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Philadelphia  awd  Gbay's  Feeby  Passenger  Ey.  Co.'s  Appeal. 

(102  Pennsylvania  State  Reports,  123.) 

Corporate  franchises  may  be  taken  like  any  other  species  of  property  by 
the  Commonwealth  by  virtue  of  the  right  of  eminent  domain,  upon  making 
compensation.  Any  one  to*  whom  the  Commonwealth  has  delegated  the 
right  of  eminent  domain  has  like  powers. 

A  supplement  to  a  charter  which  merely  confers  upon  the  corporation  a 
new  right  or  enlarges  an  old  one  without  imposing  any  new  or  additional 
burden  upon  it,  is  a  mere  license  or  promise  by  the  State,  and  may  be  revoked 
at  pleasure.  It  is  without  consideration  to  support  it,  and  is  not  binding  ott 
a  subsequent  legislature. 

In  this  case  the  original  charter  and  the  supplement  were  passed  at  the 
same  session,  with  only  a  few  days  intervening,  and  the  organization  of  the 
company  took  place  after  the  passage  of  the  supplement.  There  being  other 
questions  controlling  the  decision  of  the  case,  the  court  declined  to  pass  upon 
the  legal  effect  of  the  said  supplement. 

A  supplement  to  the  charter  of  a  passenger  railway  company  provided  that 
it  should  have  the  exclusive  right  to  use  and  occupy  the  streets  named  in  the 
charter  for  railroad  purposes.  Said  railway  company,  by  virtue  of  its 
charter,  used  and  occupied  a  single  square  of  a  cross  street  so  as  to  make 
the  connection  between  the  tracks  on  the  two  main  streets  upon  which  the 
oars  ran: 

Held,  that  the  exclusive  grant  must  have  a  reasonable  construction,  and 
that  its  object  was  to  protect  the  company  from  competition,  nothing  mora. 

Held,  therefore,  that  there  was  nothing  in  the  terms  of  the  supplement  to 
prevent  another  railroad  company  from  laying  down  a  track  on  said  single 
square  of  the  cross  street  and  running  its  cars  thereon  in  an  opposite  direction 
to  those  of  the  company  first  named. 

The  second  railroad  company  above  named  having  been  expressly  au- 
thorized by  Act  of  Assembly  to  construct  its  track  upon  the  cross  street  in 
question,  the  utmost  that  the  first  railroad  company  was  entitled  to  demand, 
was  compensation  for  the  use  of  said  street. 

A  railway  company  was  authorized  by  its  charter  to  construct  its  tracks, 
inter  alia,  on  a  certain  street.  In  order  to  avoid  an  obstruction  at  a  certain 
point  in  said  street,  said  company  was  authorized  to  "  use  such  portions  of 
adjacent  streets  as  may  be  necessary."  The  company  accordingly  laid  its 
track  on  a  portion  of  an  adjacent  street  and  continued  for  several  years  to 
run  its  cars  on  such  track.  Subsequently,  the  obstruction  being  removed, 
it  undertook  to  construct  its  track  wholly  on  the  first-named  street.  A  bill 
in  equity  being  filed  by  another  railroad  company  having  its  tracks  on  part 
of  such  cross  street  to  restrain  said  construction : 

Held,  that  the  first-named  company  had  not  made  such  an  election  of  its 
location  as  to  preclude  it  from  altering  the  same,  so  as  to  run  on  the  first- 
named  street. 

MM,  further,  that  the  complainant  had  no  standing  in  court  to  obtain  as 

20  A.  &  E.  R.  Cas.—l 
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injunction  on  such  ground.    The  Commonwealth  or  the  city  afoae  Cttalcl 
institute  such  a  proceeding. 

Januaey  12,   1883.    Before  Mercur,  0.  J.,  Gordon,  Paxson, 

Trunkey,  Sterrett,  Green,  and  Clark,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  No.  2,  of  Philadel- 
phia County.     In  Equity.     Of  July  Term  1882,  No.  64. 

Appeal  of  the  Philadelphia  and  Gray's  Ferry  Passenger  Railway 
Company  and  the  Schuylkill  River  Passenger  Railway  Company 
from  a  decree  of  the  said  court,  enjoining  appellants  from  using* 
or  occupying  a  certain  portion  of  Twenty-second  Street,  in  the  city 
of  Philadelphia,  for  railroad  purposes. 

Bill  in  equity  between  the  Philadelphia  City  Passenger  Railway 
Company,  complainant,  and  the  Philadelphia  and  Gray's  Ferry 
Passenger  Railway  Company  and  the  Schuylkill  River  Passenger 
Railway  Company,  defendants. 

The  oill  set  forth  that  complainant  became  a  body  corporate  pur- 
suant to  the  provisions  of  the  Act  of  March  26th,  1859  (P.  L.  244% 
with  authority,  inter  alia^  to  lay  out  and  construct  a  passenger  rail- 
way up  Chestnut  Street  to  Twenty-second  Street,  thence  down  the 
said  Twenty-second  Street,  with  a  single  track  to  Walnut  Street. 
That  by  a  supplement  to  said  Act  of  Incorporation,  passed  March 
3l8t,  1859  (P.  L.  325),  it  was  enacted  that  the  "said  company  shall 
have  the  exclusive  right  to  U6e  and  occupy  the  streets  named  in 
the  Act  to  which  this  is  a  supplement,  for  railway  purposes ;  that 
by  reason  of  said  supplement  the  construction  of  their  railway, 
etc.,  complainants,  were  vested  with  the  exclusive  right  to  use  and 
occupy  Twenty-second  Street,  between  Chestnut  and  Walnut 
streets ;  that  the  Philadelphia  and  Gray's  Ferry  Passenger  Rail- 
way Company  became  a  body  corporate,  pursuant  to  the  Act  of 
April  9th,  1858  (P.  L.  237),  with  no  authority  to  lay  #or  operate 
any  tracks  on  Twenty-second  Street,  from  Chestnut  Street  to  Wal- 
nut street,  and  the  Schuylkill  River  Passenger  Railway  Company 
became  a  body  corporate  pursuant  to  Act  of  April  16th,  1866  (P. 
L.  934),  with  power  "  to  lay  out  and  construct  a  railway  in  the 
city  oi  Philadelphia  from  a  point  near  the  basin  of  the  Fairmount 
Water-works,  along  Twenty-fifth  and  Callowhill  streets  to  Twenty- 
third  ;  thence  along  6aid  Twenty-third  southwardly  to  Gray's 
Ferry  Road,  and  thence  by  South  and   Twenty-second  streets 


may  be  necessary  for  the  purpose  of  avoiding 
obstruction  at  Twenty-second  and  Market  streets,.and  to  complete 
their  circuit ;  with  the  right  also  to  use  and  occupy  the  tracks  on 
Gray's  Ferry  Road,  now  owned  by  the  Philadelphia  and  Gray's 
Ferry  Passenger  Railway  Company,  and  such  other  tracks  that  mav 
be  laid  upon  their  proposed  circuit,  upon  such  terms  and  condi- 
tions as  the  parties  may  agrcu  upon." 
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That  a  railway  was  constructed  under  the  authority  of  the  Act 
of  April  16th,  1866,  to  accomplish  the  circuit  named  therein  with- 
out any  use  or  occupation  of  Twenty-second  Street  from  Chestnut 
to  Walnut  streets,  that  the  defendant  claims  to  have  acquired 
the  franchises  of  the  defendant  lastly  named,  or  to  be  possessed 
with  the  lawful  authority  to  operate  said  railway,  and  threatens  to 
proceed  to  lay  out  and  construct  a  railway  to  be  used  for  passenger 
purposes  on  and  along  Twenty-second  Street  from  Chestnut  to 
Walnut  streets. 

The  bill,  therefore,  prayed  that  defendants  be  enjoined  from  so 
-doing. 

The  answer  of  the  defendants  admitted  the  incorporation  of 
•complainants  as  set  forth,  also  the  grant  of  the  exclusive  right  to 
use  and  occupy  Twenty-second  Street,  from  Chestnut  Street  to 
"Walnut  Street,  inter  alia,  but  averred  that  no  new  duty  from  the 
Tailway  company,  nor  any  compensation  whatever  were  required 
as  provided  for  by  said  supplement,  and  denied  that  said  exclusive 
right  vested  in  complainants. 

They  further  admitted  that  a  railway  was  constructed  by  the 
Schuylkill  River  Passenger  Railway  Company  under  authority  of 
the  Act  of  April  16th,  1866,  and  that  on  account  of  the  existence  of 
the  obstruction  at  Twenty-second  and  Market  streets,  at  the  time 
of  the  construction  of  said  railway,  the  said  Schuylkill  River  Pas- 
senger Railway  Company,  in  accordance  with  the  terms  of  their 
charter,  used  the  adjacent  streets,  viz.  Filbert,  Twenty-third  and 
Walnut,  for  the  purpose  of  avoiding  said  obstruction,  their  tracks 
having  been  laid  on  Twenty-second  Street,  south  of  Walnut,  and 
on  the  same  street  north  of  Filbert,  as  provided  by  their  charter. 

They  denied  that  complainants'  consent  is  required  before  the 
aaid  Schuylkill  Passenger  Railway  Company  can  use  or  occupy  for 
railway  purposes  the  street  in  question,  but  averred  that  as  the 
obstruction  at  Twenty-second  and  Market  Streets  has  been  removed 
within  the  last  two  months,  it  was  their  right  and  dutv  to  use  and 
occupy  Twenty-second  Street  between  South  and  Hamilton  streets. 

They  averred  that  the  city  of  Philadelphia,  through  its  law 
officer,  the  city  solicitor,  has  declared  that  upon  the  removal  of  the 
obstruction  theretofore  existing  at  Twenty-second  and  Market 
streets,  it  was  not  only  the  right,  but  the  duty  of  said  defendants 
to  lay  a  single  track  on  Twenty-second  Street,  and  abandon  the 
route  now  used,  for  the  purpose  of  avoiding  said  obstruction,  the 
consent  of  the  councils  of  tne  city  having  been  heretofore  given 
to  said  Schuylkill  River  Passenger  Railway  Company  to  use  and 
occupy  the  streets  named,  as  provided  for  in  their  Act  of  incor- 
poration (Ordinances  of  1866,  p.  223).  That,  by  adopting  the 
proposed  route,  defendants  would  not  use  complainants'  rails  or 
roaa-bed,  but  merely  cross  the  same  at  the  intersection  of  Twenty- 
second  and  Chestnut  streets;  that  their  cars  run  in  an  opposite 
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direction,  and  cannot,  therefore,  interfere  nor  compete  with  com- 
plainants' business ;  that  the  proposed  change  would  be  of  benefit 
to  themselves  in  shortening  their  route  and  avoiding  curves,  and 
lessening  the  expense  of  running  their  cars.  That  the  clear 
meaning  of  the  grant  in  the  supplement  to  complainants'  charter 
was  to  protect  complainants  from  loss  by  competition,  which  would 
not  occur  here ;  that  the  construction  maintained  by  complainants* 
would  close  Chestnut  and  Walnut  streets  to  roads  running  north 
and  south,  and  all  other  roads  which  run  for  a  short  distance  on 
either  street,  and  which  have  been  so  doing  for  years  past  without 
objection. 

The  cause  was  referred  to  an  examiner  (P.  F.  Rothermell,  Jr., 
Esq.,)  to  take  testimony  as  to  the  mode  of  use  of  said  streets  by 
the  parties  respectively,  etc.,  and  upon  the  filing  of  his  report,  the^ 
cause  was  heard  on  bill,  answer,  and  proofs. 

The  court  sustained  the  bill,  and  entered  a  decree  "  that  the  de- 
fendants and  each  of  them  be  perpetually  enjoined  frour  using  or 
occupying  Twenty-second  Street  from  Chestnut  to  Walnut  streets, 
for  railway  purposes,  and  from  laying  or  constructing  railway 
tracks  thereon." 

The  defendants  thereupon  took  this  appeal,  assigning  for  error 
the  said  decree,  and  the  refusal  of  the  court  to  dismiss  the  complain- 
ants' bilL 

R.  Loper  Baird  and  George  W.  Biddle  (E.  Hopkinson  with 
them),  for  the  appellants.  The  supplement  to  appellee'6  Act  of 
incorporation  is  a  mere  gift  which  may  be  reclaimed  and  revoked 
by  the  Legislature  at  any  time,  and  the  revocation  can  be  made  by 
any  Act  inconsistent  with  the  provisions  of  the  supplement,  as  has- 
been  done  in  this  case.  Johnson  v.  Crow  et  at.,  6  N".  184 ;  In  re 
Opening  of  Twenty-second  Street,  11  Weekly  Notes,  46S. 
(ante,  p.  108).  The  meaning  of  the  exclusive  grant  was  merelv 
to  protect  complainants  from  competition.  DeL  &  Rar.  C.  &  A.  iL 
R.  Co.  v.  Rar.  &  Del.  Bay  Co.,  1  C.  E.  Green,  322;  Mich.  Cen. 
R.  R.  Co.  v.  Mich.  So.  K  R.  Co.,  4  Mich.  371 ;  Rich.,  Fred.  & 
Pot.  R.  R.  v.  Louisa.  R.  R.  Co.,  13  How.  76  ;  Pontchartrain  R.  R~ " 
Co.  v.  New  Orleans  and  Carrollton  R.  R.  Co.,  11  La.  Ann.  Rep. 
253;  Boston  &  L.  R.  R.  Co.  v.  R.  R.  Co.,  5  Cush.  375.  The 
word  "exclusive"  in  complainants'  grant  does  not  surrender  the 
State's  right  of  eminent  domain.  West  Riv.  Bdg.  Co.  v.  Dix,  1ft 
Ver.  446 ;  s.  c,  6  How.  507 ;  Enfield  Toll  Bridge  Co.  v.  Railroad,  17 
Conn.  454;  The  Piscataqua  Bdg.  v.  The1  New  Hamp.  Bdg., 
7  N.  H.  35;  Bos.  &  Low.  R.  K.  Co.  v.  Salem  &  Low.  R.  IL 
Co.,  2  Gray,  1 ;  Shorter  v.  Smith,  9  Georgia,  517 ;  Cooley  on 
Const.  Lim.  ch.  ix.  p.  *273,  etc.,  and  cases  cited  in  notes ;  Red. 
on  Railways,  vol.  i.  *257,  and  cases  cited  in  notes ;  In  re  Kerr, 
42  Barbour,  119  ;  The  Sixth  Ave.  Ry.  Co.  v.  Kerr,  72  N.  Y.  330  ^ 
Lake  Shore  R.  R.  Co.  v.  Chi.  &  Ttfest  R.  R.  Co.,  97  111.  506  ; 
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In  re  Opening  of  Twenty-second"  Street,  11  Weekly  Notes,  465. 
Appellants'  use  of  Twenty-second  Street  is  not  the  same  use  of 
that  street  as  that  of  appellees.  Lake  Shore  R.  R.  Co.  v.  Chi.  & 
West.  R.  R.  Co.,  97  Dl.  506.  No  question  as  to  want  of  authority 
bv  nonuser  or  misuser  can  arise  in  this  cause.  Slee  v.  Bloom,  5 
Johns.  Ch.  Cases,  366;  Hestonville,  Mantua,  etc.,  R.  R.  v.  Citv, 
8  N.  210;  Story's  Equity  Jur.  §  1123  c;  Phila,,  Wilmington  &  B. 
R.  R.  Co.  v.  Williams,  4  Sm.  103  ;  Black  v.  Railroad,  8  Sm.  249. 

Our  so-called  election  applied  as  between  certain  adjacent  streets, 
and  other  adjacent  streets— not  as  between  adjacent  streets  and 
Twenty-second  Street,  because  the  latter  street  not  being  opened 
there  was  no  opportunity  to  elect  as  to  it.  If  the  obstruction  had 
been  removed  after  the  date  of  our  charter,  and  before  we  built 
our  road  we  would  not  only  have  had  the  right,  but  would  have 
been  obliged  to  construct  it  along  Twenty-second  Street,  without 
using  the  adjacent  streets.  The  obstruction  being  removed  now, 
we  can  adopt  our  straight  course. 

David  W.  Sellers  and  Wm.  Henry  Rawle,  contra. — Wfiere,  at 
the  same  session  of  the  legislature,  a  charter  is  granted  by  several 
Acts,  and  there  is  no  acceptance  nor  subscription  to  stock  until 
after  the  last  Act  is  passed,  such  charter  should  be  considered  as  a 
unit,  for  it  is  the  acceptance  which  creates  the  inviolable  contract. 
No  corporation  was,  in  fact,  created  by  the  first  Act.  The  cor- 
porate entity  came  into  existence  under  both  Acts,  and  the  grant 
of  letters-patent.  Lejee  v.  Railway,  10  Phila.  362.  The  right  in 
this  case  is  exclusive  by  the  terms  of  the  charter,  and  had  been 
judicially  so  construed.  N.  Branch  R.  Co.  v.  Railway  Co.,  2 
Wr.  367*;  Passenger  R.  R.  v.  Railway  Co.,  3  Phil.  430.  The  use 
of  the  appellees'  tracks  by  other  companies  heretofore  has  been 
the  result  either  of  agreement  or  of  a  prior  occupation,  to  which 
appellees'  right  was  subject.  It  requires  express  words  to  take 
an  existing  franchise  for  the  benefit  of  another,  and  to  take  an  ex- 
isting railway  longitudinally :  Springfield  v.  R.  R.  Co.,  4  Gushing, 
63 ;  In  re  Boston  &  Alb.  R.  R.,  53  N.  Y.  574;  Cake  v.  R.  R.  Co., 
6  N.  307 ;  note  to  Duncan  v.  Penna.  R.  R.,  7  Am.  &  Eng.  R.  R. 
Cases,  1.  The  appellant's  chartered  powers  are  exhausted  by  their 
location  and  use  of  their  present  road.  Moorhead  v.  Little  Miami 
R.  R.  Co.,  17  Ohio,  340 ;  Morris  &  Essex  R.  R.  v.  Central  R.  R., 
2  Vroom,  207;  Glamorganshire  Canal  Co.  v.  Blakemore,  1  Clark 
A  Fin.  262;  Louisville  &  Nashville  Branch  Co.  v.  Nashville 
Turnpike  Co.,  2  Swan,  282 ;  Turnpike  Co.  t).  Hosmer,  12  Conn. 
364;  Griffen  v.  House,  18  Johns.  Rep.  397;  Peavey  v.  Calais 
R.  R.,  30  Maine,  498 ;  Bruing  v.  New  Orleans  Canal  and  Banking 
Co.,  12  La.  An.  541. 

The  subsequent  removal  of  the  obstruction  is  clearly  immaterial 
upon  the  question  of  construction  of  the  grant.      By  no  legal  in- 
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tendment  can  we  deduce  from  the  words  of  grant  that  the  right  to 
use  "  any  of  the  adiacent  streets"  was  merely  temporary,  and  that 
when  the  obstruction  should  be  removed  (which  no  one  ever 
dreamed  of),  the  line  of  the  road  should  be  changed,  and  this  in 
derogation  of  a  previous  charter  to  another  company. 

Paxson,  J. — The  right  of  the  appellants  to  lay  their  track  on 
Twenty-second  Street,  from  Walnut  to  Chestnut  Street,  is  resisted 
by  the  appellees  on  two  grounds,  viz. :  1st.  That  the  appellees  have 
the  exclusive  use  of  said  street  bv  the  express  terms  of  their  charter, 
and,  2d.  That  the  appellants,  fiaving  elected  under  their  charter 
to  occupy  certain  streets  with  their  tracks  to  avoid  the  obstruction 
at  Twenty-second  and  Market,  cannot,  now  that  said  obstruction 
has  been  removed,  relocate  their  tracks  so  as  to  occupy  Twenty- 
second  Street  from  Walnut  to  Chestnut.  I  will  consider  these  ob- 
jections in  their  order. 

The  charter  of  the  appellees  (The  Philadelphia  City  Passenger 
Ry.  Co.)  gives  them  no  exclusive  use  of  the  streets  which  they  are 
authorized  to  use.  But  by  the  second  section  of  an  Act  entitled 
"  supplement  to  an  Act  to  incorporate  the  Philadelphia  City  Pas- 
senger Ry.  Co.,  passed  the  26th  day  of  March,  a.d.  1859,"  which 
said  supplement  was  approved  the  31st  day  of  March  1859,  it  was 
enacteu  that  "  The  said  company  8hall  have  the  exclusive  right 
to  and  occupy  the  streets  named  in  the  Act  to  which  this  is  a 
supplement,  etc.  It  was  argued  that  this  created  a  contract  with 
the  State  which  was  beyond  the  interference  of  the  Legislature. 

'There  is  reason  and  authority  for  holding  that  a  supplement  to 
a  charter  of  incorporation  which  merely  confers  upon  it  a  new 
right  or  enlarges  an  old  one,  without  imposing  any  new  or  addi- 
tional burden  upon  it,  is  a  mere  license  or  promise  by  the  State 
and  may  be  revoked  at  pleasure.  It  is  without  consideration  to 
support  it,  and  cannot  bind  a  subsequent  legislature :  Johnson  v. 
Crow,  6  Norris,  184;  Christ  Church  v.  Philadelphia,  24  Howard, 
300.  In  the  present  age  of  corporate  greed  it  would  be  dangerous 
to  hold  the  contrary  doctrine.  Were  we  to  do  so,  corporations 
instead  of  being  the  creatures  of  the  State  might  become  its  masters* 

But  it  is  said  that  the  appellee's  charter  and  the  supplement 
thereto  were  passed  at  the  same  session  of  the  legislature,  with 
only  a  few  days  intervening,  and  that  the  organization  of  the  com- 
pany took  place  after  the  passage  of  the  supplement,  and  upon  the 
iaith  thereof. 

We  are  not  called  upon  in  this  case  to  decide  upon  the  legal  effect 
of  a  supplement  passed  under  such  circumstances.  There  are 
other  questions  of  controlling  importance  in  the  case.  The  grant 
of  exclusive  privileges  must  nave  a  reasonable  construction.  The 
object  was  to  protect  the  appellees  from  competition,  nothing 
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more.  It  is  difficult  to  see  how  the  laying  down  of  a  track  and  its 
use  by  the  appellants  for  a  single  square  by  cars  running  in  an  op- 
posite direction  from  those  of  the  appellees  can  produce  competi- 
tion. 

Even  if  w<f  are  wrong  in  this,  the  principle  is  well  settled  that  a 
franchise  is  property,  and  like  any  other  species  of  property  may 
be  taken  by  the  Commonwealth  by  virtue  of  the  right  01  eminent 
domain  upon  making  compensation.  This  principle  was  decided 
at  the  present  term  in  the  matter  of  the  opening  of  Twenty-second 
Street,  and  it  would  be  an  affectation  of  learning  to  cite  the  author- 
ities which  establish  this  principle.  It  is  equally  clear  that  any 
one  to  whom  the  Commonwealth  has  delegated  its  power  of  emi- 
nent domain  is  clothed  with  the  same  power.  It  follows  that  when 
the  legislature  by  the  Act  of  April  16th,  1866  (P.  L.  934),  in- 
corporated the  Schuylkill  River  Jrassenger  Ry.  Co.  (appellants), 
and  authorized  them  to  use  Twenty-second  Street,  the  most  the 
appellees  can  claim  is  compensation  for  the  use  of  this  one  square. 
The  question  of  compensation,  however,  is  not  before  us  and  is  not 
decided. 

The  second  objection  has  even  less  merit.  /There  was  no  elec- 
tion within  the  meaning  of  the  cases  cited  bv  the  appellees.  A 
discussion  of  them  is  therefore  unnecessary.  It  he  right  to  occupy 
Twenty-second  Street  was  expressly  given  by  the  terms  of  the 
appellants'  charter.  But  at  Twenty-second  and  Market  streets 
there  was  an  impassable  obstruction.  In  order  to  avoid  this,  their 
charter  authorized  them  "  to  use  such  portions  of  any  of  the  ad- 
jacent streets  as  may  be  necessary."  Tne  only  option  which  the 
appellants  had,  and  the  only  election  which  they  made,  was  as  to 
what  streets  they  would  occupy  in  order  to  avoid  the  obstruction. 
That  election,  once  made,  could  not,  in  my  opinion,  be  changed, 
and  to  this  extent  the  doctrine  of  election  applies  and  no  further. 

I  am  unable  to  see  what  standing  the  appellees  have  to  raise 
this  question.  The  Commonwealth  might  do  so,  but  she  is  silent. 
The  city  of  Philadelphia  might  do  so,  but  her  councils  have  ex- 
pressly authorized  the  appellants  to  do  what  they  propose  to  do, 
while  the  solicitor  for  tne  city  in  a  well-considered  opinion  ad- 
dressed to  the  chief  engineer  and  surveyor  has  instructed  that  officer 
that  it  is  not  only  the  right  of  the  appellants  to  lay  their  track  on 
Twenty-second  Street  from  Walnut  to  Chestnut,  but  that  in  view  of 
the  fact  that  the  obstruction  at  Twenty-second  and  Market  streets 
has  been  removed,  it  is  their  plain  duty  to  do  so,  and  to  take  up 
their  tracks  on  the  streets  wnich  have  been  heretofore  used  to 
avoid  said  obstruction.  The  appellees  are  not  in  any  sense  the 
guardians  of  the  rights  of  the  city  or  of  the  people,  and  may  not 
interfere  with  the  use  of  the  street  beyond  the  privileges  conferred 
by  their  charter.  Their  right  to  be  heard  upon  such  a  question  is 
more  than  doubtful. 
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The  decree  is  reversed,  the  injunction  is  dissolved,  and  the  bill 
dismissed  at  the  costs  of  the  apellees. 
Mebctjb,  C.J.,  and  Sterrett,  J.,  dissented. 

Condemnation  of  Corporate  Franchises. — The  franchises  as  well  as  the 
property  of  one  company  may  be  taken  by  eminent  domain  like  any  other 
property,  and  subject  to  the  same  restrictions.  Lake  Shore,  etc.,  R.  R.  v. 
Cincinnati,  etc.,  R.  R.,  30  Ohio  St.  604;  Metropolitan  City  Ry.  Co.  v.  Chi- 
cago West  Div.  Ry.,  87  111.  317;  N.  Y.  Cent.,  etc.,  R.  R.  v.  Metropolitan  Gas 
Light  Co.,  63  N.  Y.  326;  Jure  Rochester  Water  Commrs.,  6CN.  Y.418;  In  re 
Towanda  Bridge  Co.,  91  Pa.  St.  216;  Richmond,  etc.,  R.  R.  v.  Louisiana, 
etc.,  R.  R.,  13  How.  71;  Fitchburg,  etc.,  R.  R.  t>.  Boston  &  M.  R.  R.  3 
Cuflh.  (Mass.)  58;  Boston  Water  Power  Co.  v.  Boston  &  W.  R.  R.,  23  Pick. 
(Mass.),  360;  Eastern,  etc.,  R.  R.  v.  Boston  &  M.R.  R.,  Ill  Mass.  125;  While 
River  Turnpike  Co.  v.  Vermont  Central  R.  R.,  21  Vt.  590;  Baltimore  & 
Havre  de  Grace  Turnpike  Co.  v.  Union  R.  R.,  35  Md.  224;  Piscataqua  Bridge 
ft.  New  Hampshire  Bridge,  7.  N.  H.  85 ;  Crosby  *>.  Hanover,  86  N.  H.  404 ; 
Tuckahoe  Canal  Co.  v.  Railroad  Co.,  11  Leigh  (Va.),  42;  Central  Bridge  Cor- 
poration o.  Lowell,  4  Gray  (Mass.),  474;  West  River  Bridge  v.  Dix,  6  How. 
507;  Richmond  R.  R.  v.  Louisa.  11.  R.  13  How.  71;  Chesapeake  &  Ohio 
Canal  Co.  v.  Baltimore  &  O.  R.  R.,  4  Gill  &  J.  (Md.)  5;  State  t>.  Noyes,  47 
Me.  189;  Red  River  Bridge  Co.  v.  Clarksville,  1  Sneed,  176;  Armington  v. 
Barnet,  15  Vt.  795;  JVhite  River  Tump.  Co.  v.  Vermont  Cent.  R.  R.,  21  Vt. 
590;  Newcastle,  etc.,  R.  R.  v.  Peru  &  Indiana,  etc.,  R.  R.,  3  Ind.  464; 
Springfield  v.  Connecticut  River  R.  R.,  4  Cush.  63;  Forward  t>.'  Hampshire, 
etc.,  Canal  Co.,  22  Pick.  (Mass.)  462;  Commonwealth  v.  Pittsburg,  etc., 
R.  R.,  58  Pa.  St.  26. 

In  Central  Bridge  Corporation  v.  Lowell,  4  Gray  (Mass.),  474,  the  court 
observes :  "  The  only  true  rule  of  policy  as  well  as  law  is,  that  a  grant  for  one 
public  purpose  must  yield  to  another  more  urgent  and  important,  and  this 
can  be  effected  without  any  infringement  on  the  constitutional  rights  of  the 
subject.  If  in  such  cases  suitable  and  adequate  provision  is  made  by  the 
legislature  for  the  compensation  of  those  whose  property  or  franchise  ia 
injured  or  taken  away,  there  is  no  violation  of  public  faith  or  private  right. 
The  obligation  of  the  contract  created  by  the  original  charter  is  thereby  rec- 
ognized." 

But  see  Central  City  Horse  Ry.  Co.  t>.  Fort  Clark  Hopse  Ry.  Co.,  87  111.  523 ; 
Commonwealth  v.  Pennsylvania  Canal  Co.,  66  Pa.  St.,  41;  Little  Miami,  etc., 
R.  R.  v.  Dayton,  23  Ohio  St.  510;  2fe  Rochester  Water  Commissioners,  66 
N.  Y.  413;  Lake  Shore,  etc.,  R.  R.  t>.  Chicago,  etc.,  R.  R.,  97  111.  506. 

See  generally,  Alexandria,  etc.,  R.  R.  v.  Alexandria,  etc.,  R.  R.,  10  Am.  & 
Eng.  R.  R.  Cas.  31 ;  Prospect  Park,  etc.,  R.  R.  v.  Williamson,  14  Am.  & 
Eng.  R.  R.  Cas.  85,  and  notes. 
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Wiggins  Ferry  Co. 

v. 

East  St.  Louis  Union  Ky.  Co. 

(107  IUinoU  Bepvrts,  450.) 

Section  20  of  the  charter  of  the  city  of  East  St.  Louis,  authorizing  the  city 
council  to  make  any  contract  or  arrangement  with  auy  street  or  horse  rail- 
road company  for  the  use  of  any  street,  etc.,  provided  the  consent,  in  writ- 
ing, of  the  owners  of  three  fourths  of  the  property  per  lineal  foot  fronting 
on  such  streets,  etc.,  be  first  obtained,  applies  exclusively  to  the  street  or 
horse  railroads  strictly  so  called,  and  has  no  application  to  railroads  contem- 
plated in  the  general  railroad  law. 

Chapter  66  of  the  Revised  Statutes,  entitled  "Horse  and  Dummy  Rail- 
roads," does  not  provide  for  the  incorporation  of  companies  to  build  and 
operate  this  class  of  railroads.  It  simply  extends  the  provisions  of  the  act  to 
such  companies  as  had  been  or  might  thereafter  be  incorporated  under  the 
general  laws  of  the  State.  The  incorporation  of  such  companies  is  provided 
for  in  section  1,  of  chapter  32,  entitled  "Corporations.1'  and  it  is  doubtful 
^whether  the  general  railroad  law  (chapter  114)  has  any  application  to  such 
roads. 

Under  the  general  law  relating  to  railroads,  it  is  only  necessary  to  procure 
the  assent  of  the  municipal  authorities  of  a  city  to  authorize  a  railroad  com- 
pany to  construct  its  track  or  tracks  over  or  along  a  public  street  therein. 
That  act,  as  revised  in  1874,  does  not  require  the  assent  of  the  abutting  lot- 
owners,  and  in  the  absence  of  any  special  statutory  provision  requiring  such 
assent  it  will  not  be  necessary. 

In  cities,  towns,  or  villages  organized  under  the  general  incorporation 
law,  which  requires  such  assent,  or  under  special  charters  containing  a  simi- 
lar provision  to  that  in  the  general  law,  this  rule  does  not  apply,  and  the 
assent  of  the  requisite  number  of  the  abutting  property-owners  will  be  re- 
quired, as  well  as  that  of  the  municipality. 

A  railroad  company  may  organize  under  the  general  railroad  law  to  con- 
struct its  road  exclusively  within  the  limits  of  a  city,  for  the  purpose  of 
transferring,  in  railroad  cars,  freight  between  the  different  depots,  ware- 
houses, elevators,  manufactories,  etc.,  that  are  or  may  be  on  its  line,  or  may 
be  reached  by  its  lateral  branches.  Such  business  is  such  as  is  usually  done 
by  railway  companies.  If  such  company  elects  to  carry  freight  only,  it  will 
be  under  no  obligation  to  carry  passengers,  and  vice  verm.  And  so  if  it  holds 
itself  out  as  a  carrier  of  a  particular  kind  of  freight,  or  of  freight  generally, 
prepared  for  carrying  in  a  particular  way,  it  will  only  be  bound  to  carry  to 
the  extent  and  in  the  manner  proposed. 

Appeal  from  the  Circuit  Court  of  St.  Clair  County ;  the  Hon. 
Amos  Watte,  Judge,  presiding. 
B.  A.  Halbert  and  M.  Millard  for  the  appellant. 
G.  &  G.  A.  Koerner  for  the  appellee. 

Mulkey,  J. — The  East  St.  Louis  Union  Ey.  Co.,  the  appellee, 
is  a  railway  corporation  organized  under  chapter  114  of  the  Ee- 
vised  Statutes  of  1874,  known  as  the  "  Eailroad  and  Warehouse 


10    WIGGINS  FERRY  00.  t>.  EAST  ST.   LOUIS  UNION  BY.  OO. 

Act."  As  appears  from  its  articles  of  incorporation,  the  object  of 
its  organization  was  to  construct  and  operate  a  single  and  double- 
track  railroad  in  this  State,  from  the  north  to  the  south  end  of 
Front  Street,  in  the  city  of  East  St.  Louis.  After  its  organization 
the  city  of  East  St.  Louis  passed  an  ordinance  granting  the  com- 

fany  permission  to  construct  and  operate  its  road  along  and  over 
ront  Street,  a8  contemplated  by  its  articles  of  incorporation. 
When,  in  pursuance  of  this  grant,  the  company  was  about  to  lay 
down  its  tracks,  the  Wiggins  Ferry  Co.,  tne  appellant,  filed  the 
present  bill,  alleging,  among  other  things,  the  complainant  was  the 
owner  of  more  than  three  fourths  of  the  real  estate  abutting  on 
said  Front  Street ;  that  it  was  a  large  tax-payer  of  the  city ;  that  it 
had  not  petitioned  for  the  passage  of  the  ordinance  granting  the 
right  of  way,  nor  had  it  given  its  consent  to  the  construction  of 
tlie  proposed  railroad  over  the  street,  and  prayed  for  an  injunction 
restraining  the  company  from  laying  down  its  tracks,  or  otherwise 
using  the  street  for  the  purpose  in  question.  The  company  an- 
swered, admitting  most  of  the  facts  charged  in  the  bill,  and  de- 
claring its  purpose  to  proceed  without  delay  to  lay  down  its  tracks 
and  operate  the  road,  in  pursuance  of  the  city's  grant,  as  in  the 
bill  alleged.  Upon  the  filing  of  the  bill  a  temporary  injunction 
was  awarded,  wnich,  upon  the  final  hearing,  was  dissolved,  and  a 
decree  entered  dismissing  the  bill,  to  reverse  which  the  complain- 
ant brings  this  appeal. 

This  suit  is  brought  upon  the  legal  hypothesis  that  the  permis- 
sion of  the  municipal  authorities  alone  did  not  authorize  the  com- 
pany to  construct  and  operate  its  road  in  one  of  the  public  streets 
of  tlie  city  in  the  manner  and  for  the  purposes  proposed,  alone, 
but  that  in  addition  to  this  the  company  was  bound  to  obtain  the 
assent  of  the  requisite  number  of  the  abutting  property-owners, 
which  it  is  conceded  was  not  done  in  this  case.  The  trial  court 
held,  as  matter  of  law,  that  under  the  circumstances  of  this  case  it 
was  not  necessary  to  obtain  the  assent  of  the  abutting  lot-owners, 
or  any  portion  of  them,  to  warrant  the  company  in  constructing 
and  operating  its  road  in  the  manner  proposed, — that  for  such 
purpose  the  grant  of  the  right  of  way  by  the  city  was  all  that  was 
required, — and  this  ruling  of  the  trial  court  presents  the  main 
question  for  determination  on  this  appeal. 

It  is  to  be  observed,  in  the  first  place,  the  city  of  East  St.  Louis 
is  incorporated  under  a  special  charter  (see  vol.  1,  Private  Laws 
1869,  page  904),  and  the  only  provision  in  it  relating  to  the  subject 
under  consideration  is  found  in  section  SO,  which  is  as  follows : 
"  The  city  council  is  hereby  authorized  go  make  any  contract  or 
arrangement  with  any  street  or  horse  railroad  company  for  the  use 
of  any  street,  highway,  or  alley,  for  any  length  of  time  not  exceed- 
ing twenty -five  years,  and  for  such  compensation  as  may  be 
agreed  upon,  deemed  proper  and  beneficial  to  the  interests  of  the 
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city :  Provided,  the  consent  in  writing  of  the  owjiers  of  three- 
fourths  of  the  property  per  lineal  foot  fronting  on  such  streets, 
etc.,  be  first  obtained."  We  are  of  opinion  this  section  of  tho 
charter  applies  exclusively  to  street  or  horse  railways  strictly  so 
called,  and  hence  it  has  no  application  to  the  road  under  considera- 
tion. 

Appelle^contends  the  road  in  question  is  a  railroad  within  the 
meaning  of  the  general  Railroad  act,  under  which  it  was  organized, 
and  bases  its  right  or  claim  to  corporate  existence  exclusively  upon 
that  act,  and  denies  that  it  comes  within  the  category  of  roads 
known  as  horse,  dummy,  or  street  railways.     To  say  the  least  of  it, 
it  is  a  matter  of  grave  doubt  whether  the  consolidated  act  of  1874, 
entitled  "  Railroads  and  Warehouses,"  has  any  application  to  this 
latter  class  of  roads,  or  whether  persons  associated  for  their  construc- 
tion or  operation  can  lawfully  incorporate  at  all  under  that  act.     Nor 
does  chapter  66  of  the  Revised  Statutes,  entitled  "Horse    and 
Dummy  Railroads,"  provide  for  the  incorporation  of  that  class  of 
companies,  but  simply  extends  the  provisions  of  the  act  to  such 
companies  as  have  been  or  may  thereafter  be  incorporated  under 
the  general  laws  of  the  State,  and  the  only  special  provision  we 
have  found  in  the  statute  relating  to  their  incorporation  is  found 
in  the  first  section  of  chapter  32,  entitled  "  Corporations."     It  is 
there  provided  "that  horse  and  dummy  railroads  .  .  .  may  be 
organized  and  conducted  under  the  provisions  of  that  act."     This 
special  provision  in  the  general  Incorporation  act  would  seem  to 
indicate  a  purpose  on  the  part  of  the  legislature  to  treat  horse  and 
dummy  railways,  at  least  in  some  respects,  as  a  distinct  class  of 
roads,  and  this  purpose  on  the  part  of  the  legislature  is  further 
manifested  in  certain  provisions  round  in  the  Railroad  and  Ware- 
house act.     That  act,  as  consolidated  in  the  revision  of  1874,  con- 
sists of  a  number  of  statutes,  passed  by  the  legislature  at  different 
times,  but  each  having  in  view  the  accomplishment  of  some  par 
ticular  object  or  objects.     While  the  terms  of  the  first  section  ol 
the  act  seem  to  be  sufficiently  broad  to  embrace  horse  and  dummy 
railways,  which  we  regard  as  falling  within  the  general  description 
"  street  railways,"  yet  in  other  subdivisions  of  the  act  this  class  of 
roads  is  expressly  excluded  from  its  operation.     (See  sections  77 
and  95,  chapter  114,  Hurd's  compilation).     Taking  all  these  pro- 
visions of  the  statute  together,  it  is  extremely  questionable  whe- 
ther  street   railway  companies,    strictly  so   called,    can   be   law- 
fully organized  at  all,  except  under  cnapter  32  of  the  Revised 
Statutes,  entitled  "  Corporations."     But  since,  as  we  have  already 
seen,  appellee  bases  its  whole  right  or  claim  to  corporate  existence 
under  the  Railroad  and  Warehouse  act,  it.  is  not  necessary  to  pass 
definitely  upon  this  question. 

Recurring,  then,  to   the  main   question   in   tho   case,  namely, 
whether  the  assent  of  the  abutting  lot-owners  to  the  laying  down 


12    WIGGINS   FERRY   CO.   fl.   EAST   ST.   LOUIS    UNION   RY.    CO. 

of  appellee's  tracks  was  necessary,  it  is  to  be  noted  as  a  significant 
fact  the  act  under  which  the  company  was  organized  requires  no 
such  assent.  The  only  limitation  imposed  by  that  act  is  the 
assent  of  the  municipality  whose  street  is  sought  to  be  used  for 
such  purpose.  (Sec.  20,  chap.  114,  Eev.  Stat.)  The  same  is  true 
of  horse  and  dummy  railways.  (Sec.  3,  chap.  66,  Re^.  Stat.)  The 
general  rule  unquestionably  is,  that  in  the  absence  of  any  special 
statutory  provision  requiring  such  assent,  it  will  not  be  necessary. 
Of  course,  in  towns,  cities,  or  villages  organized  under  the  general 
Incorporation  law,  which  requires  such  assent,  or  under  special 
charters  containing  a  provision  similar  to  that  in  the  general  Incor- 
poration law,  this  general  rule  does  not  apply,  and  the  assent  of  the 
requisite  number  of  the  abutting  property-owners  will  be  required, 
s&  well  as  that  of  the  municipality. 

The  proposed  road,  when  completed,  is  to  be  used  solely v"  for 
the  purpose  of  transferring,  in  railroad  cars,  freight  between  the 
different  depots,  warehouses,  elevators,  manufactories,  etc.,  that 
are  or  may  be  on  its  line,  or  may  be  reached  by  its  lateral  tracks,'' 
and  the  point  i6made  that  a  company  whose  line  of  road  is  limited 
to  a  single  street,  and  whose  proposed  business  is  so  circumscribed, 
does  not  come  within  the  purview  of  the  act  authorizing  the  in- 
corporation of  railway  companies  by  general  law.  The  argument 
is,  that  the  legislature,  in  providing  a  general  law  on  the  subject, 
must  have  intended  to  include  only  such  companies  as  would  per- 
form the  ordinary  functions  of  common  carriers,  and  as  the  com- 
pany in  question  does  not  propose  to  receive  shipments  of  freight 
generally,  or  carry  passengers  at  all,  it  is  contended  the  appellee 
is  not,  within  the  meaning  of  the  act,  a  railway  company,  and 
hence- its  supposed  organization  was  unauthorized,  and  all  acts 
done  under  it  are  illegal  and  void.  The  proposed  business  of  this 
company  is  clearly  such  as  is  usually,  if  not  uniformly,  done  by 
railway  companies,  and  we  are  aware  of  no  rule  of  law  requiring  a 
railway  track  to  be  of  any  particular  length,  or  that  it  should  ex- 
tend beyond  the  limits  of  a  particular  town  or  city,  though  most 
railroads  certainly  do. 

Nor  do  we  see  anything  in  the  objection  that  the  business  of  the 
company  is  to  be  limited  to  the  carrying  of  freight  offered  in  cars 
only.  Every  common  carrier  has  the  right  to  determine  what  par- 
ticular line  of  business  he  will  follow.  If  he  elects  to  carry  freight 
only,  he  will  be  under  no  obligations  to  carry  passengers,  and  vice 
versa.  So  if  he  holds  himself  out  as  a  carrier  of  a  particular  kind 
of  freight,  or  of  freight  generally,  prepared  for  carriage  in  a  par- 
ticular way,  he  will  only  be  bound  to  carry  to  the  extent  and  in 
the  manner  proposed.  He  will  nevertheless  be  a  common  carrier. 
2  Eob.  Prac.  525. 

The  decree  of  the  circuit  court  being  in  conformity  with  the 
views  here  expressed,  we  perceive  no  ground  for  disturbing  it. 

Decree  affirmed. 
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State  of  New  Jersey 

v. 

Dbttmmoxd  et  al. 

(46  New  Jersey  Law  Report^  644.) 

Platforms  laid  by  a  railroad  company  along  its  track,  for  freight  or  pas- 
sengers, are  not  of  such  character,  or  ordinarily  so  essential  to  the  enjoyment 
of  the  franchise  of  the  company,  that  they  may  not,  in  subservience  to  the 
public  necessity,  be  removed  in  laying  a  public  road. 

An  owner  dedicating  his  land  to  public  use,  may  place  such  limitations 
upon  the  gift,  and  subject  it  to  such  conditions  and  restrictions  as  he  shall 
determine,  and  its  acceptance  will  be  subject  to  such  conditions  and  imposed 
limits. 

By  the  act  of  March  25th,  1881  (Pamph.  L.  N.  J.,  p.  291),  it  is  declared 
unlawful  to  lay  a  public  road  across  a  railroad  within  five  hundred  feet  of 
an  existing  public  road  crossing  the  road-bed  and  track  of  the  railroad. 
Held,  that  the  burden  was  upon  the  company  to  show  the  existence  of  a 
crossing  within  the  prohibited  distance,  and  that  it  failed  in  making  such 
proof. 

In  error  to  the  Supreme  Court 

John  S.  Applegate  for  the  plaintiff  in  error. 

Chilion  Bobbins  and  F.  G.  feurnham  for  the  defendant  in  error, 

Khapp,  J.— This  litigation  has  its  origin  in  proceedings  to  lay 
a  public  road  in  Asbury  Park.  In  matters  of  procedure,  the 
requirements  of  the  Eoad  act  seem,  to  have  been  observed  by  all 
concerned  in  any  duty  respecting  the  particular  road,  no  error 
appearing  therein.  But,  in  laying  out  the  road,  it  was  made  to 
cross  the  railroad  track  of  the  plaintiff  in  error,  near  to  one  of  its 
depots,  and,  to  some  extent,  the  road  interfered  with  and  made 
necessary  the  removal  of  certain  platforms  laid  for  passengers  and 
freight.  Plaintiff  in  error  asserts  that  this  was  an  illegal  exercise 
of  power  by  the  snrveyors,  to  ;he  injury  of  the  railroad  company. 

In  the  act  concerning  roads,  there  is  found  a  provision  protect- 
ing dwelling-houses,  market-houses  or  other  public  buildings  from 
removal,  in  laying  out  roads.  Kev.,  p.  1010,  §  79.  But,  under  no 
reasonable  interpretation  can  the  structures  disturbed  in  laying  out 
this  road,  be  brought  within  the  letter  or  spirit  of  this  law. 

The  question  of  fact  whether  the  platforms  were  outside  or 
within  the  line  of  the  company's  railway,  is  of  very  little  impor- 
tance  in  this  case.  Conceding  it  to  be  proved  that  they  are  entirely 
within  the  railroad  line,  they  are  not  of  such  character  or  so  essen- 
tial to  the  enjoyment  of  the  franchises  of  the  company,  that  they 
may  not,  in  subservience  to  the  public  necessity  and  convenience, 
be  removed  out  of  the  way  of  a  public  road. 

The  right  of  railroads  and  common  highways  to  cross  each  other 
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exists  from  necessity,  and  is  indisputably  established.  M.  &  E. 
R.  R.  Co.  v.  Central  R.  R.  Co.,  2  Vroom,  205.  And  the  claim 
•cannot  be  yielded  so  that  every  unimportant  erection  on  the  road- 
way of  a  railroad,  because  useful  or  convenient  to  the  company, 
shall  suffice  to  bar  off  the  important  right  of  the  people  oi  tfie 
state  to  multiply  and  extend  their  common  highways  as  necessity 
or  public  convenience  may  require.  And  our  Taw  has  placed  with 
the  surveyors  of  the  highways  and  chosen  freeholders,  on  review, 
jurisdiction  to  determine,  finally,  whether  such  convenience  and 
necessity  exist.  It  was  not  unlawful  to  remove  these  platforms  so 
far  as  was  necessary  in  laving  the  road. 

It  is  further  objected  that  the  road  is  laid  within  five  hundred 
feet  of  another  public  road  crossing  the  track  and  roadbed  of  the 
plaintiff  in  error,  and  is  therefore  forbidden  to  be  laid  by  the  terms 
of  the  act  of  March  25th,  1881.  Pamph.  L.,  p.  291.  fey  that  act, 
it  is  declared  unlawful  to  lay  a  public  road  across  a  railroad  within 
five  hundred  feet  of  an  existing  public  road-crossing  of  the  road- 
bed and  track  of  such  railroad.  A  proviso  excludes  from  its  opera- 
tion incorporated  cities. 

I  shall  not  attempt  to  follow  counsel  in  their  discussion  of  the 
question  whether  Asbury  Park,  which  is  incorporated  as  a  borough, 
is  a  city  within  the  meaning  of  the  act  just  referred  to.  It  is  quite 
obvious  that  the  characteristics  which  marked  the  distinction 
between  boroughs  and  cities  in  England,  are  not  present  with  us 
to  serve  such  purpose.  The  legislature,  in  conferring  special  cor- 
porate functions  upon  the  towns  of  the  State,  has  designated  them 
as  boroughs  or  cities  with  little  reference  to  population,  and  appar- 
ently without  regard  to  any  recognizable  quality  or  attribute 
belonging  to  the  corporation  created,  or  any  peculiarity  distinguish- 
ing the  legislation  defining  their  powers  and  privileges.  (Sty  or 
borough  would  therefore  seem  to  be,  with  us,  nothing  more  than  a 
title  conferred  by  the  legislature. 

I  readily  assent  to  the  view  that  exemption  from  the  restrictions 
found  in  the  purview  of  the  statute,  would  be  more  appropriate  to 
the  larger  than  the  smaller  towns,  but  I  should  hesitate  to  say  that 
a  borough,  so  called,  of  any  or  what  size,  can  be  considered  as 
within  the  term  "  incorporated  city."  Town  is  generic.  Of  the 
genus,  cities  and  boroughs  are  species.  Had  the  exceptipn  been 
"  incorporated  towns,"  Asbury  Park  would  be  in  it,  but  when  an 
act  of  legislation  speaks  of  "  incorporated  cities,"  the  most  obvious, 
if  not  necessary  subjects  of  the  application  of  such  a  law,  are  locali- 
ties that  are  cities  by  legislative  designation. 

But  these  reflections  are  not  necessary  in  this  case,  as  I  agree 
with  the  Supreme  Court  that  the  facts,  under  the  proofs,  do  not 
bring  the  case  within  the  operation  of  the  act  referred  to. 

Monroe  avenue  was  a  dedicated  street,  but  was  separated  in  two 
parts  by  the  intervening  width  of  the  plaintiff's  railroad.     The 
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railroad  company  placed  planking  on  its  track,  so  that  travellers 
could  cross  from  one  part  of  the  avenue  to  the  other.  The  nearest 
part  of  the  planking  was  not  within  five  hundred  feet  of  the  new 
road.  The  plaintiff  claims  that  the  preparation  mentioned  for 
crossing  its  road,  and  the  public  use  of  it  acquiesced  in,  was  evi- 
dence of  dedication  of  its  roadway  to  public  use  as  a  thoroughfare 
joining  the  separate  parts  of  the  avenue,  and  such  dedication  was 
to  the  full  width  of  the  avenue.  This  would  bring  the  two  streets 
within  the  interdicted  distance. 

Now,  I  think  that,  where  one  owning  lands  at  the  end  of  a 
public  street  does  or  suffers  acts  indicative  of  an  intent  to  carry 
such  street  over  such  lands,  the  strong  presumption  against  him 
and  in  favor  of  the  public  would  be  m  favor  of  uniformity  and 
against  the  intent  to  cut  down  the  dimensions  of  the  extended 
road.  It  would  be  highly  reasonable  to  attribute  to  him  such 
design  in  the  absence  01  some  unequivocal  sign  disclosing  a  differ- 
ent purpose.  But  an  owner  dedicating  his  lands  to  public  use,  has 
the  undoubted  right  to  place  such  limitations  upon  the  gift,  and 
subject  it  to  such  conditions  and  restriction  as  he  shall  determine, 
and  its  acceptance  will  be  subject  to  such  conditions  and  imposed 
limits.  Woolwich  on  Ways,  13,  14 ;  Stafford  v.  Coyney,  7  B.  & 
C.  257.  The  grant  of  an  easement  in  lands  for  a  highway  may 
prescribe  its  width  and  extent.  If  the  intention  to  create  such 
easement  is  to  be  proved  by  user,  fences  or  other  marks  of  bound- 
ary set  for  the  purpose  would  define  the  extent  of  the  dedication. 
The  Supreme  Court  had  before  it  no  other  evidence  of  the  intent 
to  dedicate  any  part  of  the  railroad  for  a  street,  or  of  the  width 
intended  to  be  devoted  to  the  public  use,  than  the  act  of  the  com- 
pany planking  a  narrow  carriageway  across  its  tracks,  and  the  use 
of  such  planking  by  the  public  thereafter  without  objection.  While 
this  was  evidence  of  an  intent  to  dedicate  a  public  right  of  passage 
across  its  track,  of  the  width  of  the  plank,  the  company  could,  at 
any  time,  have  averred  the  design  to  grant  no  further,  and  with 
probable  success,  upon  this  evidence.  Public  officers  of  the  borough 
would  have  been  in  great  risk  of  committing  a  trespass,  had  they, 
on  behalf  of  the  public,  attempted  to  go  upon  the  railroad  and 
extend  the  crossing  to  the  width  of  the  other  parts  of  the  avenue. 
In  this  condition  of  the  evidence,  the  court  below  were  fully 
warranted  in  holding  that  the  plaintiff  in  error  had  shown  a  limited 
dedication  of  its  road-bed. 

But  if  the  evidence  left  the  matter  in  any  doubt,  the  result 
should  have  been  the  same.  The  plaintiff  in  error,  to  defeat  the 
public  right  to  have  the  new  road,  was  required  clearly  to  prove 
the  fact  which  it  relied  upon  to  gain  that  end,  and  could  not  justly 
expect  to  be  aided  in  that  purpose  by  a  too  favorable  interpretation 
of  evidence  of  its  own  creation.  If  its  design  was  as  claimed  here, 
such  design  could  have  been  made  entirely  certain. 
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..  The  error  in  the  assessment  was  properly  disposed  of  by  the 
court  below,  in  sending  it  back^for  correction. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Highways  Laid  out  Across  Railroads. — When  a  highway  is  laid  out  by 
proper  authority  across  a  railroad  company's  right  of  way,  this  is  not  such 
a  taking  of  property  as  entitles  the  company  to  damages.  Sixth  Avenue  R. 
Co.  t>.  Kerr,  45  Barb.  138;  Albapy  Northern  R.  Co.  v.  Brownell,  24  N.  Y. 
845;  Boston  &  Albany  R.  Co.  t>.  Greenbush,  52  N.  Y.  510;  City  of  Hannibal 
v.  Hannibal  &  St.  J.  R.  Co.,  49  Mo.  480;  Iron  R.  R.  Co.  t>.  Norton,  19  Ohio 
St.  229;  Little  Miami  &  C.  &  X.  R.  Cos.  v.  Dayton,  23  Ohio  St.  510; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Lake,  71  111.  333;  Philadelphia  &  Reading  R. 
Co.  0.  City  of  Philadelphia,  47  Pa.  St.  825;  Bridgeport  v.  New  York  &  N. 
H.  R.  Co.^  86  Conn.  255;  Oilman  t>.  Haverhill,  1  Am.  &  Eng.  R.  R.  Cas.  20. 
But  see  to  the  contrary,  Old  Colony  &  F.  R.  Co.  v.  Plymouth  Co.,  14  Gray, 
155 ;  Grand  Junction  R.  &  D.  Co.  v.  County  Commrs.,  14  Gray,  553 ;  Boston 
&  Me.  R.  Co.  t>.  Middlesex.  1  Allen,  324. 

Manner  of  Laying  out  Highways  Across  Railroads. — It  is  well  settled  that 
the  crossing  must  be  so  made  as  to  occasion  the  least  possible  inconvenience 
to  the  railroad  company.  Northern  Central  R.  Co.  v.  Baltimore,  46  Md.  425 ; 
Milwaukee  &  St,  Paul  R.  Co.  v.  Faribault,  23  Minn.  167;  City  of  Hannibal 
v.  Hannibal  &  St.  J.  R.  Co.,  49  Mo.  480. 

When  it  appears  that  the  only  way  in  which  a  highway  can  be  laid  out 
across  a  railroad  track  without  serious  interference  with  the  company,  is  by 
means  of  a  viaduct  or  bridge,  the  same  must  be  constructed.  Northern  Cen- 
tral R.  Co.  u.  Baltimore,  46  Md.  425. 

A  railroad  track  is  regarded  as  improved  land  in  so  far  that  the  company 
is  entitled  to  notice  of  an  intent  to  lay  out  a  highway  across  it.  Road  in 
Lancaster  City,  68  Pa.  St.  396. 

Bridges  and  Approaches.— A  railroad  company  cannot  be  compelled  by 
law  to  make  and  keep  in  repair  bridges  over  its  tracks  rendered  necessary  by 
highways  crossing  the  railroad  laid  out  subsequent  to  the  construction  of  the 
road.     State  v.  Wilmington  &  W.  R.  Co.,  74  N.  C.  143. 

A  railroad  company  cannot  be  compelled  by  law  to  make  the  approaches  to 
a  highway  crossing  its  tracks.  Old  Colony  &  F.  R.  R.  Co.  v.  Plymouth 
Co.,  14  Gray,  155;  Illinois  Central  R.  Co.  v.  Bloomington,  76  111.  447. 

And  even  if  there  is  a  right  reserved  to  compel  the  building  of  bridges, 
there  is  no  right  to  compel  the  building  of  approaches  thereto.  City  of  New 
Haven  v.  New  York  &  N.  H.  R.  Co.,  89  Conn.  128.  Or  to  compel  the  keep- 
ing of  such  approaches  in  repair.  London  &  N.  W.  R.  Co.  v.  Skerton,  5  B. 
&  E.  559. 

Appropriation  of  Railroad  Track  Lengthwise  for  Highway. — When  a  high- 
way is  so  constructed  as  to  appropriate  part  of  a  railroad  track  lengthwise^ 
the  company  is  entitled  to  damages.     Crossley  u.  O'Brien,  24  Ind.  325. 

Appropriation  of  Station  Grounds  for  Highways. — A  railroad  company  is 
entitled  to  damages  whenever  a  part  of  its  land  used  for  station  purpose  or 
for  any  other  purpose  except  a  right  of  way,  is  appropriated  for  a  public 
highway.  Phila.,  W.  &  B.  R.  Co.  v.  Philadelphia,  9  Phila.  563;  Albany 
Northern  R.  Co.  t>.  Brownell,  24  N.  Y.  345. 
And  Bee  Sackett  t>.  Town  of  Greenwich,  88  Conn.  525. 
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Kansas  City  Horse  R.  R.  Co. 

v. 

•  HoYELMAN. 
(79  Missouri  Bcports,  632.) 

It  is  the  settled  rule  that  the  acts  of  a  corporation  can  be  assailed  for  abuse 
or  excess  of  its  corporate  powers  only  in  a  direct  proceeding  brought  by  the 
State  for  that  purpose.  Hence,  where  a  company  chartered  to  build  a  horse 
railroad  between  certain  points  in  the  city  accepted  from  the  common  council 
of  the  city  a  right  of  way  over  streets  not  lying  between  those  points,  and  its 
successor  in  title  was  proceeding  to  construct  a  road  over  those  streets;  Held, 
that,  conceding  this  was  an  abuse  or  excess  of  the  powers  of  the  corporation, 
a  private  citizen  whose  interests  were  affected  could  not  claim  an  injunction 
on  that  ground. 

The  common  council  of  a  city  granted  to  a  horse  railroad  company  a  right 
of  way  over  certain  streets,  providing  in  the  ordinance  that  the  road  should 
be  completed  within  twelve  months  from  acceptance  of  the  grant  by  the 
company,  and  that  in  case  of  failure  so  to  complete  it,  the  council  might  take 
away  the  franchise.  Held,  that  this  provision  was  a  condition  subsequent, 
and  that  the  right  of  way,  when  accepted  by  th^  company,  vested  at  once, 
subject  to  be  defeated  at  the  election  of  the  city  for  breach  of  the  condition! 
but  that  a  private  citizen  could  not  take  advantage  of  a  breach. 

When  a  municipal  corporation,  by  authority  of  the  State,  contracts  with  a 
third  person,  whereby  rights  become  vested  in  such  person,  they  cannot  be 
divested  by  the  State.  Such  a  contract  is  pro  hoc  vice  the  contract  of  the 
State,  and  cannot  be  impaired  by  it.  Hence,  where  the  common  council  of  a 
city,  in  the  exercise  of  power  conferred  by  the  legislature,  made  an  absolute 
grant  to  a  horse  railroad  company  of  the  right  to  build  its  road  on  certain 
streets,  and  the  company  accepted  the  grant  and  built  a  part  of  the  road  at 
great  expense;  Held,  that  the  legislature  could  not,  by  a  subsequent  amend- 
ment of  the  city  charter,  make  the  right  of  the  company  to  build  the  rest  of 
the  road  dependent  on  the  consent  of  a  majority  of  the  property-owners  on 
the  street. 

The  right  of  way  of  a  horse  railroad  company  in  a  public  street  is  an 
incorporeal  hereditament,  and  may  be  mortgaged  by  the  company. 

Appeal  from  Jackson  circuit  court. 
John  C.  Tarsney  for  appellant. 
John  K.  Cravens  for  respondent. 

Norton,  J. — This  case  is  before  ns  on  appeal  from  the  judg- 
ment of  the  circuit  court  of  Jackson  County,  perpetually  enjoining 
defendants  from  constructing  and  operating  a  horse  railroad  on 
Eighteenth  Street  in  Kansas  City. 

It  appeare  from  the  record  that  the  Union  Depot  Horse  R.  R. 
Co.  became  a  corporation  in  1872,  and  was  organized,  as  stated 
in  the  articles  of  association,  "  for  the  purpose  of  constructing, 
operating  and  maintaining  a  horse  railroad  from  the  junction  of 
Main  and  Delaware  streets,  in  Kansas  City,  to  the  Union  Depot 
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in  s&id  city,  and  thence  to  the  Union  Stock  Yards,  in  West  Kansas 
City ;  that  on  the  9th  day  of  September,  1873,  the  city  council  of 
said  city  passed  an  ordinance  granting  the  right  of  way  to  said 
horse  railroad  company  over  certain  streets  in  said  city,  including 
among  the  number  Eighteenth  Street,  from  the  eastern  limits  of  the 
city  to  Main  Street,  and  authorizing  it  to  construct  and  operate  a 
horse  railroad  on  said  street ;  that  prior  to  1874  the  said  company 
had  constructed  its  road  over  all  the  streets  named  in  said  ordinance 
except  Eighteenth  Street,  and  except  that  part  of  Main  Street  be- 
tween Eighteenth  and  Eleventh  streets;  that  in  1873  the  said 
company  made  a  deed  of  trust  to  secure  the  payment  of  120  bonds 
issued  by  said  company  for  $500  each,  in  which  they  conveyed  to 
the  trustee  therein  named,  all  of  said  company's  real  estate,  rolling 
stock,  houses,  depots,  rights  of  way,  franchises,  etc.;  that  default 
was  made  in  the  payment  of  said  bonds,  and  the  sheriff. of  Jackson 
County,  as  trustee,  and  in  pursuance  of  a  power  given  by  said  deed, 
sold  in  1875  the  property  mortgaged,  and  by  deed  conveyed  the 
same  to  one  Dye,  who  was  the  purchaser  at  said  sale,  including  ip 
said  conveyance  all  the  right  of  way  mentioned  in  said  ordinance, 
except  that  over  Eighteenth  Street,  and  that  over  Main  from 
Eighteenth  Street  to  the  junction  of  Main  and  Delaware ;  that 
said  Dye,  in  1875,  conveyed  to  the  Kansas  City  Hor6e  R.  K. 
Co.,  a  corporation  duly  organized  for  the  purpose  of  operating  a 
horse  railroad  in  Kansas  City  and  its  vicinity,  and  the  defendant  in 
this  suit,  all  that  was  conveyed  to  him  by  said  sheriff;  that  the 
said  Kansas  City  Horse  R.  R.  Co.,  claiming  in  virtue  of  the 
aforesaid  6ale  to  be  possessed  and  the  owner  of  the  right  of  way 
over  Eighteenth  Street,  commenced  in  1881  constructing  its  road 
on  said  Eighteenth  Street,  when  plaintiffs,  who  are  the  owners  of 
lots  abutting  on  said  street,  filed  tneir  petition  in  this  cause  setting 
up  substantially  the  above  facts,  and  further  alleging  that  the 
Union  Depot  Horse  R.  R.  Co.  had  no  power  under  its  articles 
of  association  to  take  a  right  of  way  over  said  Eighteenth 
Street  nor  construct  and  operate  its  road  thereon,  first,  because 
said  Eighteenth  Street  was  south  and  east  of  the  junction  of  Main 
and  Delaware,  and  was  outside  the  terminal  points  mentioned 
in  the  articles  of  association;  second,  because  tne  6aid  company 
not  having  completed  its  road  over  said  street  in  one  year  after  the 
acceptance  by  tne  company  of  the  rights  of  way  granted  in  the 
ordinance,  the  right  to  do  so  thereafter  became  forfeited  under 
the  6th  section  of  said  ordinance,  which  provides  that  "  6aid  com- 
pany shall  have  their  road  completed  over  all  the  streets  and  parts 
of  streets  where  they  are  granted  a  franchise  by  this  ordinance, 
within  twelve  months  from  the  acceptance  by  the  company  of  this 
ordinance,  .  .  .  and  in  case  of  failure  to  have  the  same  completed 
as  aforesaid  .  .  .  the  common  council  may  take  away  their  franchise 
by  a  two-thirds  vote ;  provided  that  the  company  may  contest  such 
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declaration  of  forfeiture  in  the  courts  of  competent  jurisdiction ; 
third,  because  neither  the  said  Union  Depot  Horse  n.  R.  Co.  nor 
defendant  claiming  under  it  had  obtained  the  consent  of  the 
property-owners  on  said  street  owning  a  majority  in  front  feet  of 
the  property  fronting  between  the  points  on  Eighteenth  Street 
where  such  road  is  proposed  to  be  constructed.  The  petition  con- 
cludes with  a  prayer  for  an  injunction. 

The  defendant,  in  its  answer,  after  denying  certain  averments 
in  the  petition,  alleges  that  the  sheriff  of  Jackson  County,  in  selling 
the  property  under  the  deed  of  trust  before  mentioned,  did  in  fact 
cell  the  right  of  way  over  Eighteenth  Street  to  one  Dye,  and  lhat  in 
making  his  deed,  by  mistake  he  omitted   to  convey  it,  and  that 
to  correct  this  mistake,  the  said  sheriff,  as  trustee,  in  1881  made  a 
deed  to  said  Dye  conveying  to  him  said  right  of  way  as  well  as  all 
the  other  property  mentioned  in  said  deed  of  trust ;  that  said  Dye,  in 
^November,  1881,  made  a  deed  of  correction  conveying  to  defendant 
all  of  the  property  purchased  by  him  at  said  sale,  and  describing  it 
as  it  was  described  in  the  said  deed  of  said  sheriff  to  him.     It  also 
sets  up  that  in  July,  1875,  the  Union  Depot  Horse  R.  R.  Co. 
executed  and   delivered  to  defendant  a  lease  for  fifty  years  of 
all  the  property  and  effects  of  said  company,  including  right  of 
way   over  Eighteenth   Street.     It  also  alleges    that  the   Union 
Depot  Horse  K.  R.  Co.  constructed  and  put  in  operation  a  con- 
tinuous line  of  railway  from  Forest  Avenue  and  Twelfth  Street, 
900  feet  south,  and  three  fourths  of  a  mile  east  of  the  junction  of 
Maine  and  Delaware,  and  thence  from  said  junction  to  the  Union 
Depot,  and  thence  to  the  Union  Stock  Yards ;  that  said  company 
had  put  in  operation  under  said  ordinance  upwards  of  three  miles 
of  street  railroad,  and  in  constructing  and  operating  the  same  had 
expended  over  $100,000 ;  that  about  one  mile  of  said  road  is  outside 
the  terminal  points  specified  in  the  articles  of  association  of  said 
company,  ana  that  a  large  part  of  said  sum  was  expended  in  con- 
structing and  maintaining  that  part  of  said  road  outside  said  terminal 
points. 

Upon  the  trial  the  court  rendered  a  decree  perpetually  enjoining 
defendant  from  constructing  its  road  on  Eighteenth  Street,  from 
which  the  defendant  has  appealed  to  this  court. 

One  of  the  controlling  questions  presented  by  the  record  in  this 
case  is:  Conceding  that  the  Union  Depot  Horse  R.  R.  Co. 
{under  whom  defendant  claims)  in  accepting  and  receiving  from 
the  city  council  of  Kansas  City  the  grant  of  a  right  of  way  over 
Eighteenth  Street  for  the  purpose  of  constructing  and  operating 
its  road  thereon,  passed  the  limits  of  its  power,  as  set  forth  in  the 
articles  of  association  whereby  it  became  incorporate,  can  plaintiffs 
he  heard  to  set  that  up  and  ground  their  right  of  action  on  that 
fact?  As  preliminary  to  the  solution  of  this  question  it  may  be 
observed  that  under  the  articles  of  association  which  gave  life  to 
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the  Union  Depot  Horse  K.  K.  Co.  as  a  corporation,  it  had  the 
unquestioned  right  to  receive  from  Kansas  City  a  grant  of  the 
right  of  way  for  the  purpose  of  constructing,  operating  and  main- 
taining a  road  over  the  streets  of  said  city  from  the  junction  of 
Main  and  Delaware  streets  to  the  Union  Depot  and  thence  to  the 
Union  Stock  Yards.  It  may  also  be  observed  that  the  common 
council  of  the  city,  in  the  exercise  of  a  power  conferred  by  the 
charter  of  the  city,  did  on  the  9th  day  01  September,  1873,  pas* 
an  ordinance,  one  section  of  which  is  as  follows  : 

1.  That  the  Union  Depot  Horse  R.  R.  Co.,  a  corporation  duly 
organized  under  the  laws  of  the  State  of  Missouri,  be  and  they 
are  hereby  authorized  to  construct,  maintain  and  operate,  in  ac- 
cordance with  the  general  ordinances  of  the  City  of  Kansas,  gov- 
erning horse  railroads,  except  wherein  otherwise  especially  pro- 
vided, their  horse  railroad  within  the  city  of  Kansas,  upon  and 
along  the  following  streets  and  avenues  to  wit :  On  Eighteenth 
Street,  from  the  eastern  limits  of  the  city,  westward  to  Main  Street  ^ 
on  Main  Street,  from  Eighteenth  Street  to  the  junction  of  Main 
and  Delaware  streets ;  on  Twelfth  Street,  from  Forest  Avenue  to 
Grand  Avenue;  on  Grand  Avenue  from  Twelfth  Street  ta 
Eleventh ;  on  Eleventh  Street  from  Grand  Avenue  to  Main  Street, 
with  right  to  cross  the  track  of  the  Kansas  City  and  West  port  Horse 
R.  R.  Co.  on  Walnut  Street ;  on  Delaware  Street  from  Main  Street 
to  Sixth  Street ;  on  Sixth  Street  from  Delaware  Street  to  Broadway 
Street;  on  Broadway  Street  from  Sixth  Street  to  Fifth  Street;  on. 
Fifth  Street  from  Broadway  Street  to  Bluff  Street ;  on  Bluff  Street 
to  the  bridge  over  the  railroad  tracks,  across  said  bridge  on  the 
track  already  thereon,  unless  the  same  shall  be  removed,  in  which 
case  the  said  company  shall  still  have  the  right  of  way  over  said 
bridge  and  to  Union  Avenue ;  on  Union  Avenue,  from  the  bridge- 
aforesaid,  to  Mulberry  Street;  on  Mulberry  Street,  from  Union 
Avenue  to  Eleventh  Street;  on  Eleventh  Street,  from  Mulberry 
Street  to  Liberty  Street ;  on  Liberty  Street,  from  Eleventh  Street 
to  Ottawa  Street ;  on  Ottawa  Street,  from  Liberty  Street  to  the 
State  line ;  and  that  there  shall  be  only  one  track  on  Union 
Avenue  from  150  feet  east  of  Santa  Fe  Street  to  Mulberry  Street, 
with  the  necessary  connection  of  tracks,  switches  and  turnouts  to- 
operate  the  same,  and  the  right  to  cross  the  tracks  of  any  other 
company  where  necessary  on  any  of  the  streets  aforesaid. 

It  may  also  be  observed  that  the  said  company  accepted  in  due 
form  said  grant,  and  it  is  conceded  that  in  1874,  and  prior  thereto, 
said  company  constructed  its  railroad  on  all  the  6treet6  mentioned 
in  said  ordinance  except  Eighteenth  Street  from  the  eastern  limits 
of  the  city  west  to  Main  Street,  and  except  on  Main  Street  from 
Eighteenth  Street  north  to  Eleventh  Street.  It  mav  also  be  ob- 
served  that  so  much  of  the  road  as  was  constructed  on  Twelfth  Street 
from  Forest  Avenue  to  Grand  Avenue,  and  on  Grand  Avenue 
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from  Twelfth  to  Eleventh  Street,  and  on  Eleventh  Street  from 
Orand  Avenne  to  Main  Street,  and  thence  from  Main  Street  to  the 
junction  of  Delaware  and  Main  streets,  lay  to  the  south  and  east  of 
said  junction,  and  that  no  one  of  the  above  specified  streets  on 
which  the  road  was  constructed,  lay  between  the  junction  of  Main 
and  Delaware  streets  and  the  Union  Depot.     This  will  be  manifest 
from  the  following  map.     It  may  be  further  observed  that  said 
Union  Depot  Horse  R.  R.  and  defendant  have,  ever  since  1874, 
maintained  and  operated  its  1101*66  railroad  on  said  streets  without 
objection  from  said  city  or  the  State,  and  that  large  sums  of  money 
were  expended  in  constructing  said  railroad  on  said  streets.     It 
also  appears  that  the  road  was  not  constructed  on  said  Eighteenth 
Street  in  consequence  of  a  financial  panic,  and  the  inability  of  the 
eaid  corporation  to  negotiate  its  bonds,  and  that  the  work  of  con- 
structing it  on  said  street  was  not  resumed  or  begun  till  1881, 
-when   defendant  was  enjoined  in   this  proceeding  from  further 
prosecuting  it. 

While  it  may  be  true,  as  counsel  for  plaintiff  contend,  that  un- 
der the  articles  of  association  the  corporation  exceeded  the  powers 
it  acquired  in  virtue  of  them,  by  accepting  a  grant  of  the  right  of 
way  over  this  particular  street,  viz. :  Eighteenth  Street,  for  the 
purpose  of  constructing  its  road,  we  are  of  the  opinion  that  the 

Suestion  can  only  be  raised  by  the  State  in  a  proceeding  instituted 
[>r  that  purpose.  We  can  perceive  no  distinction  in  principle 
between  this  case  and  the  case  of  Chambers  v.  City  of  St.  Louis, 
29  Mo.,  543,  where  the  question  was  presented  whether  the  city  of 
fit  Louis,  being  only  authorized  to  purchase  such  lands  as  might 
be  necessary  for  the  purposes  of  the  corporation,  could  take  lands 
outside  of  her  limits  not  necessary  for  such  purposes.  Judge  Scott, 
in  delivering  the  opinion  of  the  court,  observed :  "  Whether  these 
lands  are  necessary  for  the  corporation,  is  a  question  that  can  only 
arise  in  a  proceeding  instituted  by  the  State  against  the  city  for 
abusing  her  right  to  purchase  lands.  The  city  had  a  power  to  pur- 
chase ;  if  that  power  has.  been  exceeded,  then  it  has  been  violated,  and 
the  city  charter  may  be  forfeited  in  a  suitable  proceeding ;  and  until 
that  is  done  she  would  hold  the  land.  The  city  may  hold  lands  out- 
side of  the  city  for  certain  purposes.  Shall  she  be  compelled  to  con- 
test with  every  occupant  who  may  get  possession  of  them  her  right  to 
take  and  hold  lands  ?  There  being  a  right  in  the  city  to  purchase, 
if  there  is  a  capacity  in  the  vendor  to  convey  so  soon  as  a  convey- 
ance is  made  there  is  a  complete  sale ;  and  if  the  corporation  in 
purchasing  violates  or  abuses  the  power  to  do  so,  that  is  no  concern 
of  the  vendor  or  his  heirs.  It  is  a  matter  between  the  State  and 
the  city.  .  .  .  The  city  is  duly  incorporated  with  authority  to  hold, 
purchase  and  convey  such  real  estate  as  the  purposes  of  the  corpo- 
ration may  require,  and  if  in  holding  and  purchasing  real  estate  she 
passes  the  exact  line  of  her  power,  it  belongs  to  the  government  of 
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the  State  to  exact  a  forfeiture  of  her  charter,  and  it  is  not  for  the 
courts  in  a  collateral  way  to  determine  the  question  of  misuser  by 
declaring  void  conveyances  made  in  good  faith."  The  doctrine  of 
this  case  has  been  followed  and  reaffirmed  in  the  following  cases : 
Kinealy  v.  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  69  Mo.  663 ;  Martin- 
dale  v.  Kansas  City,  St.  J.  &  C.  B.  it.  R.  Co.,  60  Mo.  510  ;  Union 
Nat.  Bank  v.  Hunt,  76  Mo.  439 ;  Shewalter  v.  Pirner,  55  Mo.  218 ; 
Land?;.  Coif  man,  50  Mo.  243.  In  the  case  of  Martindale  v.  Rail- 
road Co.,  it  was  said  by  Judge  Sherwood,  speaking  for  the  court, 
'•  that  the  only  exception  to  the  rule  which  prohibits  collateral  in- 
quiry by  a  private  citizen  into  the  supposed  illegal  acts  of  a  corpo- 
ration is  when  express  legislative  permission  is  granted."  If  the 
principle  announced  in  these  cases  needed  vindication,  it  would  be 
abundantly  sustained  by  numerous  ad  judications  of  other  courts  of 
the  highest  respectability. 

Applying  the  principle  thus  declared  to  the  case  before  us,  and 
the  right  of  plaintiffs  to  maintain  the  present  proceeding  cannot  be 
upheld.  The  Union  Depot  Horse  R.  R.  Co.  had  the  undoubted 
power  to  receive  grants  of  the  right  of  way,  and  the  common 
council,  by  virtue  of  the  city  charter,  the  unquestioned  power 
to  bestow  upon  said  company  the  right  of  way  for  the  purpose  of 
constructing  and  operating  its  road  on  such  streets  as  might  be 
necessary  for  its  operation  from  the  junction  of  Main  and  Delaware 
streets  to  the  Union  Depot  and  thence  to  the  Union  Stock  Yards 
in  West  Kansas  City,  as  far  at  least  as  the  State  line,  and  if  the 
corporation  in  accepting  the  right  of  way  and  receiving  authority 
to  construct  its  road  on  Eighteenth  Street,  passed  the  exact  limits 
of  its  power  and  accepted  a  right  of  way  over  a  particular  street 
not  necessary  for  the  construction  of  its  road  from  the  junction  of 
Main  and  Delaware  to  the  Union  Depot  and  Stock  Yards,  it  is  for 
the  State  alone  to  interfere  for  such  abuse  of  its  corporate  authority. 

It  is  also  contended  by  counsel  that  the  failure  of  the  Union 
Depot  R.  R.  Co.  to  complete  its  road  on  Eighteenth  Street  within 
one  year  after  the  right  of  way  granted  in  the  ordinance  had  been 
accepted  by  said  company,  operated  as  a  forfeiture  of  the  right. 
This  argument  is  based  on  section  6  of  said  ordinance,  which  is  as 
f  ollow8 : 

Section  6.  The  said  company  shall  have  their  road  completed 
over  all  the  streets  and  parts  of  streets  where  they  are  granted  a 
franchise  by  this  ordinance,  within  twelve  months  from  the  ac- 
ceptance by  said  company  of  the  provisions  hereof,  provided  that 
if  they  shall  be  hindered  by  any  legal  process  or  by  the  city,  the 
time  they  are  so  hindered  6hall  not  be  counted,  and  in  case  of  fail- 
ure to  have  the  same  completed  as  aforesaid,  or  if  they  shall  wil- 
fully violate  any  other  provision  of  this  or  the  general  ordinances 
of  the  city,  the  common  council  may  take  away  their  franchises  by 
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a  two-thirds  vote ;  provided  that  said  company  may  contest  such 
declaration  of  forfeiture  in  the  courts  of  competent  jurisdiction. 

The  condition  contained  in  the  above  section  being  a  condition 
subsequent,  the  right  of  way,  when  accepted  by  tlie  company, 
vested  at  once,  subject  to  be  defeated,  at  the  election  of  the  city, 
by  a  two-thirds  vote  of  the  common  council,  for  a  breach  of  the 
condition.  The  forfeiture  of  the  right  of  way  which  the  city  (if 
not  estopped  by  its  acts  of  acquiescence  and  encouragement)  might 
have  declared  on  a  breach  of  the  condition,  cannot  be  taken  ad- 
vantage of  by  private  parties,  it  being  a  matter  of  contract  between 
the  city  and  the  corporation,  for  the  breach  of  which  the  city  alone 
can  complain.  This  doctrine  is  distinctly  stated  in  the  cases  of 
Knight  v.  Kansas  Citv,  St.  J.  &  C.  B.  R.  R.  Co.,  70  Mo.  231,  and 
A.  &  P.  R.  R.  Go.  v.  "City  of  St.  Louis,  66  Mo.  228.  In  the  case 
last  cited  the  rule  laid  down  in  the  case  of  Brooklyn  Central  R.  R. 
Co.  v.  Brooklyn  City  R.  R.  Co.,  32  Barb.  364,  was  approvingly 
quoted,  it  being  there  said  :  "If  the  Central  company  claim  that 
the  common  council  have  the  right  to  annul  or  impair  the  grant 
to  the  City  company  for  the  breach  of  the  condition  to  complete 
the  work  in  a  given  time,  it  encounters  this  impediment :  The 
condition  to  complete  within  a  given  time,  is  one  of  those  distin- 
guished in  law  as  conditions  subsequent.  The  effect  of  a  deed  with 
a  condition  subsequent  is  to  vest  the  estate  in  the  grantee  subject 
to  be  defeated  by  his  omission  to  perform  the  condition.  The 
omission  does  not  ipso  facto  determine  the  estate,  but  exposes  it  to 
be  determined  at  the  election  of  the  grantor." 

It  is  further  insisted  that  by  virtue  of  section  8  of  the  amended 
charter  of  Kansas  City  (Laws  1875,  p.  209),  the  right  of  defendant 
to  construct  its  road  on  Eighteenth  Street  was  taken  away,  be- 
cause the  consent  of  the  property-owhers  owning  a  majority  in 
front  feet  of  the  property  fronting  on  said  street  had  not  been  ob- 
tained. So  much  of  said  section  as  is  material  in  the  consideration 
of  the  question  raised,  is  as  follows :  "  Nor  shall  said  city  council 
grant  the  right  of  way  over  or  along  any  street  in  said  city  to  any 
street  or  horse  railroad  company  for  the  construction  of  a  horse 
railroad  without  the  consent  of  the  property-owners  owning  a  ma- 
jority in  front  feet  of  the  property  fronting  on  said  street  between 
the  points  on  such  street  where  such  road  is  proposed  to  be  con- 
structed, nor  shall  any  street  railway  hereafter  be  constructed  or 
laid  down  without  such  consent."  Conceding  for  the  argument, 
without  deciding  the  point,  that  this  section  was  intended  to  pro- 
hibit the  construction  of  any  street  railroad,  after  the  passage  of 
the  law,  on  any  street  without  the  consent  of  the  property-owners 
along  said  street,  the  question  then  arises,  was  it  within  tlie  power 
of  the  legislature  so  to  amend  the  charter  as  to  take  away  a  right 
which  had  already  vested  to  construct  a  street  railroad  on  a  street, 
when  no  such  consent  of  the  property-owners  was  a  condition  pre- 
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cedent  to  the  vesting  of  such  right.  It  ifl  conceded  that  under  the 
charter  of  Kansas  City,  as  it  existed  prior  to  the  passage  of  the  act 
of  1875,  supra,  the  common  council  was  fully  empowered  to  grant 
to  any  person  or  corporation  the  right  of  way  over  any  of  its  streets 
for  the  purpose  of  constructing  and  operating  a  street  railroad, 
without  the  consent  of  the  owners  of  property  along  said  streets. 
It  is  also  conceded  that  the  common  council  passed  the  ordinance 
granting  to  the  Union  Depot  R.  B.  Go.  the  right  of  way  over 
all  the  streets  mentioned  therein,  and  it  is  shown  by  the  record 
before  us  that  defendant  promptly  accepted  the  grant  and  con- 
structed over  three  miles  of  railroad  on  all  the  streets  mentioned 
(at  the  cost  of  many  thousand  dollars),  except  on  Eighteenth  Street 
from  the  eastern  limits  of  the  city  west  to  Main  Street,  and  except 
on  Main  Street  from  Eighteenth  Street  north  to  Eleventh  Street. 

Basing  our  conclusion  upon  the  above  facts,  we  are  of  the  opin- 
ion that  when  the  grant  01  the  right  of  way  on  said  streets  was  ac- 
cepted by  the  said  company,  and  more  than  three  miles  of  road 
actually  constructed,  the  right  of  way  on  all  of  said  streets  became 
a  vested  right  which  could  not  be  impaired  or  taken  away  by  leg- 
islative enactment.  State  ex  rel.  v.  Miller,  66  Mo.  329 ;  State  v. 
Miller,  50  Mo.  129.  In  the  above  case  of  State  ex  rd.  v.  Miller, 
supra,  it  was  held  that  public  corporations  are  the  auxiliaries  of 
the  State  in  municipal  government,  and  neither  their  existence  nor 
their  privileges  rest  upon  anything  like  a  contract  between  them 
and  the  legislature ;  but  when  sucli  a  corporation,  by  authority  of 
the  State,  contracts  with  a  third  person  whereby  rights  hecome 
vested  in  such  person,  they  cannot  be  divested  by  the  jStare ;  such 
a  contract  is  pro  hoc  vice  the  contract  of  the  State,  and  if  imper- 
fectly made,  can  be  validated  by  it,  and  when  so  validated,  cannot 
be  violated  by  the  State. 

It  is  also  argued  that  the  Union  Depot  Horse  R.  .R.  Co. 
had  no  power  to  mortgage  its  right  of  way,  and  that,  therefore, 
Dye,  who  purchased  the  right  of  way  at  the  sale  made  under  the 
deed  of  trust  or  mortgage,  could  not  and  did  not  acquire  said  right, 
and  that  consequently  his  deed  to  defendant  was  inoperative  to 
convey  the  same  to  defendant.  This  position,  we  think,  is  an- 
swered by  section  706,  Revised  Statutes,  which,  among  other  things, 
provides  "  that  every  corporation  as  such  .  .  .  has  power  to  hold, 
purchase,  mortgage  or  otherwise  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  may  require,  .  .  .  and  also 
to  take,  hold  and  convey  such  other  property,  real,  personal  and 
mixed,  as  shall  be  necessary  for  such  corporation  to  acquire  in  or- 
der to  obtain  or  secure  the  payment  of  any  indebtedness  or  liabil- 
ity belonging  to  the  corporation."  The  rignt  of  way  acquired  over 
Eighteenth  Street  was  an  incorporeal  hereditament,  and,  therefore, 
property,  and  the  right  to  mortgage  it  was  full  and  complete  under 
the  statute.   The  cases  to  which  we  have  been  cited  as  to  the  vendi- 
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Trility  of  a  corporate  franchise*— that  is  the  right  to  be,  have  no  ap- 
plication to  the  vendibility  of  a  property  right,  the  sale  or  mort- 
gage of  which  is  expressly  authorized  by  statute. 
Judgment  reversed  and  bill  dismissed. 

Power  of  Individuals  to  Restrain  Ultra  Vires  Appropriation  of  Property.— 
The  doctrine  as  laid  down  in  the  principal  case  that  there  is  no  power  in 
an  individual  whose  property  is  not  actually  taken,  to  restrain  an  appropri- 
ation of  property  alleged  to  be  ultra  vires,  but  that  such  an  actftm  must  be 
instituted,  if  at  all,  by  the  State,  is  very  generally  accepted.  Chambers  «.  St. 
Louis,  29  Mo.  543;  Kinealy  t>.  St.  Louis,  K.  C.  &  N.  Ky.  Co.,  69  Mo.  668; 
Martindale  v.  Kansas  City,  etc.,  R.  R.,  60  Mo.  510;  Land  v.  Coif  man,  50  Mo. 
243;  Sbewalter  v.  Pirner,  55  Mo.  218;  Union  National  Bank  t>.  Hunt,  76  Mo. 
439;  Leazure  v.  Hillegas,  7  S.  &  R.  (Pa.)  313;  Goundie  v.  Northampton  Water 
Co.,  7  Pa.  St.  233;  Grant  e.  Henry  Clay  Coal  Co.,  80  Pa.  St.  208;  Walsh  v. 
Barton,  24  Ohio  St.  28;  Ehrman  t>.  Union  Central  Life  Ins.  Co.,  35  Ohio  St. 
324;  Spear  ».  Crawford,  14  Wend.  (N.  Y.)  20;  Jones  «.  Habersham,  3  Woods 
C.  C.  443;  Natoma  Water,  etc.,  Co.  v.  Clarkin,  14  Cal.  544;  Cowell  t>.  Colo- 
rado  Springs  Co„  100  U.  S.  55;  Commonwealth  e.  Wilder,  127  Mass.  1. 


Crowley 
Davis. 

(63  California  Reports,  460.) 


The  owner  of  land  bordering  on  a  public  street,  but  not  including  any 
portion  of  tbe  street,  cannot  enjoin  the  obstruction  of  the  street  by  a  rail- 
road, unless  the  injury  to  him  will  be  different  in  character,  and  not  merely 
greater  in  degree  than  that  which  the  general  public  will  suffer. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the  county 
of  Alameda. 

The  action  was  brought  to  enjoin  the  defendant  from  construct- 
ing and  operating  a  steam  railroad  on  Webster  Street  in  the  city  of 
Oakland.  The  city  council  had  passed  an  ordinance  granting  to 
tbe  defendant  the  right  to  construct  and  maintain  the  road,  but  the 
validity  of  this  ordinance  was  assailed  on  various  grounds.  The 
injunction  was  denied,  and'a  judgment  rendered  dismissing  the 
action.  * 

W.  W.  Foots,  Vrooman  &  Davis,  and  J.  0.  Martin  for 
appellant. 

Greathouse  &  Blanding  for  respondent. 

Shaepstetn,  J. — It  appears  by  the  statement  of  facts,  upon 
which  this  case  by  stipulation  of  the  parties  was  submitted  to  the 
court  below,  that  the  easterly  line  of  tne  street  in  which  the  plain- 
tiff seeks  to  have  the  defendant  enjoined  from  constructing  and 
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operating  a  railroad,  constitutes  the  western  line  of  plaintiff's  land, 
and  "  that  the  laying  down  of  railroad  tracks  by  defendant,  and  the 
operation  of  a  railroad  along  said  street,  would  impede  and  obstruct 
the  use  thereof  as  a  public  street  to  the  same  extent  as  other  steam 
railroads  laid  down  and  operated  in  any  street  in  a  city,  and  to 
that  extent  does  impede  the  free  access,  ingress,  and  egress  to  and 
from  plaintiff's  property  and  across  said  street,  and  that  his  prop- 
erty will  %e  damaged  thereby  to  the  same  extent  as  property 
would  be  damaged  on  any  other  street  by  the  construction  and 
operating  thereon  of  a  steam  railroad." 

The  plaintiff's  ?and,  "  run  up  to  the  eastern  line,  and  not  to  the 
middle  of  the  street."     Severy  v.  C,  P.  K.  K.  Co.,  51  Cal.  195. 

In  Bigley  v.  iSunan,  53  Cal.  403,  it  was  held  that  a  private 
party  is  not  entitled  to  an  injunction  to  prevent  the  obstruction  of 
a  public  highway,  unless  the  injury  which  he  will  suffer  thereby 
is  shown  to  be  different  in  character,  and  not  merely  greater  in 
degree  than  that  which  the  general  public  will  suffer.  And  the 
court  says  that  that  rule  is  without  exception.  That  case  was  ap- 
proved and  followed  in  the  recent  case  of  Payne  v.  McKinley,  54 
Cal.  532. 

In  the  case  now  before  us  it  does  not  appear  that  the  injury 
which  the  plaintiff  will  sustain,  if  said  railroad  be  constructed  and 
operated  in  said  street,  will  be  different  from  or  even  greater  than 
that  which  the  public  at  large  will  suffer  if  said  railroad  be  con- 
structed and  operated  in  said  street ;  and,  upon  the  authority  of 
the  cases  above  cited,  the  judgment  must  be  affirmed. 

Upon  the  other  questions  arising  in  this  case  we  express  no 
opinion. 

Judgment  affirmed. 

Ross,  J.,  McKee,  J.,  and  MoKinstry,  J.,  concurred.  Myricx, 
J.,  concurred  in  the  judgment. 

See  next  case  and  note. 


DWENGEB 

V. 

Chicago  and  Grand  Trunk  Ry.  Oo. 

(98  Indiana  Reports,  153.) 

No  right  of  action  accrues  to  an  abutting  lot-owner  against  a  railroad  com- 
pany for  operating  its  railroad  in  the  street  in  the  usual  way,  by  leave  of  the 
city,  where  the  injury  is  only  such  as  the  general  public  sustains. 

Complaint  by  the  owner  of  a  lot  having  buildings  thereon,  used  for 
worship  and  a  school,  alleging  the  use  of  the  street  adjoining  by  a  railroad 


STREETS — DAMAGES   FOR   OBSTRUCTIONS.  27 

company  for  its  track  and  running  cars  thereon,  whereby  worship  was  inter- 
rupted and  children  attending  the  school  imperilled,  and  the  street  obstructed, 
etc.  Answer,  that  the  railroad  was  operated  in  the  usual  way  necessary  lor 
such  business  ;  that  the  railroad  is  nine  feet  wide,  and  none  of  it  upon  t he- 
plain  tiff's  premises,  being  beyond  the  centre  of  the  street,  and  whs  con- 
structed by  leave  of  the  city  and  in  manner  as  required  by  an  ordinance; 
that  the  street  is  sixty-six  feet  wide  and  is  not  obstructed  save  as  the  run- 
ning of  cars  carefully  and  as  is  usual  may  temporarily  have  that  effect  as  to- 
its  general  use. 
Held,  that  the  answer  was  good. 

From  the  St.  Joseph  Circnit  Court. 

A.  Anderson  and  L.  Hubbard  for  appellant. 

T.  S.  Stanfield  and  W.  G.  George  for  appellee. 

Bicknell,  C.  C. — The  plaintiff  demanded  $7000  as  damages  for 
the  alleged  obstruction  of  an  easement.  His  complaint  alleged 
that  Division  Street  was  laid  out  on  the  plat  of  the  Bank  of 
Indiana's  addition  to  South  Bend,  as  forty -nine  and  one  half  feet 
wide  along  the  front  of  lot  No.  70;  that  in  1871  the  plaintiff 
became  the  owner  in  fee-simple  of  a  part  of  lot  No.  70,  known  as 
lots  4and  5,  in  E.  Sorin's  subdivision  of  lot  No.  70,  abutting  on  the 
south  side  of  said  street  for  the  distance  of  sixteen  rods ;  that  in 
1865  said  street  was  made  sixty-six  feet  wide ;  that  on  said  lots  4 
and  5  a  church,  a  school-house  and  a  dwelling-house  were  built;: 
that  the  dedication  of  the  street  and  all  of  said  improvements  were 
mafe  long  before  the  existence  of  any  railway;  that  for  fifteen 
years  said  church  has  been  used  continuously  for  public  worship- 
and  for  funeral  and  marriage  ceremonies ;  that  many  children  have 
continuously  attended  said  school,  and  that  said  dwelling-house  ha& 
been  continuously  occupied;  that  in  1872  a  railroad  track  was- 
made  in  the  centre  of  Division  Street,  so  that  half  of  the  ties  and 
one  rail  were  south  of  the  centre  thereof,  and  said  track  ltas  ever 
since  been  used  for  the  passage  of  steam  cars  and  as  railroads  are 
ordinarily  used ;  that  said  railroad  was  so  constructed  and  has  been 
so  used  without  right  by  purchase,  condemnation  or  otherwise ; 
that  the  defendant  for  seven  years  has  been  operating  said  road, 
without  right  to  the  use  of  the  street  opposite  plaintiff's  said  land, 
and  that  said  railroad  was  previously  operated  by  another  corpora- 
tion, to  all  of  whose  rights  and  liabilities  the  defendant  has  suc- 
ceeded ;  that  trains  of  cars  with  freight  and  passengers  are  and 
have  been  drawn  along  said  road  at  great  speed,  which,  by  their 
poise  and  jarring,  have  disturbed  said  public  worship  and  have 
interrupted  6aifl  funeral  and  marriage  ceremonies,  and  have  also* 
endangered  the  lives  and  limbs  of  the  church  worshippers  and 
school-children,  and  have  obstructed  the  exit  and  entrance  of  said 
street  and  prevented  it  from  being  safely  used  with  horses ;  that 
by  such  trams  smoke  and  cinders  and  dust  are  raised  and  dangerous- 
sparks  of  fire  emitted ;  that  said  rails  and  ties  obstruct  the  use  of 
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the  street  by  vehicles ;  that  stock  trains  send  offensive  odors  upon 
the  plaiutifrs  premises ;  that  all  of  these  grievances  have  existed 
ever  since  the  construction  of  said  railroad,  obstructing  the  plain- 
tiff's easement  in  said  street,  and  materially  damaging  the  rental 
and  market  value  of  his  said  property.-    "Wherefore,  etc. 

The  defendant  answered  by  a  general  denial  and  three  special 
•defences. 

Demurrers  to  the  special  defences  were  overruled,  and,  the 
plaintiff  declining  to  reply,  judgment  was  rendered  for  the  de- 
fendant. 

The  plaintiff  appealed.  The  only  error,  relied  on  for  the 
reversal  of  the  judgment,  is  the  overruling  of  the  demurrer  to  the 
.second  paragraph  of  the  answer.  That  paragraph  is  as  follows : 
It  admits  the  laying  out  of  Division  Street  and  the  location  of  lot 
70,  and  that  in  1865  a  church  was  built  thereon,  but  alleges  that 
the  school-house  and  the  dwelling-house  were  built  after  the  con- 
struction of  railroad.  It  admits  the  making  of  the  railroad  on 
Division  Street,  but  denies  that  it  was  laid  in  the  centre  of  the 
street  as  it  was  originally,  and  avers  that  in  1869  the  city  of  Sonth 
Bend  widened  the  Btreet  by  adding  thereto  sixteen  and  one  half 
feet  on  the  north  side,  and  that  the  railroad  was  placed  in  the 
-centre  of  the  street  thus  widened ;  that  its  track  is  nine  feet  wide, 
and  that  none  of  it  is  on  the  south  half  of  the  street,  and  that  the 
plaintiff  has  no  title  to  any  of  the  ground  occupied  by  it.  It  ad- 
mits that  the  defendant  has  succeeded  to  the  rights  off  the 
Peninsular  R.  R.  Co.,  which  built  the  road,  and  avers  that 
the  defendant  has  operated  the  same  since  April  6th,  1880, 
but  not  without  right.  It  avers  that  the  city  of  South  Bend,  by  an 
ordinance  passed  March  2d,  1368,  authorized  the  said  Peninsular 
R.  R.  Co.  to  build  a  track  in  said  Division  Street  in  front 
of  saicT  lot  70,  and  that  said  road  was  built  in  pursuance  of  said 
ordinance,  a  copy  of  which  is  made  an  exhibit;  that  its  track  was 
laid  so  as  to  cause  no  obstruction  to  the  use  of  Division  Street,  and 
that  everything  was  done  which  said  ordinance  required  to 
be  done,  as  well  by  the  said  Peninsular  R.  R.  Co.  as  by  the 
-defendant  since  it  obtained  the  road,  and  that  the  road  has  been 
operated  in  a  careful  manner,  and  as  railroads  are  usually  operated; 
that  on  April  17th,  1881,  the  right  was  acquired,  by  condemnation 
from  the  owners  of  the  land  on  which  said  track  is  located,  to 
build  and  maintain  the  track  and  to  operate  trains  thereon,  and  that 
the  defendant  and  its  predecessor  have  run  said  track  daily  for 
■eight  years,  the  plaintiff  making  no  objection  thereto  until  about 
three  months  before,  the  commencement  of  this  suit,  and  that  de- 
fendant has  expended  $25,000  on  its  said  track  in  new  ties  and 
•steel  rails  and  other  improvements,  with  the  knowledge  of  the 
plaintiff  and  without  any  objection  by  him.  The  paragraph  denies 
that  entrance  upon  and  exit  from  the  plaintiff's  property  has  been 
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obstructed,  except  as  the  same  may  be  temporarily  obstructed  by 
passing  trains,  operated  in  the  usual,  ordinary,  systematic  and 
necessary  conduct  of  the  defendant's  business.  It  denies  that 
plaintiff  has  any  easement  in  that  part  of  the  street  occupied  by 
said  railroad  track,  except  What  is  held  and  enjoyed  by  all  other 
citizens,  and  it  $1  leges  that  if  he  lias  any  special  easement  by  reason 
of  the  location  of  his  property,  no  damage  has  been  done  thereto,, 
and  that  neither  the  rental  value  nor  the  market  value  of  said 
premises  has  been  diminished  by  any  act  or  omission  of  the  de- 
fendant, except  in  pursuance  of  the  authority  hereinbefore  set 
forth,  and  in  the  ordinary  and  usual  management  of  its  railroad  as 
hereinbefore  stated. 

One  who  sustains  an  injury  in  common  with  the  public,  by  the 
obstruction  of  a  highway,  cannot  maintain  a  private  action  there- 
for, but  such  an  action  may  be  maintained  ior  a  special  injury, 
different  in  character  from  that  sustained  by  the  public.  Cummins 
v.  City  of  Seymour,  79  Ind.  491 ;  McCowan  v.  Whitesides,  31  Ind. 
235;  floss?;.  Thompson,  78  Ind.  90.  The  foregoing  are  the  gen- 
eral rules,  but  the  answer  under  consideration  presents  special 
matters*  It  avers  that  the  railroad  is  not  on  the  plaintiff's  land, 
but  is  north  of  the  line  to  which  the  plaintiff's  ownership  of  the 
fee  originally  extended  and  now  extends,  and  that  the  railroad  was 
built  and  is  operated  by  authority  of  and  in  accordance  with  an 
ordinance  of  the  city  of  South  Bend,  upon  land  properly  con- 
demned for  that  purpose,  and  that  the  plaintiff  has  sustained  no  in- 
jury thereby,  different  from  that  sustained  by  other  citizens,  ex- 
cept 6uch  as  are  the  natural  and  necessary  consequences  of  the 
proper  and  legitimate  operation  of  the  defendant's  road. 

The  power  of  municipal  corporations  over  streets  embraces  many 
other  uses  than  those  of  ordinary  travel  on  public  highways. 
Cummins  v.  City  of  Seymour,  supra.  And  this  court  has  said : 
"So  far  as  the  highway,  street,  or  easement  is  concerned,  as  the 
municipality  has  complete  control  thereof,  it  may,  we  presume, 
make  or  authorize  any  use  of  the  street  which  will  not  essentially 
change  and  divert  it  from  its  intended  use  as  a  public  highway."' 
Cox  v.  Louisville,  etc.,  R.  R.  Co.,  48  Ind.  178.  So,  in  Indianapolis, 
etc.,  R.  R.  Co.  v.  State,  ex  rel.,  37  Ind.  489,  this  court  said  of  the 
common  council  of  a  city:  "They  may,  it  is  true,  grant  an  ease- 
ment in  the  street  to  a  railroad  company  to  use  the  street  in  com- 
mon with  the  public;  but  they  could  not  make  a  grant  authoriz- 
ing a  railroad  company  to  obstruct  or  to  appropriate  to  her  6ole 
use  any  public  street." 

In  Tate  v.  Ohio,  etc.,  R.  R.  Co.,  7  Ind.  479,  Stuart,  J.,  deliver- 
ing the  opinion  of  this  court,  said  :  "Nor  is  it  intended  to  intimate 
that  it  is  not  in  the  power  of  a  city  to  authorize  the  railroad  com- 
pany to  lay  a  track  at  the  grade  of  William  Street,  and  thus  use  it 
for  the  passage  of  their  cars,  in  common  with  other  public  and 
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private  conveyances.  To  that  extent  the  municipal  authority  may 
be  conceded.  .  .  ♦  And  though  the  contiguous  property  might  be 
depreciated,  and  ingress  and  egress  at  times  difficult,  yet  the 
owners  would  not,  as  in  the  case  at  bar,  be  excluded  entirely.  For 
a  great  part  of  the  time  the  use  of  the  street  would  be  as  free,  and 
the  adjoining  lots  as  accessible,  as  though  the  railroad  were  not 
there.  In  that  case  a  train  of  cars  would  not  differ  materially  in 
principle  from  a  train  of  moving  wagons.  For  such  incidental  in- 
jury, there  could  be  no  redress,  either  public  or  private,  unless,  in- 
deed, the  cars  in  the  one  case,  or  the  wagons  in  the  other,  delayed 
unreasonably  in  passing,  to  the  incumbrance  of  the  street." 

The  foregoing  statements  of  the  law  are  in  accordance  with 
authority  elsewhere,  Hamilton  v.  New  York,  etc.,  R.  R.  Co., 
9  Paige,  171 ;  Hatch  v.  Vermont  Central  R.  R.  Co.,  25  Vt.  49; 
Milburn  v.  City  of  Cedar  Rapids,  12  Iowa,  246.  And  many  other 
decisions  might  be  cited  to  the  effect  that  the  laying  ont  and 
operating  of  a  railway  upon  a  6treet  is  not  necessarily  an  unreason- 
able obstruction  of  its  free  use,  but  rather  a  new  and  improved 
method  of  using  the  same  germane  to  its  principal  object,  and  that 
for  such  consequences  thereof  as  appear  in  this  case,  there  is  no 
remedy  public  or  private. 

The  answer  being  sufficient,  the  judgment  ought  to  be  affirmed* 
Per  Curiam. — It  is  therefore  orderea,  on  the  foregoing  opinion, 
that  the  judgment  of  the  court  below  be  and  the  same  is  hereby  in 
all  things  affirmed,  at  the  costs  of  the  appellant. 

Special  Injury  which  will  Entitle  the  Lot-owner  to  an  Injunction. — In 
Coast  Liue  R.  R.  v.  Cohen,  50  Ga.  451,  it  was  held  that  a  court  of  equity 
will  not  entertain  a  bill  in  the  name  of  one  or  more  private  citizens  to  restrain 
the  obstruction  of  a  public  street,  no  private  injury  or  threatened  injury  be- 
ing alleged  to  such  citizens  or  to  their  property.  In  such  a  case,  the  nuisance 
being  purely  a  public  one,  can  only  be  restrained  by  the  public  on  informa- 
tion, filed  by  a  public  officer,  to  wit,  by  the  solicitor-general  for  the  circuit. 
It  is  not  sufficient  that  one  of  the  parties  is  a  lot- owner  on  the  street,  no 
specific  injury  to  the  property  being  alleged,  but  only  a  general  allegation 
that  damage  will  result  to  said  lot. 

In  Dunning  v.  Aurora,  40  III.  481,  the  court  held  that  ordinarily  equity 
will  not  entertain  jurisdiction  of  a  bill  where  one  citizen  claims  that  another 
has  erected  buildings  in  the  public  streets,  and  seeks  their  abatement  as  a 
nuisance.  To  justify  the  interposition  of  equity  in  such  cases,  it  should  ap- 
pear that  the  remedy  at  law  is  for  some  reason  insufficient.  Higbee  v.  Rail- 
road Co.,  20  N.  J.  Eq.  435;  Railroad  Co.  v.  Prudden,  20  N.  J.  Eq.  530. 
Compare  Bechtel  v.  Carslake,  3  Stockt.  Ch.  500. 

In  White  v.  Flannigan,  1  Md.  525,  however,  the  court  sustained  the 
equity  jurisdiction,  because  it  had  regard  to  the  nature  and  uses  of  a 
street  in  a  populous  place,  and  considered  any  obstruction  which  denied  the 
exercise  of  the  right  to  use  it  as  working  irreparable  mischief  to  the  street  as 
a  street.  But  the  remedy  by  injunction  would  only  be  allowable  where  the 
plaintiff  had  set  forth  the  facts  showing  the  special  injury,  the  situation  of 
his  property,  etc.  Roman  v.  Strauss,  10  Md.  89;  Amelung  v.  Seekamp, 
9  Gill  &  J.  (Md.)  468;  People  v.  Vanderbilt,  26  N.  Y.  287;  s.  c,  28  N.  Y. 
396;  Davis  p.  Mayor,  4  Kern.  (N.  Y.)  506;   Milhau  v.  Sharp,  27  N.  Y.  611. 
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See  generally  Dillon  on  Munic.  Corp.,  §661-,  El  well  v.  Greenwood,  26 
Iowa,  377;  Mayor  v.  Franklin,  12  Ga.  239;  People  v.  Vanderbilt,  26  N.  Y. 
287;  Milhau  v.  Sharp.  27  N.  Y.  611;  Cooper  v.  Aiden,  Harring.  Cb.  (Mich.) 
73;  Bechtel  «.  Carslake,  3  Stock t.  Ch.  500;  Parsons  v.  Trustees,  44  Ga.  529; 
Henchman  «.  Railroad  Co.,  17  N.  J.  Eq.  75. 

But  aee  Duffey  v.  Tilton,  14  La.  Ann.  283. 


Quillinan  et  al. 

V. 


Cjlkada  Southern  Ry.  Co.  and  the  Municipal  Corporation  of 

the  Town  of  Niagara  Falls. 

(6  Ontario  Reports,  Common  Pleas  Div.,  567.) 

The  plaintiff  in  his  statement  of  claim  claimed  damages  from  the  defend- 
ants for  "  unlawfully,  negligently  and  wrongfully,"  depressing  certain  streets 
in  a  town,  and  thereby  making  it  inconvenient  and  almost  impossible  for 
persons  to  approach  the  plaintiff's  store  for  business;  also  for,  in  like  man- 
ner, blocking  them  up,  and  rendering  them  almost  impassable  in  the  neigh- 
borhood of  the  plaintiff's  store,  and  thereby  *4  negligently,  unlawfully,  and 
wrongfully,"  preventing  customers  or  others  coming  thereto,  and  almost 
entirely  destroying  the  plaintiff's  business.  The  statement  further  claimed 
that  if  the  depressing  and  blocking  up  should  be  found  to  be  lawful,  a  man- 
damus should  be  granted  requiring  the  defendants  to  proceed  to  arbitrate  to 
ascertain  the  compensation  payable  to  plaintiff;  or  that  it  be  referred  to  the 
proper  officer  to  ascertain  and  state  such  compensation. 

Held,  on  demurrer,  that  the  statement  of  claim  was  sufficient;  for  it  al- 
leged that  the  work  was  negligently  done,  and  this  gave  a  cause  of  action, 
even  though  the  work  itself  might  be  lawful. 

Quare%  whether  a  mandamus  would  be  granted ;  for  if  the  plaintiff  was 
entitled  to  compensation  the  proper  remedy  would  apparently  be  by  refer- 
ence to  the  proper  officer,  as  asked  by  way  of  alternative  relief,  also  whether 
it  is  necessary  to  allege  that  defendant's  railway  touches  or  takes  a  portion 
of  plaintiff's  land;  and  whether  also,  under  the  Railway  Acts,  defendants 
are  liable  to  make  compensation  except  for  lands  taken.  As  to  the  latter 
points,  as  the  judgment  could  not  be  reviewed  until  after  the  trial,  they 
were  enlarged  before  the  Judge  thereat. 

The  statement  of  claim  alleged  that  the  plaintiff  owned  a  parcel 
of  land  on  the  north-east  corner  of  Clifton  Avenue  and  Park  Street 
in  the  town  of  Niagara  Falls,  whereon  was  situated  a  dwelling- 
house  and  store,  in  which  the  plaintiffs  lived  and  carried  on  a  very 
successful  business.  Clifton  Avenue  being  one  of  the  principal 
highways  by  which  farmers  and  other  customers  enter  the  town, 
the  store  being  well  situated  for  business  purposes.  The  railway 
company,  a  company  duly  incorporated,  etc.,  and  carrying  on  busi- 
ness as  a  railway  company,  was  constructing  a  branch  railway  pass- 
ing through  the  town,  and  built  bridges  on  Clifton  Avenue  and 
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Park  Street ;  and  their  co-defendants  unlawfully  and  wrongfully 
permitted  the  said  railway  company  to  depress  the  said  streets, 
and  the  railway  company  unlawfully,  negligently,  and  wrongfully 
depressed  the  same,  and  made  it  inconvenient  and  almost  impossible 
for  persons  to  approach  the  plaintiff's  store  for  business  purposes; 
and  the  plaintiffs  were  thereby  greatly  injured.  The  said  company 
also  for  many  months  negligently,  unlawfully,  and  wrongfully 
blocked  up  and  rendered  almost  impassable  Clifton  Avenue  and 
Park  Street  iu  the  neighborhood  of  the  plaintiffs'  store,  and  thereby 
negligently,  unlawfully,  and  wrongfully  prevented  customers  or 
other  persons  coming  to  the  plaintiffs'  store,  and  almost  entirely 
destroyed  the  plaintiffs'  business.  The  plaintiffs'  property  has  bqen 
permanently  depreciated  in  value  by  the  said  unlawful,  negligent, 
and  wrongful  acts  of  the  defendants,  and  they  have  been  greatly 
damaged  by  the  loss  of  business  occasioned  thereby  as  aforesaid. 
The  plaintiffs  have  frequently  applied  to  the  defendants  for  com- 
pensation for  the  injury  and  damages  sustained  by  them  as  afore- 
said, but  they  refuse  to  compensate  the  plaintiffs  therefor. 

The  statement  of  claim  further  alleged  that  in  case  it  should  be 
held  that  the  depression  by  the  defendants  of  Clifton  Avenue  and 
Park  Street,  and  the  blocking  of  the  same  as  aforesaid,  were  lawful 
acts  on  the  part  of  the  railway  company,  and  authorized  by  their 
statutory  powers  in  that  behalf,  the  plaintiffs,  as  alternative  relief, 
claim  a  mandamus  ordering  the  said  company  to  proceed  by  arbi- 
tration in  the  manner  provided  by  the  statutes  in  that  behalf,  to 
ascertain  the  compensation  properly  payable  to  the  plaintiffs  for 
the  injury  and  damage  snstained  by  tnem  through  the  exercise  by 
said  company  of  their  said  powers ;  and  the  plaintiffs  will  submit 
on  their  part  to  such  arbitration  proceedings,  and  will  do  all  things 
required  to  be  done  by  them  in  that  behalf.  The  plaintiffs  allege 
that  the  U6ual  and  convenient  access  to  and  from  their  said  property 
from  and  to  Clifton  Avenue  and  Park  Street  has  been  permanently 
interfered  with,  and  rendered  more  difficult  and  inconvenient,  and 
the  value  of  such  property  has  been  lessened  by  the  depression  of 
Clifton  Avenue  and  Park  Street,  and  by  the  exercise  of  the  said 
railway  company  of  their  said  powers,  and  the  plaintiffs  have  been 
greatly  damaged  by  reason  thereof.  The  plaintiffs  claim  $5000 
damages. 

The  defendants,  the  railway  company,  demurred  to  the  state- 
ment of  claim,  on  the  grounds : 

1.  The  cause  of  action  rests  on  the  allegation  that  the  defend- 
ants unlawfully  and  wrongfully  did  the  acts  complained  of,  but,  it 
being  admitted  in  the  plaintiffs'  statement  of  claim  that  the  de- 
fendant company  was  duly  incorporated  as  a  railway  company,  and 
that  the  defendant  municipality  gave  them  permission  to  occupy 
the  streets,  and  as  a  matter  of  law  the  railway  company  having 
power  to  cross  highways,  and  the  general  jurisdiction  over  the  same 
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being  m  the  defendant  municipality,  it  will  be  presumed  that  the 
defendants  were  entering  lawfully,  unless  the  plaintiffs  allege,  as  a 
matter  of  fact,  in  what  particulars  the  acts  of  the  defendants  were 
illegal  and  unlawf  uL 

9i  As  to  a  mandamus,  it  is  not  alleged  that  a  demand  has  been 
made  on  the  defendants  to  arbitrate,  which  demand  would  be  ne- 
cessary to  entitle  the  plaintiffs  to  a  mandamus  as  asked  for. 

3.  Further  that  the  plaintiffs  do  not  allege  that  any  of  their  land 
has  been  touched  or  taken  by  the  defendants,  the  company. 

4.  And  that  the  railway  company  is  not  bound,  under  the  stat- 
utes relating  thereto,  to  make  compensation  to  land-owners,  except 
where  land  is  actually  taken  from  them. 

Eingsmill  supported  the  demurrer. 
Lash,  Q.  C,  contra. 

Boss,  J. — This  is  a  demurrer  by  the  defendants  to  the  plaintiffs1 
statement  of  claim. 

The  plaintiffs  claim  damages  from  the  defendant  company  for 
"unlawfully,  negligently,  and  wrongfully"  depressing  Clifton 
Avenue  and  Park  Street,  and  thereby  making  it  inconvenient  and 
almost  impossible  for  persons  to  approach  the  plaintiffs'  store  for 
business.  Also,  for  "negligently,  unlawfully,  and  wrongfully" 
blocking  up  and  rendering  almost  impassable  the  same  streets  in 
the  neighborhood  of  the  plaintiffs'  store,  and  "  thereby  negligently, 
unlawfully,  and  wrongfully  preventing  customers  or  other  persons 
coming  to  the  plaintiffs'  store,  and  almost  destroying  the  plaintiffs' 
business." 

The  claim  also  is  that,  if  the  depression  and  blocking  up  be  found 
to  be  lawful,  the  defendants  may  be  ordered  by  mandamus  to  pro- 
ceed to  arbitrate  to  ascertain  the  compensation  properly  payable  to 
the  plaintiffs,  or  that  it  be  referred  to  the  proper  officer  of  the 
court  to  ascertain  and  state  such  compensation. 

The  demurrer  of  the  defendants  is  (1)  that  the  plaintiffs  should 
allege  in  what  particulars  the  defendants'  acts  were  "  illegal  and 
unlawful." 

2.  That  to  entitle  the  plaintiffs  to  a  mandamus  a  demand  and 
refusal  should  be  alleged. 

3.  That  the  plaintiffs  should  allege  that  the  defendants'  railway 
touches  or  takes  a  portion  of  the  plaintiffs'  laud. 

4.  That  under  the  Railway  Act  the  defendants  are  not  liable  to 
make  compensation  except  for  lands  taken. 

It  seems  to  me  that  the  first  ground  of  demurrer  fails.  The 
pleader  in  drawing  the  demurrer  either  intentionally  or  inadvert- 
ently makes  no  reference  to  the  word  u  negligently *'  in  the  claim. 
Even  lawful  work  negligently  done  causing  damage  gives  rise  to  an 
action.  The  statement  of  claim  is  apparently  drawn  with  reference 
to  Brine  v.  Great  Western  Ey.  Co.,  31  L.  J.  N.  S.  Q.  B.,  p.  101 1 
20  A.  &  E.  R.  Cas,— 3 
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and  is,  in  my  opinion,  in  that  respect  sufficient.  If  the  defendant* 
required  better  particulars  to  enable  them  to  prepare  their  defence 
they  should  have  applied  in  Chambers  in  .the  usual  way,,  and  not 
have  demurred.  See  also,  as  to  negligence  in  the  doing  of  an 
otherwise  lawful  act:  Thompson  on  Negligence,  p.  569.  The  de- 
fendants cannot  rely  on  statutory  rights  and  powers  where  the  al- 
legation is  negligent  construction. 

As  to  the  second  ground,  I  hardly  think  the  plaintiffs  are  entitled 
to  a  mandamus,  even  if  entitled  to  compensation.  To  obtain  a 
mandamus  it  is  apparently  clear  a  demand  and  refusal  must  be 
shown .  High's  Extraordinary  Legal  Remedies,  sec.  13.  The 
remedy  would  be  by  a  reference  to  the  proper  officer  of  the  court, 
as  asked  for  by  way  of  alternative  relief.  To  this  the  plaintiffs 
would  probably  be  entitled,  if  they  made  out  a  case  at  the  trial  for 
compensation.  See  Scanlon  v.  London  &  Port  Stanley  Ry.  Co., 
23  Gt.  559,  especially  p.  565 ;  Malloch  v.  Grand  Trunk  Ry.  Co., 
6  Gr.  348. 

"  Since  the  object  of  a  mandamus  is  not  to  supersede  legal  reme- 
dies, but  rather  to  supply  the  want  of  them,  two  prerequisites 
must  exist  to  warrant  the  court  in  granting  this  extraordinary 
remedy :  first,  it  mu6t  appear  that  the  relator  has  a  clear  legal  right 
to  the  performance  of  a  particular  act  or  duty  at  the  hands  of  the 
respondent;  and,  second,  that  the  law  affords  no  other  adequate 
or  specific  remedy  to  secure  the  enforcement  of  the  right  and  the 
performance  of  the  duty  which  it  is  sought  to  coerce."  High's 
Extraordinary  Legal  Remedies,  p.  13,  sec.  10. 

This  is,  however,  not  the  material  question  sought  to  be  raised 
by  the  demurrer. 

The  remaining  grounds  raise  the  important  questions  relied  upon 
by  the  defendants. 

As  my  opinion  cannot  be  reviewed  until  after  the  sittings  of 
the  court  for  trials ;  and  as,  in  my  opinion,  the  defendants  fail  on 
their  first  ground  of  demurrer  the  case  must  go  down  for  trial.  I 
think  it  will  be  better  for  all  parties  that  I  should  enlarge  the 
hearing  of  the  second,  third,  and  fourth  grounds  of  demurrer,  to 
the  trial.  I  do  this  the  more  readily,  as  I  understand  the  same 
question  has  been  argued  before  Wilson,  C.  J.,  in  West  v.  Corpora- 
tion of  Parkdale,*  now  standing  for  judgment.  It  may  be  at 
the  trial  the  guestions  may  disappear  when  the  facts  are  fully  dis- 
closed in  eviaence. 

The  question  is  an  interesting  one,  and,  if  fairly  raised  on  the 
facts,  is  entitled  to  receive  the  mo6t  careful  consideration.  If  it 
comes  up  for  further  discussion  and  decision,  I  will  be  able  to 
consider  it  with  the  assistance,  not  only  of  the  opinion  of  the  learned 
Judge  at  the  trial,  but  also  of  the  other  members  of  this  court. 

*  Judgment  has  since  been  delivered,  but  the  case  is  not  yet  reported. 


J 


STREETS — DAMAGES  FOB  OBSTRUCTIONS.  36 

The  leading  case  cited  on  the  argument  as  to  this  was  Caledonian 
Ky.  Co.  v.  Walker's  Trustees.,  7  App.  Cas.  259,  especially  276. 
See  also  Hammersmith  Ry.  Co.  v.  Brand,  L.  It.  4  H.  L.  i71,  at 
p.  213 ;  Hardcastle  on  Statutory  Law,  p.  84-5. 

If  the  plaintiffs  succeed  at  the  trial  they  should  have  the  general 
costs  of  tlie  demurrer.  If  they  fail  there  should  be  no  costs  of  the 
demurrer  to  either  party. 

Judgment  accordingly. 

Obstruction  of  Access  to  Property. — When  Damages  have  been  Allowed. — 
Where  the  custom  of  a  valuable  mill  property  was  materially  injured  by 
the  construction  of  a  railroad  in  such  a  manner  as  to  place  the  road  approach- 
ing the  mill  between  a  railroad  embankment  and  the  high  bank  of  a  river. 
West  Pennsylvania  R.  R.  v.  Hill,  56  Pa.  St.  460.  Where  the  stability  of  a 
house  was  endangered  by  the  building  of  a  county  road.  Williams  v. 
Natural  Bridge  Plank  Road,  21  Mo.  580;  Baltimore,  etc.,  R.  R.  v.  Reaney,  42 
Md.  117.  Where  access  was  made  inconvenient  by  reason  of  a  high  embank- 
ment for  a  bridge  approach.  Parker  t>.  Boston  R.  R.,  3  Cush.  (Mass.)  107; 
Bradley  v.  N.  Y.  R.  R.,  21  Conn.  294.  Where  deep  cuts  or  embankments 
are  made.  South  Carolina  R.  R.  v.  Steiner,  44  Ga.  546;  Street  Railway  c. 
Cumminsville,  14  Ohio  St.  524;  Pittsburgh  R.  R.  v.  Rose,  74  Pa.  St.  362. 
But  see  Henry  v.  Pittsburgh  Bridge,  8  W.  &  S.  (Pa.)  85;  Moore  v.  Great 
South.  R.  R.,  10  Ir.  Rep.  C.  L.  46;  Tuohey  v.  Great  Southern  R.  R.,  10  Ir. 
Rep.  C.  L.  98.  Where  the  railroad  materially  hinders  the  ordinary  use  of 
the  street,  and  property  is  thereby  materially  depreciated  in  value.  Eliza- 
bethtown  R.  R.  v.  Combs,  10  Bush.  (Ky.)  382.  Where  a  street  was  narrowed 
and  approach  to  a  house  interfered  with.  Beckett  v.  Midland  Ry.  Co., 
L.  R.  3  C.  P.  82.  In  Illinois,  under  the  constitution  of  1872,  any  injury  to 
an  abutting  owner  is  construed  to  be  a  proper  subject  of  compensation. 
Indianapolis  R.  R.  t>.  Hentley,  67  111.  439.  Where  a  constitution  only  requires 
compensation  for  land  taken,  damages  cannot  be  had  for  the  injury  result- 
ing from  trestle-work  erected  as  the  approach  to  a  bridge.  Chicago,  etc.,  R. 
R.  e.  McGinnis,  79  111.  269.  Diminution  of  light  in  a  building  is  also  to  be 
considered.  Eagle  v.  Charing  Cross  R.  R.,  36  L.  J.  (C.  P.)  297;  Beckett  v. 
Midland  Ry.  Co.,  L.  R.  8  C.  P.  82. 

When  Damages  have  been  Refused. — Damages  have  been  refused  under 
the  following  circumstances:  Where  the  grade  was  raised  four  or  five  feet, 
but  ingress  and  egress  was  possible.  Newport  Bridge  «.  Foote,  9  Bush. 
(Ky.)  264.  Where  damages  were  claimed  for  the  inconvenience  of  having  a 
street  close  to  the  door  of  a  house.  Jamison  v.  Springfield,  53  Mo.  224; 
Markham  v.  Mayor,  23  Ga.  402.  Where  depreciation  was  anticipated  from 
the  inconvenience  and  danger  of  crossing  the  track  to  reach  a  house.  Boston 
R.  R.  v.  Old  Colony  R.  R.,  12  Cush.  (Mass.)  605;  Killinger  v.  Forty-second 
Street  R.  R.,  50  N.  Y.  206;  Glover  v.  North  Staffordshire  Ry.  Co.,  16  Q. 
B.  612.     But  see  Caledonia  Ry.  v.  Ogilvy,  2  Macq.  H.  L.  Cas.  269. 

General  Authorities.— See  generally  upon  the  subject,  Lexington  R.  R. 
f>.  Applegate,  8  Dana  (Ky.),  289 ;  Elizabethtown  R.  R.  v.  Combs,  10  Bush. 
<Ky.)  382;  Cox  u.  Louisville,  etc.,  R.  R.,  48  Ind.  178;  Lackland  v.  North 
Missouri  R.  R.,  31  Mo.  180;  Crawford  v.  Delaware,  7  Ohio  St.  459;  Bing- 
ham v.  Doane,  9  Ohio,  165;  Street  Railways.  Cumminsville,  14  Ohio  St. 
524;  Anderson  v.  Turbeville,  6  Codie  (Tenn.),  150;  Winterbottom  r.  Enrl 
of  Derby.  36  L.  J.  (Exch.)  194;  Regina  v.  Metropolitan  Board.  L.  R.  4  Q. 
B.  358;  "Macey  t>.  Metropolitan  Board  of  Works,  33  L.  J.  (Ch.)  377;  Grand 
Rapids,  etc.,  R.  R.  v.  Heisel,  38  Mich.  62. 
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SeABS 

V. 

Mabshalltown  Street  Ry.  Co. 

(Advance  Case,  Iowa,    April  21,  1885.) 

Section  464  of  the  Iowa  Code  does  not  apply  to  a  street  railway,  and  the- 
tracks  therefor  may  be  laid  down  in  the  streets  of  a  city,  under  authority  of 
a  city  ordinance,  before  the  damages  to  the  abutting  owners  is  ascertained 
and  compensated. 

Appeal  from  Marshall  circuit  court. 

The  city  of  Marshalltown,  by  ordinance,  granted  to  the  defend- 
ant, the  right  to  construct  and  operate  a  "  horse  railway  upon  and 
along"  certain  streets  in  said  city.  Under  this  grant  the  defendant 
was  about  to  construct,  without  changing  the  established  grade, 
such  a  railway  along  a  6treet  which  ran  in  front  of  certain  real 
estate  owned  by  the  plaintiflE  and  occupied  as  his  homestead.  The 
plaintiff  commenced  this  action  in  equity  to  restrain  the  construc- 
tion of  the  railway  on  the  ground  that  the  plaintiff's  damages  as  an 
abutting  left-owner  had  not  been  ascertained  and  paid  as  provided  by 
law.  A  temporary  injunction  was  granted,  which  the  defendant, 
on  the  answer  and  certain  affidavits,  moved  to  dissolve,  which  was 
overruled,  and  the  defendant  appeals. 

Parker  &  Childs  for  appellant. 

Binford  &  Snelling  for  appellee. 

Seever8,  J. — It  is  provided  by  statute  that  cities  "shall  al60  have 
the  power  to  authorize  or  forbid  the  location  and  laying  down  of 
tracks  for  railways  and  street  railways  on  all  streets,  alleys,  and 
public  places;  but  no  railway  track  can  thus  be  located  and  laid 
down  until  after  the  injury  to  property  abutting  upon  the  street,, 
alley,  or  public  places  upon  which  such  railway  track  is  proposed 
to  be  located  ana  laid  down  has  been  ascertained  and  compensated  " 
as  provided  by  law.  Code,  §  464.  The  grant  of  power  is  ample, 
and  the  city,  under  the  statute,  was  fully  authorized  to  do  what  it 
did.  But  the  grant  is  limited  or  qualified  ;  and  in  the  case  at  bar- 
die grant  of  the  right  to  construct  the  railway  cannot  be  exercised 
if  the  limitation  or  qualification  of  the  right  applies  to  6treet  rail- 
ways operated  by  horse-power.  The  fee  of  the  street  is  in  the  city, 
and  it  is  perhaps  unnecessary  to  determine  whether,  in  the  absence 
of  legislation,  the  construction  and  operation  of  such  a  railway- 
creates  an  additional  servitude  on  the  highway,  for  which  the  abut- 
ting owner  is  entitled  to  damages,  for  the  reason  that  if,  under  the 
statute,  the  plaintiff  is  entitled  to  damages,  that  ends  the  inquiry, 
and  such  inquiry  is  also  ended  if,  under  thfc  statute,  power  has  been 
granted  the  city  to  authorize  the  construction  of  the  railway  with- 
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out  compensating  the  abutting  owner.  When  the  fee  of  the  street 
is  in  the  city  for  the  use  and  benefit  of  the  public,  the  general 
assembly  has  the  control  thereof,  and  may  prescribe  the  terms  and 
conditions  under  whLch  the  public  may  use  such  streets.  Milburn 
v.  Cedar  Rapids,  12  Iowa,  246 ;  City  of  Clinton  v.  Cedar  Rapids  & 
M.  R.  Co.,  24  Iowa,  455 ;  Stanley  v.  City  of  Davenport,  54  Iowa, 
463. 

In  the  grant  of  power,  both  "  railways"  and  "  street  railways"  are 
mentioned.  There  is,  then,  a  statutory  implication  that  they  are 
not  the  same,  but  that  there  is  a  material  difference  between  the 
two ;  and  that  a  grant  of  the  power  to  authorize  one  would  not 
necessarily  include  the  other.  The  limitation  or  qualification  of 
such  power,  it  will  be  observed,  is  thus  expressed  in  the' statute: 
"  But  no  railway  track  can  thus  be  located  and  laid  down"  until  the 
•damages  to  the  abutting  owner  is  ascertained  and  compensated.  As 
thus  used  in  the  statute,  does  "  railway  track  "  mean  or  include 
""street  railway  track,"  operated  by  horse-power ?  We  think  not. 
Railway  track,  as  generally  understood,  means  only  a  track  on 
which  steam  is  used  as  the  motive  power,  and  it  will  be  presumed 
the  general  assembly  used  such  words  in  that  sense,  unless  the  con- 
text or  subject-matter  contemplated  by  the  statute  require  a  differ- 
ent meaning  than  that  in  ordinary  use  should  be  adopted.  So  far 
from  this  being  so,  the  construction  we  have  adopted  is  aided  by 
the  context  or  grant  of  power.  If  it  was  essential  to  mention  botn 
iinds  of  railways  in  the  grant  of  power,  because  there  was  a  material 
difference  between  the  two,  it  was  equally  essential  both  should  be 
mentioned  in  the  limitation  to  such  power,  if  it  was  intended  to 
apply  to  or  include  both. 

We  therefore  are  of  the  opinion  that  the  injunction  was  improvi- 
dently  granted,  and  should  have  been  dissolved  on  the  motion 
iiled  bv  the  defendant. 

Reversed. 

Prepayment  as  a  Requisite  to  Condemnation  where  there  is  no  Statutory 
Provision. — As  is  well  known,  the  constitutions  of  many  of  the  States  require 
that  the  damages  assessed  shall  be  prepaid  or  secured  before  property  can  be 
taken  by  right  of  eminent  domain.  Full  collections  of  authorities  upon  this 
matter  may  be  found  in  notes  to  Moody  v.  Jacksonville,  etc.,  R.  R.  Co.,  14 
Am.  &  Eng.  R.  R.  Cas.  53;  State  v.  Jacksonville,  T.  &  E.  W.  R.  R.,  17  Am. 
&  Eng.  R.  R.  Cas.  15. 

It  will  be  found  by  looking  into  the  authorities  that  some  cases  go  to  the 
length  of  holding  that,  regardless  of  what  the  constitutional  provision  may 
be,  and  in  the  absence  of  a  special  statute  requiring  it,  prepayment  is  a  pre- 
requisite to  actual  construction.  Cook  v.  South  Park  Commissioners,  61  111. 
115;  People  v.  McRoberts,  62  III.  38;  Blood  good  v.  Mohawk,  etc.,  R.  R.,  18 
Wend.  9;  Blodgettt.  Utica  &  B.  R.  R.,  64  Barb.  580;  Walther  v.  Warner,  25 
Ho.  277;  San  Francisco,  etc.,  R.  R.  v.  Mahoney,  29  Cal.  112;  Shepardson  v. 
Milwaukee  &  B.  R.  R.,  6  Wis.  605;  Powers  v.  Bears,  12  Wis.  213;  State  v. 
Graves,  19  Md.  351;  Dronberger  v.  Reed,  11  Ind.  420;  Lowerre  e.  Newark, 
38  N.  J.  151. 

But  see  Calking  e.  Baldwin,  4  Wend.  (N.  Y.)  662. 
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District  of  Columbia  Commissioners 

v. 
Baltimore  and  Potomac  R.  R.  Co. 

(114  United  States  Eeports,  453.) 

The  right  to  use  the  streets  of  Washington  for  any  other  than  the  ordinary 
use  of  streets  must  proceed  from  Congress. 

In  the  absence  of  express  authorization  by  Act  of  Congress,  the  Baltimore 
&  Potomac  R.  R.  Co.  has  no  power  to  lay  its  railroad  track  in  or  across  the 
streets  of  the  City  of  Washington. 

The  several  acts  of  Congress  relating  to  that  company  give  it  no  authority 
to  leave  Maryland  Avenue  on  its  way  from  Ninth  Street  to  the  Long 
Bridge. 

The  acts  of  incorporation  of  the  Baltimore  &  Potomac  R.  R.  Co.  by  the 
State  of  Maryland  confer  no  power  upon  it  to  use  the  streets  of  a  city,  as  an 
incident  of  its  right  to  run  to  or  from  such  city. 

Ch.  18,  Rev.  Stat.  Diet.  Columbia,  General  Incorporation,  Class  7,  con- 
cerning corporations,  confers  no  power  upon  a  railroad  company  to  use 
the  streets  of  Washington  without  obtaining  the  previous  assent  of 
Congress. 

The  appellants  in  this  court,  as  plaintiffs  in  the  court  below, 
filed  their  oill  in  equity  to  restrain  the  appellee  from  laying  tracks 
for  its  railroad  in  certain  streets  of  the  City  of  Washington. 
Judgment  being  rendered  against  them,  they  appealed  to  this 
court.  The  facts  which  make  the  case  are  stated  in  the  opinion  of 
the  court. 

Albert  G.  Riddle  for  appellants. 

Enoch  Totten  for  appellee. 

Miller,  J. — This  is  an  appeal  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  railroad  company  has  constructed  its  road  from  Baltimore 
through  the  District  of  Columbia  and  through  the  city  of  Washing- 
ton to  the  Potomac  River  at  Long  Bridge,  on  which  it  crosses  that 
river  to  the  Virginia  side.  It  has  done  this  by  virtue  of  several 
acts  of  Congress  granting  the  necessary  authority  to  do  so.  At  the 
Washington  end  of  the  bridge  it  has  purchased  and  now  owns  one 
of  the  squares  of  the  city  and  part  of  another,  numbered,  in  the 
division  of  the  city  into  street,  squares,  and  lots,  squares  233  and 
267.  These  squares  are  divided  by  Fourteenth  Street,  running  north 
and  south,  and  square  267,  on  its  south  side,  abuts  on  Maryland 
Avenue,  one  of  the  streets  of  the  city.  At  the  junction  of  Mary- 
land Avenue,  whose  course  is  nearly  east  and  west,  and  Fourteenth 
Street,  there  is  a  considerable  space  of  ground  made  by  Water 
Street,  which  follows  the  bank  of  the  river,  and  the  other  two 
streets,  which  is  a  public  highway  made  by  the  union  of  all  three 
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streets  at  that  point.  The  map  or  diagram  below,  copied  from 
the  record,  is  necessary  to  a  clear  understanding  of  the  contro- 
versy. 

The  railroad  company  alleges  that  its  increased  traffic  requires 
in  the  city  of  Washington  additional  accommodations  for  receiving, 
storing  and  transferring  freight,  and  that  it  has  purchased  the  two 
squares  mentioned  for  that  reason,  and  that  it  intends  to  build  a 
freight  depot  on  square  233,  as  being  at  once  convenient  for  the 
company  and  more  out  of  the  way  of  the  travel,  current  business, 
and  residences  of  the  citizens  than  any  point  within  reasonable  dis- 
tance of  the  line  of  the  road.  As  their  road  is  at  present  located 
lawfully  on  Maryland  Avenue,  along  wliich  it  touches  the  city  end 
of  the  bridge,  this  allegation  is  probably  true. 

Id  order,  however,  to  reach  square  233  with  its  trains,  they  must 
depart  from  Maryland  Avenue  and  cross  square  267  and  Four- 
teenth Street,  which  lies  between  the  two  squares,  or  they  must 
make  a  curve  from  the  avenue  around  the  south  end  of  square  267, 
and  reach  square  233  by  the  use  of  the  public  highway  made  by 
the  junction  of  Maryland  Avenue,  Water  Street,  and  Fourteenth 
Street,  and,  in  so  doing,  depart  from  Maryland  Avenue.  The  com- 
pany gave  notice,  as  required  by  law,  to  appellants,  who,  as  Com- 
missioners of  the  District  of  Columbia,  are  charged  with  the  care 
and  protection  of  the  streets  and  other  highways  of  the  city,  that 
it  intended  to  construct  a  lateral  track,  which,  leaving  its  main 
track  on  Maryland  Avenue  at  a  point  near  its  intersection  with 
Thirteenth  Street,  should  cross  square  267  from  its  east  to  its  west 
side,  and  then  crossing  Fourteenth  Street,  would  reach  its  pro- 
jected depot  on  square  233.  The  commissioners  refused  consent 
to  this,  and  fearing  it  would  be  attempted  without  such  consent, 
they  guarded  the  way  across  the  street  by  police  force  for  some 
time. 

In  this  condition  of  affairs  the  railroad  company  filed  its  bill  in 
chancery  in  the  Supreme  Court  of  the  District  oi  Columbia,  pray- 
ing an  injunction  against  the  commissioners  to  prevent  them  from 
interfering  with  the  exercise  of  the  right  which  the  company 
claimed  of  laying  its  track  across  Fourteenth  Street,  and  that  court 
granted  the  injunction  as  prayed. 

The  appeal  of  the  commissioners  from  this  decree  brings  the 
matter  in  issue  before  usforTeview.  Neither  the  pleadings  in  the 
case,  nor  the  relief  sought  by  the  bill,  nor  the  decree  of  the  court, 
bring  into  question  the  right  of  the  company  to  purchase  squares 
233  and  267,  nor  the  right  to  erect  on  eitlier  of  these  a  warehouse 
for  the  storage  of  freight.  Nor  does  the  question  arise  of  their 
right  to  locate  at  that  place  such  a  depot  as  their  business  requires, 
nor  to  use  it  as  such  if  they  have  the  right  of  access  to  it  by  using 
the  streets  and  highways  of  the  city  for  that  purpose.  This  court 
does  not,  therefore,  consider  those  questions,  because  the  only  point 
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raised  by  the  record  fa  die  right  of  the  company  to  lay  in  or  acroM 
the  streets  of  the  city  their  railroad  track,  and  use  it  as  a  means  of 
transit  for  its  locomotives  and  cars,  without  any  express  authoriza- 
tion by  act  of  Congress,  or  the  consent  of  any  authority  represent- 
in  ff  the  city  of  Washington  or  the  District  of  Columbia, 

The  assertion  of  the  existence  of  such  a  right  is,  to  say  the  least, 
somewhat  novel.  It  is  not  known  to  any  member  of  this  court 
that  any  railroad  company,  whether  its  cars  are  propelled  by  steam 
or  horse-power,  has  ever  claimed  to  use  the  streets  of  an  incorpo- 
rated city  or  anypart  of  them,  without  express  authority  from  some 
legislative  body,  or  the  authorities  of  the  citv  government  It 
would  be  a  strange  grant  of  power  which,  authorizing  a  railroad 
company  to  enter  or  even  pass  through  a  city,  should  leave  to  the 
company  the  selection,  not  only  of  its  route  into  or  through  the 
city,  but  even  the  streets  and  highways  over  which  its  tracks  should 
be  laid,  subject  only  to  its  sense  of  its  own  convenience  and  that  of 
the  people  of  the  city.  Nor  does  the  decision  of  a  court  of  justice, 
that  the  necessities  of  the  company  demand  the  use  of  these  streets, 
and  that  the  locality  of  the  depot  to  which  the  track  leads  is 
selected  with  a  due  regard  to  the  interests  of  the  whole  city,  make 
this  claim  of  power  any  the  less  remarkable.  No  judicial  decision 
is  cited  in  favor  of  such  propositions. 

The  streets  of  "Washington  are  largely  used  by  street  railroad 
companies  whose  tracks  occupy  their  surface.  There  are  some 
"four  or  five  of  these  companies,  and  their  cars  are  propelled  hy 
horse-power  and  not  by  steam.  They  are  not  only  a  great  con- 
venience to  the  citizens,  bnt  they  have  become  alrfrost  a  public 
necessity.  But  it  is  not  believed  that  a  foot  of  all  these  tracks 
over  all  these  streets  exists  otherwise  than  by  virtue  of  an  act  of 
Congress  directing  specifically  and  minutely  where  this  shall  be 
done.  And  no  power  exists  in  one  of  these  corporations  to  lay  a 
track,  however  short,  anywhere  else. 

The  railroad  company  now  asserting  this  right  runs  its  cars  from 
tiie  east  side  of  the  city  to  the  west,  a  distance  of  two  miles  or 
more,  through  a  densely  populated  part  of  the  city,  over  a  track, 
the  location  of  every  foot  of  which  is  prescribed  with  minuteness 
by  acts  of  Congress.  And  its  principal  passenger  depot,  located 
several  hundred  yards  from  the  main  line  of  its  road  through  the 
city,  makes  this  deflection  from  that  line  solely  by  virtue  of  an  ex- 
press act  of  Congress,  passed  to  enable  the  company  to  do  so. 

It  is  with  these  well-known  facts  before  us,  showing  the  care 
with  which  Congress  has  repeatedly  exercised  the  power  of  grant- 
ing, refusing  ana  regulating  the  use  of  the  streets  of  Washington 
for  railroads,  that  we  approach  the  examination  of  the  statute  or 
statutes  which  are  supposed  to  grant  the  enlarged  power  claimed 
by  the  Baltimore  and  Potomac  Co.  in  this  instance. 
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The  first  and  most  important  of  these  is  the  act  of  February  5, 
1867, 14  Stat  387. 

After  reciting  that  it  is  represented  that  the  Baltimore  and 
"Potomac  R.  R.  Co.,  incorporated  by  an  act  of  the  General  As- 
sembly of  Maryland,  passed  May  6,  1853,  is  desirons  to  construct 
a  lateral  branch  from  its  road  to  the  District  of  Columbia,  it  is  en- 
acted that  "said  company  shall  be,  and  they  are  hereby,  authorized 
to  extend  into  and  within  the  District  of  Columbia,  a  lateral  rail- 
road, such  as  the  said  company  shall  construct  or  cause  to  be  con- 
structed, in  a  direction  toward  the  said  District,  in  connection  with 
the  railroad  which  they  are  about  to  locate  and  construct  from  the 
City  of  Baltimore  to  the  Potomac  River,  in  pursuance  of  their  said 
act  of  incorporation  ;  and  the  said  Baltimore  and  Potomac  R.  R. 
Co.  are  hereby  authorized  to  exercise  the  same  powers,  rights  and 
privileges,  and  shall  be  subject  to  the  same  restrictions  in  the  ex- 
tension and  construction  of  the  said  lateral  railroad  into  and  within 
the  said  District  as  they  may  exercise  or  are  subject  to,  under  and 
by  intent  of  their  said  charter  or  act  of  incorporation,  in  the  exten- 
sion and  construction  of  any  railroad  within  the  State  of  Maryland  ; 
and  shall  be  entitled  to  the  same  rights,  compensation,  benefits,  and 
immunities,  in  the  use  of  the  said  road,  and  in  regard  thereto,  as 
are  provided  in  their  said  charter,  except  the  right  to  construct  any 
lateral  road  or  roads  within  the  said  District  from  the  said  lateral 
branch  or  road  hereby  authorized,  it  being  expressly  understood 
that  the  said  Baltimore  and  Potomac  R.  R.  Co.  shall  have  power 
only  to  construct  from  the  said  Baltimore  and  Potomac  R.  R.  one 
lateral  road  within  the  said  District  to  some  point  or  terminus  within 
the  city  and  county  of  Washington,  to  be  determined  in  the  man- 
ner hereinafter  mentioned." 

Section  3  of  this  act,  after  describing  the  care  with  which  the 
company  shall  construct  the  road  across  any  street  or  other  way, 
adds :  "  but  the  said  company,  in  passing  into  the  District  aforesaid, 
and  constructing  the  said  road  within  the  same,  shall  enter  the  city 
of  Washington  at  such  place,  and  shall  pass  along  such  public  street 
or  alley  to  such  point  or  terminus  within  the  said  city,  as  may  be 
allowed  by  Congress,  upon  presentation  of  survey  and  map  of  pro- 
posed location  of  said  road  ;  Provided  that  the  level  of  said  loca- 
tion within  the  said  city  shall  conform  to  the  present  graduation  of 
the  streets,  unless  Congress  shall  authorize  a  different  level." 

This  provision  of  the  original  act,  under  which  the  Baltimore 
and  Potomac  R.  R.  enters  this  city,  has  never  been  repealed  or 
modified,  as  far  as  we  are  aware,  and  it  fully  asserts  the  purpose  of 
Congress  to  retain  in  its  own  hands  the  right  to  the  use  of  the  streets 
of  the  city  in  regard  to  this  company  and  its  road,  as  it  has  in  re- 
gard to  all  others. 

By  another  act,  passed  March  18,  1869, 16  Stat.  1,  entitled  as 
supplementary  to  the  one  above  cited,  it  was  declared  "  that  said 
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company  may  enter  the  city  of  Washington  with  their  6aid  rail- 
road, and  construct  the  same  within  the  limits  of  said  city  on  and 
by  whichever  one  of  the  two  routes  herein  designated  the  said  com- 
pany may  elect  and  determine,  that  is  to  say : 

u  First.  Beginning  at  the  intersection  of  Boundary  Street  and 
North  Carolina  Avenue  ;  thence  along  said  North  Carolina  Avenue 
to  South  D  Street;  thence  along  South  D  Street,  westwardly,  to 
Virginia  Avenue;  thence  along  Virginia  Avenue,  northwest- 
wardly, to  the  intersection  of  South  C  Street  and  West  Ninth 
Street ;  or, 

"Second.  Beginning  at  some  point  on  the  northern  shore  of 
the  Eastern  Branch  of  the  Potomac  River,  between  South  L  and 
South  M  Streets;  thence  westward] v  between  said  streets  to  the 
intersection  of  Virginia  Avenue  with  South  L  and  East  Twelfth 
Streets;  thence  along  said  Virginia  Avenue, northwestwardly,  to 
South  K  Street ;  thence  along  said  South  K  Street,  westwardly, 
to  South  Fourth  Street;  thence,  by  a  line  curving  to  the  right,  to 
the  north  bank  of  the  canal ;  and  thence  along  the  said  bank  of  the 
canal,  northwestwardly,  to  Virginia  Avenue;  thence  along  Vir- 
ginia Avenue,  northwestwardly,  to  the  intersection  of  South  C  and 
West  Ninth  Streets." 

Whether  this  was  in  accordance  with  a  map,  or  maps,  furnished 
by  the  company  we  are  not  informed  ;  probably  it  was.  But  this 
is  wholly  immaterial,  as  this  supplementary  statute  was  clearly 
made  to  allow  the  use  of  these  streets  as  provided  in  §  3  of  the 
original  act.  By  another  act  approved  March  25,  1870,  Congress 
authorized  the  conipany  to  make  some  changes  in  the  line  of  its 
road  between  East  Fourth. Street  and  the  terminus  at  the  junction 
of  C  Street  south  and  Ninth  Street  west,  which  change,  however, 
is  described  with  the  same  particularity  as  the  routes  above  de- 
scribed, and  by  the  same  act  the  time  for  the  completion  of  the 
road  was  extended. 

The  next  act  of  Congress,  approved  June  21,  1870,  16  Stat.  161, 
also  entitled  as  amendatory  of  the  act  of  July  5,  1867,  authorizes 
the  company  to  extend  its  road  from  the  terminus  at  Ninth  Street, 
u  by  way  of  Maryland  Avenue,  conforming  to  its  grade,  to  the  via- 
duct over  the  Potomac  River  at  the  City  oj  Washington  known  as 
the  Long  Bridge^  and  extend  their  tracks  over  said  bridge  and  con- 
nect with  any  railroads  constructed,  or  that  may  hereafter  be  con- 
structed, in  the  State  of  Virginia."  The  act  then  delivers  over 
Long  Bridge  to  the  company  for  its  use  as  a  railroad  bridge,  with 
conditions  requiring  it  to  be  kept  in  good  repair,  and  open  to  free 
use  as  a  public  highway  for  all  the  people. 

It  is  by  virtue  alone  of  the  words  of  this  statute,  which  we  have 
cited  in  italics,  that  the  road  of  the  company  is  anywhere  near 
the  bridge,  or  near  the  locus  in  quo  of  the  present  controversy. 
It  requires  a  larger  measure  of  liberality  in  construing  grants  of 
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the  sovereign,  and  especially  grants  lor  the  use  of  the  streets  of 
a  city  for  a  railroad,  than  we  are  accustomed  to,  to  discover  in  thia 
any  authority  to  depart  from  Maryland  Avenue  on  its  way  from 
Ninth  Street  to  the  Long  Bridge. 

The  company  having  its  road  well  under  way  needed  a  passenger 
depot  for  its  business,  a  need  much  more  important  than  its  pres- 
ent need  of  an  additional  freight  depot.  It  did  not,  however,  at- 
tempt to  establish  one  under  its  general  powers,  but  made  applica- 
tion to  Congress,  which  authorized  its  construction,  and  in  doing 
so  described  its  location  with  great  precision,  and  the  streets  along 
which  the  track  must  go,  in  departing  from  the  right  of  way  al- 
ready granted. 

This  act  of  March  3.  1871,  16  Stat.  585,  required  the  assent  of 
the  municipal  authorities  of  the  City  of  Washington  for  the  erec- 
tion of  the  depot,  and  that  assent  was  given  by  a  joint  resolution  of 
the  board  of  aldermen  and  common  council,  on  March  9,  1871. 
And  so  necessary  did  the  company  deem  the  consent  of  Congress 
to  this,  or  any  other  occupation  of  the  streets  or  public  property  of 
the  city,  that  it  procured  the  passage  of  the  act  of  May  21,  1872, 
17  Stat.  140.  ratif  ving  the  action  of  the  citv  authorities  in  the  matter, 
and  setting  out  with  greater  detail  the  direction  of  the  lateral  track 
to  the  passenger  depot,  and  the  streets  over  which  it  should  go. 

The  title  to  the  streets  of  Washington  is  in  the  United  States, 
and  not  in  the  city,  or  in  the  owners  of  the  adjacent  lots.  Poto- 
mac Steamboat  Company  v.  Upper  Potomac  Steamboat  Co.,  109 
U.  S.  672.  It  is,  therefore,  eminently  proper  that  the  right  to  use 
them  for  any  other  than  the  ordinary  use  of  streets  should  proceed 
from  Congress ;  and  when  we  consider  the  express  reservation  of 
the  power  of  Congress  to  allow  this  use  in  the  original  grant  to 
the  company,  found  in  the  third  section  of  that  act,  and  the  detail 
and  precision  with  which  every  foot  of  the  track  or  tracks  of  the 
road  has  been  prescribed  by  Congress,  and  that  every  change  which 
expediency  required  has  been  previously  authorized  by  Congress, 
we  can  see  no  place  for  the  assertion  of  any  right  in  the  company 
to  make  other  tracks,  or  changes  in  location  of  those  now  existing 
without  an  act  giving  the  consent  of  that  body. 

In  the  face  of  these  statutes  it  is  hardly  necessary  to  look  into 
the  language  of  the  charter  of  the  company  by  the  Legislature  of 
Maryland  to  see  if  the  powers  thus  conferred,  and  which  are  said 
to  be  adopted  by  the  act  of  Congress,  give  this  extraordinary  power. 

It  is  sufficient  to  say  that  we  do  not  find  in  the  Maryland  charter 
of  that  company  any  power  to  use  the  streets  of  a  city  as  an  incident 
of  its  right  to  run  to  or  from  such  city.  That  no  such  right  is 
granted  may  be  fairly  inferred  from  the  fact  that  the  track  ot  this 
road  runs  for  two  miles  under  the  city  of  Baltimore  in  a  tunnel 
built  for  that  purpose,  which  must  have  delayed  the  completion 
of  the  road  two  or  three  years,  and  cost  a  large  sum  of  money. 
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The  company  certainly  would  not  have  used  this  expensive  under- 
ground roadway  if  anything  in  its  charter  authorized  it  to  use  the 
surface  streets  of  the  city. 

And  if  the  construction  which  counsel  place  upon  that  charter  is 
sound,  it  is  very  certain  that  Congress  did  not  intend  extending 
that  power  of  the  company  into  the  District  of  Columbia,  and  part 
with  its  own  control  of  the  streets  and  highways  of  Washington 
City,  for  such  a  power  is  in  conflict  with  the  express  language  of  the 
act,  and  with  the  constant  practice  under  it. 

We  are  referred  by  counsel  to  the  Revised  Statutes  of  the  Dis- 
trict of  Columbia,  ch.  18,  concerning  Corporations.  Class  7  of 
that  chapter,  §§  618-676,  provides  for  the  voluntary  association 
of  individuals  into  corporations  for  building  railroads  in  the  Dis- 
trict. It  grants  these  corporations,  when  formed  in  compliance 
with  the  rules  there  prescribed,  all  the  usual  powers  of  such  com- 
panies organized  under  State  statutes,  and  all  that  are  necessary  to 
the  operation  of  a  railroad,  and  the  powers  thus  conferred  are,  in 
the  main,  very  liberal. 

There  are  two  reasons,  however,  why  these  provisions  can  give 
no  aid  to  the  Baltimore  &  Potomac  Company. 

1.  That  corporation  is  organized  under  a  special  statute  of  the 
State  of  Maryland,  and  is  a  corporation  of  that  State.  The  act  of 
Congress  of  February  5,  1867,  merely  authorized  that  Maryland 
•corporation  to  extend  its  road  into  the  District  of  Columbia,  and 
in  defining  the  powers  which  the  company  should  exercise  in  the 
District,  it  referred  to  and  adopted,  in  the  main,  the  act  of  the 
State  of  Maryland  granting  the  charter. 

This  was  three  years  before  the  general  incorporation  law  was 
enacted  by  Congress,  and  the  company  has  never  organized  tinder 
that  law,  or  professed  to  be  governed  by  it,  or  asserted  itself  to 
be  a  corporation  of  the  District  of  Columbia.  Whether  it  could 
do  this  or  not  it  is  unnecessary  to  decide ;  but  it  is  very  plain  that 
the  power  conferred  by  that  act  was  designed  only  for  corporations 
organized  under  it,  ana  is  not  conferred  on  corporations  created  by 
States  of  the  Union,  governed  by  the  law6  of  tnose  States. 

2.  But  if  this  were  not  so,  and  if  this  company  could  exercise  all 
the  powers  which  that  statute  grants  to  corporations  organized  under 
it,  the  statute  itself  shows,  as  all  the  legislation  by  Congress  1ms 
shown,  both  before  and  since,  that  that  body  never  intended  to 
part  with  the  right  to  designate  the  route  of  a  railroad  through  the 
city,  and  on  what  streets  its  track  should  l>e  located,  and  which 
streets  it  should  use.  This  is  plain  from  one  of  the  closing  sections 
of  the  chapter  of  the  Revised  Statutes  on  that  subject,  namely  : 

"  Sec.  673.  No  railroad  shall  be  built  under  the  provisions  of  this 
•chapter  until  the  route  and  termini  of  such  road  have  been  approved 
by  Congress." 

This  section  of  the  general  law  for  the  voluntary  organization 
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of  corporations  for  building  railroads  in  the  District  of  Columbia,, 
expresses  the  same  idea  and  the  same  purpose  that  section  three  of 
the  act  authorizing  the  Baltimore  &  Potomac  Company  to  enter 
the  District  does,  namely,  to  retain  in  the  hands  of  Congress  the 
absolute  control  of  the  use  of  the  streets  of  the  city  by  any  railroad 
company  whatever. 

TV  e  are  of  opinion  that,  when  this  company  wishes  to  depart  in 
any  direction  from  the  line  of  its  present  track  as  prescribed  for  it 
by  acts  of  Congress,  it  must  obtain  permission  to  ao  so  from  that 
body.  And  that  Congress,  and  not  the  court  nor  the  company,  is 
the  judge  of  the  expediency  or  the  necessity  of  such  change,  and 
of  the  manner  in  which  the  public  good  requires  it  to  be  made  and 
the  safeguards  which  should  accompany  it. 

The  decree  of  the  Supreme  Court  of  the  District  of  Columbia 
is  reversed,  and  the  case  remanded,  with  directions  to  dismiss  the 
bill. 


State  of  Kansas 

v. 

Missouri  Pao.  Ry.  Co.  et  al. 

(Advance  Case,  Kansas.    February  6,  1885.) 

Where  a  duty  rests  upon  a  railroad  company  to  construct  a  viaduct  over 
its  railroad  tracks,  where  the  same  cross  a  public  street  in  a  city,  mandamus 
will  ordinarily  lie  to  compel  the  railroad  company  to  so  construct  such  via- 
duct. And  the  action  may,  in  some  cases,  be  prosecuted  in  the  name  of  the 
State  by  the  county  attorney. 

A  city  of  the  first  class  has  the  power,  in  proper  cases  and  in  a  proper  manner, 
to  order  a  railroad  company  to  construct  a  viaduct  over  its  tracks  where  the 
same  cross  a  public  street. 

Where  a  city  of  the  first  class,  by  ordinance,  orders  three  railroad  companies 
jointly  to  construct  a  viaduct,  and  the  ordinance  is  vague  and  indefinite  with 
respect  to  the  dimensions  of  the  viaduct  and  the  materials  to  be  used  in  its 
construction,  and  its  construction  as  ordered  by  the  city  would  require  a 
change  of  the  grade  of  certain  streets  of  the  city,  in  violation  of  certain  pro- 
visions of  the  statutes,  held,  that  mandamus  will  not  lie  to  enforce  the  con- 
struction of  such  viaduct. 

Error  from  Atchison  County. 

This  was  an  action  of  mandamw.  The  alternative  writ,  after 
alleging  that  the  respective  railroad  companies  are  railroad  corpo- 
rations, and  that  the  city  of  Atchison  is  a  municipal  corporation 
and  a  city  of  the  first  class,  then  alleges  as  follows: 

"  And  [the  railroad  companies]  having  the  right  of  way  and 
privilege  to  lay  down  their  tracks  over  certain  streets  and  alleys 
in  the  said  city  of  Atchison,  and  to  run  and  operate  their  cars,  en- 
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fines,  and  trains  oyer  the  same,  and  over  and  along  an  alley  between 
[aiii  Street  and  Utah  Avenue,  in  said  city,  and  crossing  Sixth 
Street  between  said  Utah  Avenue  and  Main  Street,  and  now  and 
then  have  a  large  number  of  tracks  and  side-tracks  running  over 
and  along  said  right  of  way  and  across  said  Main  Street  at  said 
point,  over  which  cars,  engines,  and  trains  were  and  are  con- 
tinuously passing  at  all  hours  of  day  and  night,  said  tracks  and  rights 
of  way  of  said  various  railroad  companies  adjoining  and  running 

f>arallel  with  each  other,  and  said  streets  so  named  being  regularly 
aid  out  and  dedicated  streets  of  said  city,  and  regularly  opened 
and  used  for  public  travel,  and  running  through  anc|  intersecting 
the  populous  portions  of  6aid  city. 

''That  in  the  year  1882  it  became  and  was  necessary  to  regulate 
the  crossings  of  said  railways  over  said  streets,  and  to  regulate 
and  provide  cautions,  and  prescribe  rules  and  regulations,  to  pre- 
vent accidents  at  crossings  and  on  the  tracks  of  said  railways,  and 
to  require  said  railway  companies  to  erect  a  viaduct  over  their  said 
raijroad  tracks  by  6uch  railroad  companies;  and  it  appearing  that 
the  public  necessity  and  convenience  required  that  the  said  Sixth 
Street  should  be  covered  by  a  viaduct  or  bridge  over  said  Sixth 
Street,  used  and  occupied  by  said  railroad  companies,  with  suitable, 
safe,  and  convenient  methods  of  approach  to  the  same,  with  suffi- 
cient sidewalks  on  either  side  of  tlie  same,  and  the  public  safety 
and  convenience  of  the  public  required  the  construction  and  erec- 
tion of  said  viaduct : 

ik  It  was  thereupon  ordered  by  the  mayor  and  conncilmen  of  said 
city  that  the  same  be  constructed,  by  resolution  of  the  mayor  and 
councilmen  duly  passed  on  the  twenty-ninth  day  of  December, 
1882,  of  which  6aid  resolution  and  order  the  said  railroad  companies 
had  due  notice,  but  neglected  and  refused  to  erect  or  construct  the 
said  viaduct  or  approaches  thereto,  and  still  refused  so  to  do. 

"That  on  or  about  the  twentieth  day  of  August,  1883,  the  said 
necessity  for  said  viaduct  still  existing,  as  above  set  forth,  the  mayor 
and  councilmen  of  said  city,  on  the  twentieth  day  of  August,  1883, 
duly  passed  an  ordinance  setting  forth  the  necessities  of  6aid  bridge 
and  viaduct,  and  requiring  the  construction  thereof  by  said  rail- 
road companies,  over  their  tracks,  and  rights  of  way  across  said 
street,  to  be  commenced  within  ten  days  thereafter,  which  said 
ordinance  was  duly  approved  and  published,  and  a  copy  thereof, 
duly  certified  by  the  clerk  of  said  city,  was  duly  served  upon 
said  respective  railroad  companies  in  said  city,  county,  and  State, 
upon  the  twenty-fifth  day  of  August,  1883;  and  that  said  ordi- 
nance was  in  due  form  of  law,  and  the  said  railroad  companies 
were  duly  notified  and  required,  according  to  law,  to  construct  and 
maintain  said  viaduct. 

"  That  said  railroad  companies,  though  said  necessities  for  said 
bridges  and  viaduct  still  exist,  and  the  same  are  necessary  for  the 
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safety  and  convenience  of  the  public  in  nee  of  6aid  street,  and  they 
have  been  dnly  required  and  notified  to  build  and  maintain  the 
same,  refuse  and  neglect  to  construct  the  same,  or  any  portion 
thereof,  or  to  take  any  steps,  measures,  or  means  for  the  commence- 
ment of  said  work  of  constructing  said  viaduct ;  and  that  without 
said  viaduct  said  street  at  said  crossing  is  unsafe  for  public  travel 
and  public  use,  by  reason  of  said  railroad  tracks  crossing  the  same, 
and  by  .reason  of  the  running  and  operation  of  cars,  engines,  and 
trains  over  and  across  the  same ;  that  there  is  no  plain  or  adequate 
Remedy  at  law  by  which  said  railroad  companies  can  be  compelled 
to  comply  with  the  law,  or  the  duty  imposed  upon  them  in  the 
construction  and  maintenance  of  said  viaduct,  and  plaintiff  is  with- 
out remedy  in  this  case,  except  by  the  authority  of  this  court,  by  a 
writ  of  mandamus." 

So  much  of  the  foregoing  ordinance  as  is  necessary  to  be  quoted 
reads  as  follows : 

"  Section  1.  That  it  is  necessary  to  prevent  accidents,  and  for 
the  public  convenience  it  requires,  and  the  safety  of  the  public  de- 
mands, that  a  viaduct  be  constructed  over  the  railwav  tracks  cross- 
ing  Sixth  Street,  between  Utah  Avenue  and  Main  Street,  in  the 
eity  of  Atchison  ;  and  that  it  is  necessary  to  have  such  viaduct 
constructed,  and  said  railway  tracks  and  street  bridged  over,  in 
order  to  render  said  street  safe  and  convenient  for  the  travel  of  the 
public,  and  to  restore  it  to  as  safe  a  condition  as  before  said  railway 
tracks  crossed  the  same ;  and  that  said  crossing  in  its  present  state 
is  unsafe  and  inconvenient  for  public  travel. 

"  Sec.  2.  That  the  Atchison,  Topeka  &  Santa  Fe  R.  R.  Co.,  the 
Missouri  Pacific  Ry.  Co.,  the  Central  Branch  Union  Pacific  R.  R.  Co., 
and  all  other  companies  owning  right  of  way  and  operating  rail- 
way over  and  through  right  of  way  across  said  Sixth  Street,  be- 
tween Utah  Avenue  and  Main  Street,  shall  erect,  construct,  and 
maintain  over  said  railway  tracks  and  road-beds  of  said  companies, 
along  said  Sixth  Street,  and  over  the  entire  width  thereof,  a  suit- 
able and  proper  viaduct  or  bridge,  substantially  constructed  and 
safe,  with  sufficient  walls  on  each  side  of  the  roadway  of  the  same, 
with  suitable  and  necessary  approaches  thereto,  at  a  reasonable  and 
proper  grade,  and  inclined  so  as  to  permit  the  6ame  to  be  con- 
veniently used  as  a  street,  and  for  public  travel  by  footmen  and 
vehicles,  and  at  such  height  as  to  permit  engines  and  trains  to  pass 
under  the  6ame  without  unnecessary  danger  to  Baid  structure. 

44  Sec.  3.  That  the  city  marshal  of  said  city  forthwith  serve  a 
copy  of  this  ordinance,  duly  certified  by  the  city  clerk,  upon  each 
of  the  above-named  railroad  companies,  and  such  other  railroad 
companies,  if  any,  as  he  may  find  having  right  of  way  along  and 
over  said  Sixth  Street,  between  Utah  Avenue  and  Main  Street,  and 
that  he  file  in  the  office  of  the  city  clerk  an  affidavit  showing  the 
manner  and  date  and  service  of  a  copy  of  this  ordinance  ;  and  that 
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the  same  shall  be  notice  to  said  railroad  companies  to  commence 
the  erection  and  construction  of  said  Viaduct;  and  that  said 
railroad  companies  shall  thereupon,  within  ten  days  after  the  ser- 
vice of  such  notice,  duly  made  upon  them,  commence  the  erection 
and  construction  of  said  viaduct,  in  good  faith  ;  and  that  the  same 
shall  be  completed  within  six  months  from  the  date  thereof,  and  in 
suitable  condition  for  public  travel." 

The  defendants  filed  separate  answers,  the  substance  of  which  is 
pet  forth  in  the  opinion  of  the  court.  The  opinion  of  the  court 
also  states  all  the  other  necessary  facts. 

John  C.  Tomlinson  for  plaintiff  in  error. 

Everest  &  Waggener,  A.  A.  Hurd,  and  Mills  &  "Wells  for  de- 
fendants in  error. 

Valentine,  J. — This  was  an  action  of  mandamus,  brought 
October  6,  1883,  in  the  district  coijrt  of  Atchison  Conuty,  by  the 
county  attorney,  in  the  name  of  the  State  of  Kansas,  against  the 
Missouri  Pacitic  Ry.  Co.,  the  Central  Branch  Union  Pacific  R.  R. 
Co.,  and  the  Atchison,  Topeka  &  Santa  Fe  R.  R.  Co.,  to  compel 
the  defendants  jointly  to  construct  a  viaduct  over  the  defendants' 
railroad  tracks,  where  the  same  cross  Sixth  Street  in  the  city  of 
Atchison,  Kansas.  An  alternative  writ  of  mandamus  was  issued 
in  the  case  and  served  upon  each  of  the  defendants,  and  each  filed 
a  separate  answer  to  the  alternative  writ.  The  plaintiff  then  filed 
a  separate  motion  to  each  answer,  to  strike  out  and  quash  the  same, 
and  also  filed  a  separate  demurrer  to  each  answer,  setting  forth  as 
a  grouud  for  such  demurrer  that  the  answer  did  not  state  facts 
sufficient  to  constitute  any  defence  to  the  plaintiffs  alternative 
writ.  The  court  below  overruled  all  these  motions  and  demurrers, 
and  the  plaintiff  excepted,  and  now  brings  the  case  to  this  court 
for  review. 

The  alternative  writ,  after  alleging  in  substance  that  the  respec- 
tive railroad  companies  are  railroad  corporations,  and  that  the  city 
of  Atchison  is  a  municipal  corporation  and  a  city  of  the  first  class,  and 
after  alleging  that  the  defendant  railroad  companies  had  the  right  of 
wav  and  privilege  to  lay  down  their  tracks  across  said  Sixth  Street, 
and  to  operate  tneir  trains  over  them,  and  that  they  did  so  lay  down 
their  tracks  and  did  so  operate  their  trains  over  them,  then  alleges, 
in  substance,  that  the  public  safety  and  convenience  requires  tliat 
a  viaduct  be  constructed  over  6aid  tracks  where  the  same  cross 
Sixth  Street,  and  that  proper  approaches  to  said  viaduct  and  side- 
walks should  also  be  constructed ;  and  further  alleges  that  the  city 
of  Atchison,  by  an  ordinance  duly  passed  on  August  20,  18S3, 
ordered  that  the  railroad  companies  should  themselves  construct 
such  viaduct,  approaches,  etc. ;  and  alleges  that  the  railroad  com- 
panies have  utterly  failed  and  refused  to  do  so,  or  to  construct  any 
pa:t   thereof.      The   foregoing  ordinance  provides  among  other 
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things,  that  the  defendant  shall  construct  the  viaduct,  "  with  suitable 
and  necessary  approaches  thereto,  at  a  reasonable  and  proper  grade, 
and  inclined  so  as  to  permit  the  same  to  be  conveniently  used  as  a 
street,  and  for  public  travel  by  footmen  and  vehicles,  and  at  such 
height  as  to  permit  engines  and  trains  to  pass  under  the  same  with- 
out unnecessary  danger  to  said  structure.'' 

The  answers  of  the  defendants  are  separate,  and  much  more 
voluminous  than  the  alternative  writ,  and  therefore  we  shall 
attempt  to  give,  at  most,  only  the  substance  of  them,  which  is  as 
follows : 

Prior  to  the  time  when  the  city  of  Atchison  took  any  steps  to 
require  the  defendants  to  construct  said  viaduct  over  their  tracks 
on  Sixth  Street,  the  defendants  under  their  charter  and  by  virtue 
of  the  city  ordinances,  had  already  procured  their  rights  of  way 
across  said  Sixth  Street,  and  the  city  had  already  established  the 
grade  of  such  street,  and  the  tracks  of  the  railroad  companies  had 
already  been  so  constructed  as  to  conform  to  such  grade,  and  such 
grade  has  never  since  been  changed  or  altered,  but  remains  the 
same  as  when  first  established ;  and  it  is  a  physical  impossibility 
for  the  defendants  to  construct  such  viaduct  without  changing, 
impairing,  and  destroying  the  grade  as  thus  established,  not  only 
where  the  tracks  cross  the  street,  but  also  for  a  long  distance  along 
the  street,  north  and  south  of  such  crossi&g ;  and  this  for  the  rea- 
son that  suitable  approaches  to  make  such  viaduct  accessible  to 
teams  and  persons  desiring  to  use  the  same,  must  also  be  con- 
structed along  said  Sixth  Street  for  a  great  distance  north  and 
south  of  such  crossing;  also  on  each  side  of  Sixth  Street, 
at  and  near  the  place  where  the  viaduct  is  required  to  be  con- 
structed, individuals  have  erected  lasting  and  valuable  improve- 
ments on  their  lots  abutting  on  the  street,  with  reference  to  the 
established  grade,  and  the  only  means  of  egress  from  and  ingress 
to  their  property  is  by  using  Sixth  Street  opposite  their  property, 
and  at  such  grade ;  and  the  construction  of  such  viaduct,  and  the 
consequent  change  of  the  grade  of  Sixth  Street,  will  render  the 
street  opposite  their  property  inaccessible  and  useless,  and  will 
greatly  damage  their  property ;  and  the  city  has  made  no  provi- 
sion for  compensating  them  for  such  damage,  or  for  any  damage 
or  loss. 

One  of  the  defendants,  relying  upon  the  established  grade  of  the 
street,  has  laid  out  and  expended  a  large  sum  of  money  towards 
the  erection  of  a  large  freight  depot,  abutting  on  Sixth  Street,  and 
by  the  erection  of  the  viaduct  the  depot  will,  in  many  respects, 
be  rendered  useless,  and  the  large  sum  of  money  thus  ex- 
pended will  be  wholly  lost.  In  addition  to  the  said  freight  de- 
pot, which  is  now  in  process  of  erection,  the  defendant  has  already 
constructed  a  freight  depot  abutting  on  Sixth  Street  at  the  east 
side  thereof,  near  the  place  where  it  is  now  sought  to  have  the 
20A.  &R  R  Cas. 
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viaduct  constructed,  and  the  construction  of  the  same  will  cut  off 
all  access  to  both  this  depot  and  the  other  depot  from  Sixth  Street, 
and  such  construction  will  render  the  use  01  the  two  depots  im- 
practicable after  the  entrances  thereto  from  Sixth  Street  have  been 
obstructed  as  aforesaid ;  and  the   city  of  Atchison  has  made  no 

i>ro vision  for  compensating  the  defendant  for  such  inconvenience, 
088,  and  damage.     The  erection  of   the  viaduct  will  also  require 
the  construction  of  approaches  extending  four  or  five  hundred  feet 
north  of  the  north  line  of  the  defendant's  tracks,   and  of  their 
rights  of  way,  as  given  and  granted  to  them  by  the  terms  and  con- 
ditions of   the   previous  ordinances  of  the   city;  and   6uch  ap- 
proaches cannot  be  built  or  maintained  without  intersecting  and 
crossing  Main  Street,  and  without  extending  across  Main  Street 
many  feet  north  of  the  north  line  thereof.     The  construction  of 
such  approaches,  as  required  by  the  ordinance  and  the  alternative 
writ,  would  require  and  necessitate  the  destruction  and  blocking 
up  of  Main  Street  where  the  same  crosses  and   intersects  Sixth 
Street ;  and  if  such  viaduct  and  approaches  are  constructed  of  suffi- 
cient height  to  permit  team6  and  vehicles  to  pass  under  the  north 
approach  to  the  same  at  Main  Street,  such  approach  will  extend  a 
distance  of  six  or  eight  hundred  feet  north  of  and  outside  of  the 
rights  of  way  of  the  defendant  companies,  which  would  require  the 
construction  of  a  bridge  over  White  Clay  Creek,  which  crosses  and 
intersects  Sixth  Street  some  three  or  four  hundred  feet  north  of 
defendants'  tracks  and  rights  of  way,  and  the  construction  of  which 
bridge  would  cost  many  thousands  of  dollars;    and    the  city  of 
Atchison  has  made  no  provision  therefor.     It  is  a  physical  impos- 
sibility to  construct  the  viaduct  of  sufficient  height  to  permit  the 
engines  and  cars  of  the  defendant  companies  to  pass  under  the 
same,  and,  at  the  same  time,  to  give  the  proper  inclinations  to  the 
approaches  thereto  within  the  said  lines  designated  in  said  ordi- 
nance, to  wit,  between  Utah  Avenue  and  Main  Street.     The  several 
defendants  occupy  unequal  areas  in  Sixth  Street,  and  own  an  un- 
equal number  of   tracks  thereon,  and  after  repeated  efforts  they 
have  been  unable  to  agree  upon  what  proportion  of  the  expense  of 
constructing  the  viaduct,    the   approaches,  sidewalks,  etc.,   each 
should  bear,  or  how  such  expense  should  be  divided  or  propor- 
tioned between  them  ;  and  have  been  unable  to  agree  upon  the 
material  to  be  used,  or  the  height  of  the  viaduct,  or  the  lengths  and 
inclinations  of  the  approaches.     There  is  no  partnership  or  joint 
liability  existing  between  the  defendants  in  relation  to  the  occu- 
pancy of  the  6treet  with  their  several  tracks,  but  each  company  acts 
separately. 

The  defendants  also,  by  their  answers  and  otherwise,  raise  the 
following  objections  to  this  proceeding: 

Mandamus  will  not  lie  to  enforce  an  ordinance  ;  nor  will  it  lie 
against  a  railroad  company,  in  any  ca6e,  to  compel  it  to  construct  a 
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viadnct  over  its  tracks  where  its  road  crosses  a  public  street ;  for 
the  duty  supposed  to  rest  upon  the  railroad  company  to  construct 
sncli  viaduct  is  not  a  duty  "resulting  from  art  office,  trust,  or  sta- 
tion." The  State  of  Kansas,  which  is  plaintiff  in  this  action,  is 
not  the  real  party  in  interest,  nor  the  proper  party  to  sue ;  but  if 
any  person  or  corporation  is  entitled  to  sue,  it  is  the  city  of  Atchi- 
son only.  A  city  has  no  power,  by  ordinance  or  otherwise,  to  re- 
quire a  railroad  company  to  construct  a  viaduct,  aud  particularly 
the  city  of  Atchison  has  no  such  power  in  the  present  case.  But 
even  if  it  has,  still  it  did  not  properly  exercise  such  power,  and 
therefore  the  ordinance  by  which  it  attempted  to  exercise  such 
power  is  void ;  and  it  is  void  for  the  reason  that  it  is  unconstitu- 
tional, in  violation  of  the  statutes,  vague,  obscure,  indefinite,  and 
uncertain,  and  no  notice  was  given  to  the  defendants,  with  regard 
to  its  passage,  until  some  time  after  it  was  passed.  It  is  unconstitu- 
tional and  illegal  for  the  following,  among  other,  reasons :  It  attempts 
to  require  these  defendants  to  construct  said  viaduct  at  their  own 
expense,  which  is  virtually  to  levy  a  special  tax  upon  them,  in  addi- 
tion to  the  ordinary  taxes  levied  upon  all  the  taxpayers  of  the  city 
of  Atchison,  and  virtually  to  levy  a  tax  upon  them  which  is  not 
levied  upon  any  of  the  other  taxpayers  of  such  city.  The  defend- 
ants have,  by  their  charters,  and  by  prior  ordinances  and  contracts, 
and  by  constructing  their  roads  with  reference  to  the  established 
grade  of  the  streets,  obtained  vested  rights  to  have  the  streets  over 
which  their  tracks  are  constructed  remain  as  they  now  are,  and  at 
the  present  established  grades ;  and  these  rights  cannot  legally  be 
disturbed  by  any  ordinance  of  the  city,  or  even  by  a  statute  of  the 
State.  This  ordinance,  if  enforced,  will  indirectly  work  a  change 
in  the -grade  of  the  streets  of  the  city  of  Atchison,  which  is  in  vio- 
lation of  law,  and  cannot  legally  be  done ;  but  the  grade  of  the 
streets  can  only  be  changed  by  direct  and  express  action  on  the 
part  of  the  mayor  and  council  of  the  city,  and  by  express  ordinance 
duly  passed  for  such  purpose.  The  ordinance  does  not  designate 
or  provide  for  determining  what  shall  be  the  height  or  dimen- 
sions of  the  viaduct,  or  whether  it  shall  be  of  wood,  iron,  or  stone, 
or  of  some  other  material,  or  what  shall  be  the  height  or  inclination 
of  either  of  the  approaches,  or  how  much,  or  what  part  or  propor- 
portion,  of  the  work  shall  be  done  by  any  one  of  the  several  de- 
fendants, or  how  the  expenses  of  the  work  shall  be  divided  or 
proportioned  between  them,  but  it  simply  requires  that  the  defend- 
ants shall  jointly  construct  a  viaduct,  as  heretofore  stated. 

The  facts  as  set  forth  and  Alleged  in  the  defendants'  answers  must 
be  taken  as  true,  for  the  answers  have  been  attacked  only  by  motions 
to  quash  and  demurrers ;  and,  taking  these  facts  as  true,  we  think 
the  decision  of  the  court  below  is  correct. 

With  respect  to  the  law  of  the  case,  we  agree  in  part  with  the 
plaintiff  ana  in  part  with  the  defendants.     The  defendants  claim 
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that  mandamus  will  not  lie  in  the  present  case.  Now,  assuming 
for  the  present  that  a  railroad  company  may  be  legally  and  prop- 
erly ordered  by  a  city  to  constrnct  a  viaduct  over  its  tracks  where 
its  railroad  crosses  a  public  street,  and  that  such  an  order  has  been 
legally  and  properly  made,  then  we  would  think  that  mandamus 
would  undoubtedly  lie  against  the  corporation  to  compel  it  to  con- 
struct such  viaduct,  provided,  of  course,  that  no  other  plain  and 
adequate  remedy  exists.  High,  Extr.  Rem.  §§  319,  320,  and  cases 
there  cited  ;  Id.  §§  276-290,  and  cases  there  cited  ;  Cooke  v.  Boston 
&;  L.  R.  Co.,  10  Amer.  &  Eng.  R.  R.  Cas.  333,  and  note,  and  cases 
there  cited ;  Cambridge  v.  Charleston  B.  R.  Co.,  7  Mete.  70;  In- 
dianapolis &  C.  R.  Co.  v.  State,  37  Ind.  489 ;  In  re  Trenton  W. 
P.  Co.,  20  N.  J.  Law,  659 ;  Habersham  v.  Savannah  &  O.  C.  Co., 
26  Ga.  665. 

A  railroad  company  is  a  quasi  public  corporation,  and  all  its 
rights  and  powers  are  conferred  upon  it,  not  merely  for  the  benefit 
ot  the  corporation  itself,  but  also  in  trust  for  the  benefit  of  the 
public ;  and  whenever  it  neglects  or  fails  to  perform  any  of  its  cor- 
porate duties,  it  may  generally  be  compelled  to  perform  the  same 
by  an  action  of  mandamus.     The  duty  resting  upon  a  railroad  cor- 

1)oration  to  perform  whatever  has  been  legally  enjoined  upon  it  by 
egal  and  proper  authority,  is  a  duty  resulting  from  a  public  trusty 
and  is  also  a  duty  resulting  from  a  public  station  ;  and  the  public 
may  enforce  the  performance  of  such  duty  by  mandamus  when- 
ever no  other  plain  and  adequate  remedy  exists ;  and  the  public 
may  generally  enforce  the  performance  of  such  duty  through  the 
county  attorney  or  the  attorney-general.  Probably  it  would  be 
more  appropriate,  however,  in  the  present  case,  that  the  city  of 
AtchiBon,  instead  of  the  county  attorney  or  the  attorney-general, 
should  prosecute  the  action  to  enforce  the  performance  of  the 

f>resent  supposed  and  alleged  duty,  as  the  city  of  Atchison  is  by 
aw  made  the  special  servant  and  agent  of  the  public  for  the  con- 
trol and  management  of  all  the  pulJlic  streets  within  its  own  boun- 
daries ;  but  in  some  cases,  undoubtedly,  it  would  be  ei^irely  proper 
for  the  county  attorney  or  the  attorney-general,  in  the  name  of  the 
State,  to  prosecute  the  action  for  such  purpose.  For  the  purposes 
of  this  case  we  shall  assume,  but  without  deciding-  the  question, 
that  the  action  has  been  rightfully  brought  in  memdamus  by  the 
county  attorney  in  the  name  of  the  State. 

The  next  question  to  be  considered  is  whether  a  city  of  the  first 
class  has  the  power  to  order  a  railroad  company  to  construct  a  via- 
duct over  its  tracks,  where  the  samfl  cross  a  public  street.  We 
think  it  has.  In  this  State  all  cities  are  invested  with  the  entire 
management  and  control  of  all  public  streets  within  their  bounda- 
ries. They  are  the  representatives  of  the  public  in  this  respect, 
and  may  generally  make  any  order  concerning  the  streets  that 
could  be  made  by  the  legislature,  or  by  any  other  agency  or  instru- 
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mentality  acting  for  the  public ;  and,  corresponding  with  these 
powers  and  privileges,  are  certain  duties  imposed,  requiring  the 
cities  to  keep  their  streets  in  a  reasonably  safe  and  proper  condition 
for  travel  and  transportation,  with  corresponding  liabilities  to  be 
incurred  for  any  failure  to  perforin  these  duties.  Gould  v.  City  of 
Topeka,  32  Kan.  485 ;  s.  c,  4  Pac.  Rep.  822.  Also,  cities  of  the 
first  class,  of  which  the  city  of  Atchison  is  one,  are  endowed  with 
the  following  other  general  and  special  powers  and  privileges,  given 
to  them  by  section  11  of  the  first-class  city  act,  as  follows  : 

"  The  mayor  and  council  .  .  .  shall  have  power  to  enact  ordi- 
nances .  .  . 

"  Seventh.  To  adopt  all  such  measures  as  they  may  deem  neces- 
sary for  the  protection  of  strangers  and  the  travelling  public,  in 
person  or  property.  .  .  . 

"  Twenty-first.  To  regulate  the  crossings  of  railway  and  street 
railway  tracks,  and  provide  precautions  and  prescribe  rules  regu- 
lating the  same,  and  to  regulate  the  running  of  street  railroads  and 
cars,  and  railway  engines,  cars,  and  trucks,  within  the  limits  of  said 
city,  and  to  prescribe  rules  relating  thereto,  and  govern  the  speed 
thereof,  and  to  make  any  other  and  further  provisions,  rules,  and 
regulations  to  prevent  accidents  at  crossings  aud  on  the  tracks  of 
railways,  and  to  prevent  fires  from  engines,  and  to  require  such 
railroad  companies  to  erect  viaducts  over  their  railroad  tracks  at 
the  crossings  o£  streets."     Laws  1883,  pp.  62-66. 

The  provisions  of  the  foregoing  section  must,  of  course,  be  con- 
strued in  connection  with  sections  13  and  18  and  other  sections  of 
the  first-class  city  act.  Said  section  13  contains,  among  others,  the 
following  provision : 

"  Sec.  13.  For  opening,  widening,  extending,  and  grading  any 
street,  lane,  alley,  or  avenue,  and  for  doing  all  excavatiug  and 
grading  necessary  for  the  same,  and  for  all  improvements  of  the 
squares  and  areas  formed  by  the  crossings  of  streets,  and  for  build- 
ing culverts,  bridges,  viaducts,  and  all  crossings  of  streets,  alleys, 
and  avenues,  the  cost  or  contract  price  shall  be  paid  out  of  the  gen- 
eral improvement  fund.  .  .  ."     Laws  1881,  c.  37,  §  13. 

Said  section  18  contains,  among  others,  the  following  provision : 

"Sec.  18.  .  .  .  When  the  grade  of  any  street,  alley,  lane,  or 
avenue  shall  have  been  so  established,  or  shall  have  been  heretofore 
established,  and  the  grade  thereof  accepted  by  the  council,  such 
grade  shall  not  be  changed  until  declared  necessary  by  resolution, 
by  a  three-fourths  vote  of  all  the  council  elected,  and  not  then  until 
the  damage  to  property-owners,  which  may  be  caused  by  such 
change  oi  grade,  shall  have  been  assessed  by  three  disinterested 
appraisers.  .  .  ."     Laws  1881,  c.  37,  §  18. 

Construing  all  the  foregoing  statutes  together,  along  with  the 
other  statutes  applicable  to  the  case,  we  would  think  that  a  city  of 
the  first  class  has  the  power  to  order  a  railroad  company  operating 
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its  trains  over  or  across  the  streets  of  the  city,  to  so  use  thG  streets  as 
not  to  render  them  unsafe  or  dangerous  for  public  use.  Indeed, 
we  would  think  that  the  city  might  expressly  order  the  railroad 
company  to  use  flagmen  or  gates,  or  to  erect  viaducts,  or  to  do  al- 
most anything  else  within  reason  for  the  purpose  of  securing  safety, 
as  against  the  railroad  company  itself,  to  all  persons  or  property  in 
the  rightful  UBe  of  such  streets.  Cooke  v.  Boston  &  L.  R.  Co.,  10 
Am.  &  Eng.  R.  R.  Cas.  328,  and  note,  and  cases  there  cited.  A  rail- 
road company  has  no  right  to  render  the  streets  of  a  city  unsafe  or 
dangerous;  and  in  all  cases,  where  a  railroad  company  is  permitted 
to  use  a  street  for  railroad  purposes,  it  should  be  compelled  to  re- 
store the  street,  as  far  as  practicable,  to  that  same  condition  of  safety 
and  usefulness  as  the  street  would  occupy  if  it  were  not  used  for 
railroad  purposes  at  all,  and  the  railroad  company  should  be  com- 
pelled to  maintain  this  condition  of  safety  and  usefulness  as  long  as 
it  continues  to  use  and  occupy  the  street.  Cooke  v.  Boston  &  L. 
R.  Co.,  133  Mass.  185 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  38.  and  note, 
and  cases  there  cited  ;  People  v.  Chicago  &  A.  R.  Co.,  67  111.  118; 
Evler  v.  County  Com'rs,  49  Md.  257 ;  Wellcome  ?;.  Leeds,  51  Me. 
313  ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moffitt,  75  111.  524 ;  Manley 
v.  St.  Helens  C.  &  Ry.  Co.,  2  Hurl.  &  N.  (Eng.)  840 ;  English  v. 
New  Haven  &  N.  Co.,  32  Conn.  241 ;  Rurritt  v.  New  Haven,  42 
Conn.  174.  It  is  certainly  fair  and  reasonable  to  impose  the  cost 
of  restoring  a  street  to  safety,  and  of  maintaining  such  safety,  upon 
those  who,  for  their  own  convenience  and  profit,  have  rendered  the 
street  unsafe;  and  it  would  certainly  be  unfair  and  unreasonable  to 
impose  such  cost  upon  the  public  generally  or  upon  innocent 
owners  of  adjacent  property. 

In  speaking  of  viaductB  in  this  connection,  we  have  intended  to 
include  viaducts  only,  and  not  grades,  sidewalks,  or  approaches. 
But  holding,  as  we  do,  that  cities  may  in  some  cases  require  rail- 
road companies  to  construct  viaducts,  and  holding,  as  we  do,  that 
county  attorneys  may  in  some  cases  enforce  such  construction  by 
an  action  of  mandamus,  in  the  name  of  the  State,  still  we  do  not 
think  that  the  present  action  can  be  maintained  by  either  the  county 
attorney,  or  the  attorney  general,  or  the  city  of  Atchison.  First, 
the  ordinance  is  too  vague  and  indefinite  to  be  enforced  by  man- 
damus or  by  any  other  specific  remedy  (City  of  Roxbury  v.  Bos- 
ton &  P.  R.  Co.,  2  Gray,  460);  second,  its  enforcement  would  ig- 
nore and  indeed  contravene  6ome  of  the  provisions  of  the  statute 
of  Kansas  relating  to  6treet  improvements.  First-class  City  Act, 
§  18 ;  Comp.  Laws  1879,  pp.  147,  148,  par.  641 ;  Laws,  1881,  c. 
37,  §  18  ;  Newman  v  City  of  Emporia,  32  Kan.  456.  This  ordi- 
nance is  as  vague  and  indefinite  as  the  defendant's  claim ;  and  it 
requires,  as  is  claimed  by  them,  a  change  in  the  grade  of  Sixth 
Street  for  a  long  distance,  and  yet  it  does  so  without  resorting  to 
scarcely  any  of  the  preliminary  steps  necessary  to  be  taken  in  order 
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to  effect  such  a  change  of  grade.  The  provisions  of  said  section  18 
have  been  wholly  ignored  in  the  passage  of  the  aforesaid  ordinance, 
and  the  provisions  of  the  ordinance  are  irreconcilably  in  conflict 
with  the  provisions  of  that  section.  So  far  as  this  ordinance  re- 
quires a  change  of  the  grade  of  Sixth  Street  it  is  void;  and  being 
void  to  that  extent,  the  viaduct  should  not  be  constructed  under  its 
provisions ;  for  the  viaduct,  without  a  change  in  the  grade  of  Sixth 
Street,  would  be  worthless,  and  worse  than  useless, — it  would  be  a 
nuisance.  There  are  other  reasons  why  a  writ  of  mcmdwrtius  should 
not  be  allowed  in  the  present  case,  but  we  do  not  think  that  it  is 
necessary  to  state  them.  We  might,  however,  say  that  we  do  not 
think  that  it  is  necessary  that  the  city  should  have  given  the  railroad 
companies  notice  before  passing  the  ordinance  requiring  them  to 
construct  the  viaduct.  Notice  afterwards,  with  an  opportunity  on 
the  part  of  the  railroad  companies  to  contest  the  validity  of  the  or- 
dinance and  the  right  of  the  city  to  compel  them  to  construct  the 
viaduct,  is  sufficient.  We  shall  have  more  to  say  with  regard  to 
notice,  and  of  the  opportunity  of  parties  to  contest  the  regularity 
and  validity  of  proceedings  had  by  city  oflicers,  in  the  case  of  Gilmore 
v.  Hentig,  7  Pac.  Rep.,  781.  We  might  also  say  that  we  have  not 
examined  critically  the  question  as  to  now  much  of  the  defendant's 
corporate  rights  may  have  been  obtained  under  and  by  virtue  of 
their  old  territorial  charters  enacted  by  the  old  territorial  legisla- 
ture, or  how  small  a  portion  of  such  rights  have  since  been  obtained 
under  and  by  virtue  of  the  constitution  and  laws  of  the  State ;  but, 
however  inviolable  any  of  their  rights  which  thev  may  have  ob- 
tained under  their  old  territorial  charter  may  be,  it  cannot  be  de- 
nied that,  whatever  corporate  rights  or  powers  they  have  obtained 
under  or  by  virtue  of  the  laws  of  the  State,  such  rights  are  subject 
to  modification  and  change  by  amendment  or  repeal  of  6uch  laws. 
Const.  Art.  12,  §  1.  It  is  probable  that  their  entire  rights  to  oper- 
ate their  roads  over  or  across  the  streets  of  the  city  of  Atchison 
have  been  obtained  solely  and  exclusively  under  the  constitution 
and  laws  of  the  State,  and  under  city  ordinances. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  justices  concurring. 

Bee  next  case  and  note. 
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Clawson,  Township  Trustee, 
Chicago  ahd  Gekat  Southern  Rt.  Co. 

(06  Indiana  Report*,  152.) 

Ifnder  section  8015,  Revised  Statutes,  1881,  ft  railway  qpmpany  may  con- 
struct its  railroad  otct  or  across  a  public  highway,  and,  where  an  embank- 
ment or  cutting  occurs,  may  make  a  change  in  the  line  of  such  highway,  if 
necessary  or  desirable,  and  may  take  such  lands  for  the  construction  of  such 
change  of  highway,  as  may  be  deemed  requisite,  by  purchase  or  gift,  or  by 
appropriation. 

where  the  complaint  is  insufficient,  it  is  immaterial  whether  a  paragraph 
of  answer  is  or  is  not  sufficient  to  withstand  a  demurrer,  for  a  bad  answer  is 
pood  enough  to  a  bad  complaint.  In  such  case,  where  the  plaintiff  appeals, 
intervening  errors  are  harmless,  and  the  judgment  must  be  affirmed. 

From  the  Warren  Circuit  Court. 

T.  F.  Davidson  and  W.  B.  Durborrow  for  appellant 

Howk,  0.  J. — In  this  case,  the  appellant,  Clawson,  the  plaintiff 
below,  alleged  in  his  complaint  that  lie  was  the  trustee  of  Warren 
Civil  Township,  in  Warren  County,  and  the  appellee  was  a  corpo- 
ration organized  under  the  laws  of  this  State,  and  was  then  en- 
gaged in  constructing  its  line  of  railroad  in  and  through  Warren 
Township;  that  the  board  of  commissioners  of  Warren  County,  at 
its  March  term,  upon  the  petition  of  Wesley  Waldriss^  al.,  located 
and  established,  and  ordered  to  be  opened  and  kept  in  repair,  a 
certain  highway  in  Warren  Township,  particularly  described  in 
appellant' 8  complaint ;  that  such  highway  was  laid  out  and  opened 
in  compliance  with  law,  and  had  been  used  since  that  time  as  a 

Irablic  highway,  and,  as  such,  was  under  the  control  of  the  appel- 
ant, as  trustee  of  said  township.  The  appellant  further  averred 
that  the  appellee  was  constructing  its  railway  at  and  in  Warren 
Township,  over  and  against  the  aforesaid  public  highway,  and  in 
constructing  such  railway  great  masses  of  dirt,  boulders,  stone  and 
brush  were  being  thrown  upon  such  highway,  rendering  the  same 
impassable  and  of  no  use  to  the  public ;  that  the  appellee  was  con- 
structing, and,  if  not  enjoined,  would  continue  to  construct  its 
railway  along  and  on  top  of  the  aforesaid  public  highway,  and  by 
grading  and  filling,  and  by  laying  dirt,  stone  and  brush  on  top  of 
such  highway,  were  rendering  the  same  impassable,  60  that  the 
public  could  not  use  it  without  great  personal  danger,  and  danger 
to  animals  driven  thereon. 

And  the  appellant  further  averred,  that,  as  the  trustee  of  War- 
ren Township,  he  made  a  demand  upon  the  appellee's  superinten- 
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dent,  workmen  and  contractors,  and  at  the  appellee's  office,  but  the 
appellee's  employees,  in  a  rude,  insolent  and  angry  manner,  re- 
fused, and  had  since  refused,  to  comply  with  the  demand  made 
upon  them  to  cease  obstructing  stfid  highway ;  that  the  appellee 
had  no  right  in  and  on  said  highway,  for  the  uses  to  which  it  was 
being  put  for  constructing  its  railway ;  and  that  the  appellee  had 
never,  in  any  way,  acquired  the  right  to  enter  upon  or  use  said 
highway,  for  the.  purposes  of  its  railroad,  or  otherwise.  Where- 
fore the  appellant  prayed  for  a  perpetual  injunction,  etc. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a  finding 
was  made  for  the  appellee ;  and,  over  the  appellant's  motion  for  a 
new  trial,  the  court  rendered  judgment  against  him  for  the  appel- 
lee's costs. 

In  this  court,  the  appellant's  learned  counsel  first  complain,  in 
argument,  of  an  alleged  error  of  the  court  in  overruling  his  demur- 
rer to  the  second  paragraph  of  appellee's  answer.  In  this  para- 
graph of  its  answer,  the  appellee  alleged  that,  in  the  construction 
of  its  line  of  railway  over,  across  and  along  said  highway,  and  in 
making  such  cuttings  and  embankments  for  its  railway,  it  became 
most  expedient  for  the  appellee,  in  order  to  make  said  highway 
more  easy  of  ascent  and  descent,  and  safe  for  travel,  to  take  addi- 
tional lands  bordering  along  said  highway  whereon  to  construct 
said  highway ;  all  of  which  the  appellee  had  done,  and  had  con- 
structed the  highway  on  such  new  line  and  the  same  had  been  se- 
curely fenced,  so  as  to  make  the  said  highway  safe  and  easy  of 
travel ;  and  that  the  appellee  would  turn  said  highway  over  in  due 
form  at  once  ;  wherefore,  etc. 

The  appellee's  counsel  has  not  favored  us  with  any  brief  or  ar- 
gument, in  support  of  the  decision  of  the  court  in  overruling  ap- 
pellant's demurrer  to  the  second  paragraph,  of  answer.  We  learn, 
iiowever,  from  the  brief  of  appellant's  counsel,  that  the  answer 
was  framed,  and  the  court  held  it  to  be  sufficient,  under  the  provi- 
sions of  section  3915,  R.  S.  1881,  in  force  since  May  6, 1853.  This 
section  of  the  statute  provides  as  follows :  "  Whenever  the  track 
of  such  railroad  shall  cross  a  road  or  highway,  such  road  or  high- 
way may  be  carried  under  or  over  the  track,  as  may  be  most  ex- 
pedient; and  in  cases  where  an  embankment  or  cutting  shall  make 
a  change  in  the  line  of  such  road  or  highway  desirable,  with  a  view 
to  a  more  easy  ascent  or  descent,  the  said  company  may  take  such 
additional  lands  for  the  construction  of  such  road  or  highway,  or 
*uch  new  line,  as  may  be  deemed  requisite  by  said  directors.  Un- 
less the  lands  so  taken  shall  be  purchased  or  voluntarily  given  for 
the  purposes  aforesaid,  compensation  therefor  shall  be  ascertained, 
in  the  manner  in  this  act  provided,  as  nearly  as  may  be,  and  duly 
tnade  by  such  corporation  to  the  owners  and  persons  interested  in 
such  lands;  and  tne  same,  when  so  taken  and  compensation  made, 
shall  become  part  of  such  intersecting  road  or  highway,  in  such 
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manner  and  by  such  terms  as  the  adjacent  parts  of  snch  highway 
mar  be  held  for  highway  purposes." 

Under  these  statutory  provisions,  we  are  of  opinion  that  the 
facts  stated  in  the  appellant's  complaint  were  wholly  insufficient 
to  constitute  a  cause  of  action  in  his  favor  against  the  appellee,  or 
to  entitle  him  to  the  interposition  of  the  strong  right  arm  of  the 
law  in  his  behalf.  It  is  not  a  material  question,  therefore,  in  this 
case,  whether  the  second  paragraph  of  appellee's  answer  was  or 
was  not  sufficient  to  withstand  the  appellant'6  demurrer  thereto ; 
for  it  is  well  settled  that  even  a  bad  answer  is  a  good  enough  an- 
swer to  a  bad  complaint.  ^Etna  Ins.  Co.  v.  Baker,  71  Ind.  102 ; 
Tyler  v.  State,  ex  reL,  83  Ind.  563 ;  State,  ex  rel.y  v.  Porter,  89 
Ind.  260. 

Under  the  statute,  fairly  construed,  the  appellee  had  the  legal 
right  in  constructing  its  line  of  railway,  if  deemed  requisite  or  ue 
cessary  by  its  directors,  to  do  just  what  the  appellant  charged  that 
it  did  in  his  complaint,  with  reference  to  the  public  highway. 
But,  in  so  doing,  it  became  the  duty  of  the  appellee,  under  the 
statute,  to  take  such  additional  lands  as  wTere  necessary  for  the  con- 
struction of  such  highway,  and  thereon  to  construct  it.  In  the 
second  paragraph  of  its  answer,  the  appellee  claimed  that  it  had 
discharged  this  duty  ;  but  if  it  has  not,  we  think  it  can  be  com- 
pelled to  do  so  by  mandate.  Indianapolis,  etc.,  R.  R.  Co.  v.  State, 
ex  rel.,  37  Ind.  489  ;  State,  ex  rel.,  v.  L)emaree,  80  Ind.  519. 

The  appellant's  counsel  also  complain,  in  argument,  of  the  al- 
leged error  of  the  court  in  overruling  his  motion  for  a  new  trial. 
It  is  insisted  that  the  trial  court  erred  in  excluding  evidence  of- 
fered by  appellant  to  establish  the  facts  alleged  in  his  complaint. 
But,  as  we  have  reached  the  conclusion  that  the  facts  stated  in  the 
complaint  were  not  sufficient  to  constitute  a  cause  of  action,  it  is 
manifest  that  the  error  of  the  court,  if  any,  in  excluding  evidence 
offered  to  establish  such  facts,  was  at  most  a  harmless  error. 
Where  the  plaintiff  appeals,  as  in  tliis  case,  and  the  record  shows 
he  has  no  cause  of  action  against  the  defendant,  intervening  errors, 
if  anv,  must  be  regarded  as  harmless,  and  the  judgment  must  be 
affirmed      Fell  v.  Muller,  78  Ind.  507. 

The  judgment  is  affirmed,  with  co6ts. 

General  Obligations  of  Railroad  Companies  as  to  Highways.— In  People 
r.  Chicago  &  Alton  R.  R.,  67  111.  118,  the  court  remarks:  "It  is  a  well-set- 
tled principle  of  the  common  law,  resting  upon  the  most  obvious  principles 
of  justice,  that  any  person  or  corporation  that  cuts  through  a  highway  for 
the  benefit  of  such  person  or  corporation  must  furnish  to  the  public  a  proper 
crossing,  though  acting  under  a  license  from  the  proper  authorities.  We 
refer  of  course  to  cases  where  the  legislative  power  has  not,  in  towns,  relieved 
the  person  or  company  that  interferes  with  the  highway  from  the  necessity 
of  removing  any  obstructions  they  may  create.  In  the  absence  of  such  an 
express  provision,  it  is  palpable  that  a  railroad  company  is  under  obligation 
to  leave  every  highway  that  it  crosses  in  a  safe  condition  for  the  use  of  the 
public." 


HIGHWAY   CROSSING — PRACTICE.  59 

The  court  was  here  speaking  of  common-law  obligations.  There  are  many 
others  arising  from  express  statutory  provisions;  such,  for  example,  as  the 
following:  "To  restore  the  highway  to  its  former  usefulness;"  "So  as  not 
to  impede  safe  and  convenient  use;"  "So  as  not  to  impair  its  usefulness. ,r 
For  cases  construing  and  limiting  these  and  similar  provisions,  see  Roberts 
«.  Chicago  &  N.  W.  R.  R.,  35  Wis.  679;  People  u.  N.  Y.  Central  &  H.  R. 
R.,  74  N.  Y.  302;  Johnston  v.  Providence  &  Springfield  R.  R.,  10  Rh.  Is. 
365;  Little  Miami  R.  R.  v.  Commissioners,  31  Ohio  St.  338;  People  v.  New 
York,  N.  H.  &  H.  R.  R.  (New  York  Court  of  Appeals),  26  Alb.  L.  J.  115. 
Compare  Gear  t>.  Chicago,  etc.,  R.  R.,  43  Iowa,  83. 

In  general,  the  obligation  of  a  railroad  company  to  restore  highway  cross- 
ings to  their  former  condition,  exists  only  as  regards  those  highways  laid 
out  for  public  use  and  maintained  as  such.     Coon  v.  North  Carolina  R.  R., 

05  N.  Car.  507.  It  does  not  extend  to  the  case  of  highways,  which  are  such 
through  constant  public  use  only.     Missouri,  E.  &  T.  R.  R.  v.  Long,  6  Am, 

6  Eng.  R.  R.  Cas.  254.  In  Flint  &  Pere  Marquette  Ry.  Co.  v.  Willey,  5  Am. 
&  Eng.  R.  R.  Cas.  305,  it  was  held  that  no  such  obligation  existed  in  the 
case  of  a  highway  not  regularly  laid  out  and  maintained,  although  the  land 
therefor  had  been  bought  and  paid  for  by  the  township,  the  fences  moved 
back  on  either  side,  and  a  bridge  erected  at  the  public  expense.  In  Central 
Railroad  Co.  of  N.  J.  t>.  State,  32  N.  J.  L.  220,  it  was  held  that  where  the 
charter  of  a  railroad  company  directs  the  company  to  keep  sufficient  passages 
over  or  under  their  railroad  where  any  public  road  crosses  the  same,  so  that 
carriages,  etc.,  may  not  be  impeded,  the  company  is  not  precluded  for  all 
time,  having  once  adopted  one  mode  of  crossing,  from  adopting  another.  It 
may  make  such  change  if  the  safety  and  comfort  of  the  people  require  it. 

Obligation  of  Company  to  Maintain  Crossing  Permanently. — The  current 
of  authority  seems  to  be  that  the  company  is  bound  to  maintain  the  crossing 
permanently.  People  v.  Chicago  &  Alton  R.  R.,  67  111.  118;  Ergler  v. 
Countv  Commissioners  of  Alleghany  Co.,  49  Md.  257;  Wellcome  v.  Leeds,  51 
Me.  313;  Chicago,  R.  I.  &  P.  R.  R.  t>.  Moffit,  75  III.  524. 

In  Missouri,  K.  &  T.  R.  R.  v.  Long,  6  Am.  &  Eng.  R.  R.  Cas.  254,  how- 
ever, where  a  statute  required  a  railroad  company  to  restore  a  highway  to 
its  former  state  or  to  such  a  state  as  not  unnecessarily  to  impair  its  useful- 
ness, it  was  held  that  there  was  no  continuing  obligation  to  keep  the  high- 
way in  repair. 

Obligation  of  Company  to  make  Improvements  to  meet  Increasing  Wants 
of  the  Community. — In  Burnett  v.  New  Haven,  etc.,  42  Conn.  174,  a  railroad 
company  was  by  its  charter  authorized  to  construct  its  tracks  over  any  high- 
way, "but  the  said  company  shall  restore  the  highway  thus  intersected  to 
its  former  state,  or  in  a  sufficient  manner  not  to  impair  its  usefulness."  The 
company  built  its  line  across  certain  streets  in  the  city  of  New  Haven  at 
grade,  a  method  of  intersection  then  perfectly  safe.  Subsequently,  owing  to* 
the  large  growth  of  the  city,  this  mode  became  unsafe,  and  a  bridge  became 
necessary.  It  was  held  that  it  was  the  duty  of  the  company  to  build  such 
a  bridge,  and  that  they  would  be  in  fault  for  failing  to  do  so.  English  v* 
New  Haven  &  Northampton  Co.,  82  Conn.  241 ;  Manley  v.  St.  Helen's  Canal 
&  R.  R.  Co.,  2  H.  &  N.  840.  But  see  State  v.  New  Haven  &  Northampton 
Co.,  45  Conn.  331. 

See,  also,  People  *.  Chicago  &  Alton  R.  R..  67  111.  118;  Wasraer  v.  Dela- 
ware, L.  &  W.  R.  R.,  30  N.  Y.  212;  L.  M.  R.  Co.  «.  Commonwealth,  81  Ohia 
St.  838. 

In  Gear  v.  Chicago,  C.  &  D.  R.  R.,  45  Iowa,  83.  the  court  remarks: 
"Where  a  railroad  company  lays  its  track  upon  a  public  highway,  it  under- 
takes, at  its  peril,  by  some  means  to  put  the  public  highway  in  as  good  con- 
tion  for  travel  as  before.  For  its  neglect  to  do  this  it  may  be  indicted,  and 
if  necessary  to  protect  the  public  in  the  use  of  the  highway,  the  obstruction 
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may  by  a  proper  order  be  abated,  even  if  the  result  be  the  destruction  of  tbe 
railroad  at  the  point  where  it  obstructs  the  public  travel.  This  being  its 
obligation,  it  would  be  manifestly  unjust  and  inequitable  to  assess  damaget 
for  the  obstruction  of  a  highway  for  all  time,  when  the  company  may  at  soy 
time  be  required  to  remove  the  obstruction  or  furnish  a  new  highway." 

Mandamus. — A  mandamus  will  also  lie  to  oblige  the  company  to  fulfil  its 
duty  where  it  has  left  such  duty  entirely  unfulfilled.  People  v.  New  York 
Cent.  &  C.  R.  R.,  74  N.  Y.  802;  Indianapolis  &  Ann.  R.  K.  v.  8tate  exrel, 
etc.,  37  Md.  489.  Or  has  fulfilled  it  imperfectly.  People  ex  rel.  v.  Dutchess 
«&  Col.  R.  R.  Co.,  58  K.  Y.  152;  Maine  «.  Gorham,  87  Me.  451. 

Injunction! — The  company  may  be  compelled  by  mandatory  injunction  to 
'perform  its  statutory  duty.     State  v.  Dayton  <fe  S.  E.  R.  R.,  83  Ohio  St.  434. 


Hastings  and  Grand  Island  R.  R.  Oo. 

v. 
Ingalls. 

(15  Nebraska  Report*,  128.) 

Objections  to  the  competency  of  Jurors  must  be  assigned  in  the  motion  for 
*  new  trial  to  be  available  in  the  supreme  court. 

Where  a  railroad  is  built  upon  a  public  road  the  owner  of  the  land  is  en- 
titled to  recover  the  damages  to  his  land  by  reason  of  the  additional  burden 
placed  thereon  by  the  appropriation  of  the  road  to  the  use  of  the  railway 
•company. 

A  purchaser  of  real  estate  and  holding  the  same  by  contract  may  maintain 
an  action  in  such  case  for  the  damages  sustained  by  him.  The  holder  of  the 
legal  title  should  be  joined,  but  if  no  objection  is  made  for  non-joinder  the 
•equitable  owner  may  recover  his  actual  damages. 

A  person  having  been  in  possession  of  a  timber-culture  claim  for  less  than 
ten  years,  whose  possession  is  not  injured  or  disturbed,  cannot  maintain  an 
action  for  damages  to  the  land  itself  caused  by  the  construction  of  a  railroad 
on  a  public  road  which  passes  along  one  side  of  such  claim. 

Under  the  general  assignment,  "  errors  of  law  occurring  at  the  trial,"  ob- 
jections to  the  instructions  given  or  refused  cannot  be  considered.  Such 
instructions  must  be  pointed  out  in  some  way  either  by  number  or  other 
means  of  identifying  the  same. 

Error  to  the  district  court  for  Adams  County.  Tried  below 
before  Gaslin,  J. 

John  Doniphan  and  Batty  &  Ragan  for  plaintiff  in  error. 
Brown  &  Ryan  Brothers  for  defendant  in  error. 

Maxwell,  J. — In  1879  the  defendant  in  error,  Ingalls,  com- 
menced an  action  against  the  plaintiff  in  error  to  recover  dam- 
ages, by  reason  of  the  location  and  construction  of  the  plaintiff's 
railroad  in  the  public  road,  on  lands  which  the  defendant  had  par- 
chased  and  was  in  possession  of,  but  had  not  fully  paid  for. 

On  the  trial  of  the  cause  a  verdict  for  $500  was  given  in  favor 
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of  Ingalls,  upon  which  judgment  was  rendered.  The  cause  of  ac- 
tion is  set  forth  in  the  petition  as  follows : 

"  And  the  plaintiff  further  says,  that  on  the  west  side  of  the  land 
above  described  for  the  distance  of  one  mile  there  is  a  public 
highway,  sixty-six  feet  wide,  the  east  half  of  which  said  highway  is 
on  the  lands  of  this  plaintiff,  and  this  plaintiff  owns  the  east  half  of 
said  highway  subject  to  the  eight  of  way  of  the  public  to  pass  and 
repass  thereon  in  the  usual  carriages  and  conveyances  ordinarily 
used  by  the  public  in  travelling  along  the  public  highways. 

"  And  this  plaintiff  further  says,  that  tlie  south  portion  of  the 
land  above  described  lies  adjacent  to  the  city  of  Hastings,  lying 
immediately  west  of  said  trace  of  land,  and  is  only  separated  there- 
from by  the  highway  aforesaid. 

"  And  plaintiff  further  says,  that  prior  to  the  grievances  herein- 
after mentioned,  said  land  was  very  valuable  by  reason  of  its  loca- 
tion adjacent  to  said  city  and  also  by  reason  of  said  highway,  which 
was  used  by  a  large  number  of  the  travelling  public  in  going  to 
and  from  said  city  of  Hastings. 

"And  plaintiff  further  says,  that  the  defendant  wholly  disre- 
garded the  plaintiff's  rights  in  the  premises,  wrongfully  and  with- 
out any  legal  authority  whatever  did,  on  or  about  the  16th  day  of 
September,  a.d.  1879,  lay  the  track  of  its  said  railroad  along  and 
upon  the  east  side  of  said  highway,  throughout  the  whole  distance 
where  said  highway  passes  along  the  west  side  of  the  plaintiff's 
premises  as  above  described,  so  that  the  whole  of  the  defendant's 
railroad  track  rests  upon  that  portion  of  the  said  highway  which 
passes  over  the  lands  of  this  plaintiff;  and  that  the  said  defendant 
is  now  and  for  several  months  last  past  has  been  running  its  trains 
of  cars  along  and  upon  the  said  highway  and  on  the  lands  of  the 
plaintiff  as  aforesaid." 

A  motion  for  a  new  trial  was  filed  by  both  parties  and  overruled y 
the  grounds  assigned  in  the  plaintiff's  motion  are  in  substance: 
First.  That  the  damages  are  excessive.  Second.  Error  in  the 
assessment.  Third.  That  the  verdict  is  not  sustained  by  sufficient 
evidence.     Fourth.  Errors  of  law  occurring  at  the  trial. 

Numerous  objections  are  made  to  certain  of  the  jurors,  who  it  is 
claimed  were  biassed  against  the  plaintiff.  No  objection  of  the 
kind  was  made  in  the  motion  for  a  new  trial,  and  it  cannot  now 
be  considered. 

The  plaintiff  claims  to  have  obtained  the  right  of  way  from  the 
county  commissioners  of  Adams  County,  paying  them  therefor  the 
sum  of  $450 ;  that  by  reason  of  such  grant  of  the  right  of  way 
Ingalls  is  precluded  from  maintaining  an  action,  the  wrong  being 
of  the  kind  for  which  the  law  provides  no  remedy  ;  that  tlie  land 
in  question  having  been  taken  for  a  public  road,  the  legislature  and 
proper  public  authorities  may  apply  it  to  any  public  use  they  may 
see  fit    The  decisions  are  conflicting  upon  this  question. 
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In  Williams  v.  New  York  Cent.  Ry.,  18.  Barb.  222-246,  it 
is  said  :  u  A  railroad  is  only  an  improved  highway,  and  the  use  of 
the  street  by  a  railway  is  one  of  the  modes  of  enjoying  a  public 
easement."  In  that  case  the  statute  authorized  the  railroad  com- 
pany to  intersect  and  build  their  road  upon  any  public  highway. 
The  decision  of  the  supreme  court  was  reversed  in  the  court  of 
appeals  (16  N.  Y.  97),  where  .it  was  held  that  the  appropria- 
tion of  a  highway  by  a  railroad  company  was  the  imposition  of  an 
additional  burden  upon  and  a  taking  of  the  property  of  the  owner  of 
the  fee  within  the  meaning  of  the  constitutional  provision,  which 
forbids  such  taking  without  compensation. 

In  the  case  of  the  Pres.  Society  v.  The  Auburn  &  Roch.  R.  Co., 
8  Hill,  567,  the  action  was  for  trespass  for  entering  upon  the  plain- 
tiff's premises,  digging  up  the  soil  and  constructing  a  railroad  track 
upon  it.  The  defence  was  that  the  locus  in  quo  was  a  public  high- 
way, and  the  charter  of  the  corporation  expressly  authorized  it  to 
construct  its  road  upon  and  across  any  highway.  The  court  held 
that  the  legislature  Jiad  no  power  to  authorize  the  company  to  enter 
upon  and  appropriate  the  land  in  question  for  purposes  other  than 
those  to  which  it  had  been  originally  dedicated  in  pursuance  of  the 
highway  act,  without  first  providing  ua  just  compensation  there- 
for." TThis  decision,  so  far  as  we  are  aware,  has  never  been  over- 
ruled in  that  State. 

In  the  late  case  of  Story  v.  New  York  Elevated  Ry.  Co., 
7  Am.  &  Eng.  R.  R.  Cas.  596,  it  was  held  by  the  court  of 
appeals  of  New  York  that  the  erection  of  an  elevated  railway  in  a 
street  is  inconsistent  with  its  use  as  a  street,  and  constitutes  6uch  an 
appropriation  of  the  adjoining  lot-owner's  easement  of  the  passage 
OA  is  forbidden  by  the  constitutional  inhibition  of  the  taking  of 
private  property  for  public  purposes  without  compensation. 

In  Williams  v.  Nat.  B.  P.  R.  Co.,  21  Mo.  580,  the  court  held 
that  the  grant  of  the  right  of  locating  a  plank-road  upon  a  country 
road  did  not  preclude  the  owner  of  the  soil  on  which  the  plank- 
road  was  built  from  recovering  compensation. 

These  cases  seem  to  be  founded  upon  justice,  and  meet  our  ap- 
proval. In  cases  holding  a  contrary  view  it  is  said  that  a  steam 
railway  is  an  improved  public  highway,  and  is  no  additional  bur- 
den upon  the  land.  But  this  view  cannot  be  sustained.  It  is  true 
that  a  railway  for  the  transportation  of  all  persons  who  may  desire, 
upon  payment  of  fare,  to  be  carried  in  the  cars  of  the  company, 
that  mode  of  travel  being  exclusive,  is  a  highway.  But  it  is  not  a 
common  highway  in  the  ordinary  sense  of  the  term  nor  in  the  or- 
dinary mode  of  travel.  A  canal  is  also  a  highway,  but  no  one 
would  contend  that  the  corporation  constructing  a  canal  could  ap- 
propriate a  public  road  witnout  compensation  to  the  owner  of  the 
ana.     We  have  no  doubt  the  construction  of  a  railroad  upon  a 
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public  road  is  an  additional  burden  npon  the  land,  for  which  the 
owner  is  entitled  to  compensation. 

The  legal  title  to  the  land  in  question  at  the  time  of  the  loca- 
tion of  the  railroad  was  in  the  union  Pacific  Ry.  Co.,  and  the 
proof  shows  that  Ingalls  was  in  default  in  his  payments,  and  that 
the  contract  was  subject  to  forfeiture. 

The  company  did  not  take  advantage  of  the  default,  however, 
and  there  is  a  stipulation  in  the  record  that  since  the  trial  in  the 
court  below  Ingalls  has  paid  in  full  for  the  land,  but  has  not  yet 
received  a  deed.  It  is  claimed  upon  this  state  of  facts  that  he  can- 
not recover — the  right  of  recovery  belonging  alone  to  the  owner  of 
the  fee.  It  is  a  familiar  rnle  that  where  a  contract  is  made  for  the 
sale  of  land,  the  vendor  becomes  in  equity  and  by  construction  of 
law  a  trustee  for  the  vendee  of  the  real  estate,  and  the  vendee  be- 
comes a  trustee  of  the  vendor  for. the  purchase-money ;  the  vendee 
is  the  owner  of  the  land  although  the  legal  title  continue  in  the 
vendor.  Tiffany  &  Bui  lard  on  Trusts  and  Trustees,  491 ;  Story's 
Eq.  Juris.  §§  790-1212;  Seton  v.  Slade,  7  Ves.  264;  Craig  v. 
Leslie,  3  Wheat,  577 ;  Beverly  v.  Peters,  10  Peters,  532 ;  Henson 
v.  Ott,  7  Ind.  512.  Ingalls  had  an  estate  in  the  land  and  was  in 
possession.  To  the  extent  of  the  estate  he  was  entitled  to  recover. 
At  the  most  there  was  a  defect  of  parties ;  but  no  objection  of  this 
kind  was  made  in  the  pleadings,  and  therefore  he  was  entitled  to 
recover  for  the  injury  to  the  extent  of  his  interest.  It  is  agreed 
that  he  has  paid  for  the  land  in  full,  so  that  in  no  contingency  can 
the  company  be  liable  to  another  party  for  the  injury  here  com- 
plained of. 

Excessive  damages.  The  testimony  upon  the  question  of  dam- 
ages is  conflicting,  some  of  the  witnesses  putting  the  depreciation 
in  value  of  the  property' of  Ingalls  by  reason  of  the  appropriation 
by  the  railroad  company  at  $4000.  This  being  so,  and  the  weight 
of  testimony  being  that  the  damages  were  greater  than  the  amount 
of  the  verdict,  this  objection  is  not  well  taken.  The  second  and 
third  objections  are  to  the  same  effect  as  the  first. 

Errors  of  law  occurring  at  the  trial.  The  statute  provides  that 
the  grounds  of  the  motion  for  a  new  trial  may  be  assigned  in  the 
language  of  the  statute  without  further  or  other  particularity. 
The  bill  of  exceptions  contains  a  record  of  the  trial,  and  any  error 
appearing  therein  may  be  considered  under  the  general  assignment 
of  "  errors  of  law  occurring  at  the  trial."  But  under  our  present 
statute  instructions  are  required  to  be  filed  with  the  clerk  before 
being  given  to  the  jury,  and  are  made  a  part  of  the  record  proper 
—not  the  bill  of  exceptions.  There  is  good  reason  for  allowing  a 
general  assignment  of  all  errors  arising  from  objection  to  the  ad- 
mission or  rejection  of  testimony,  as  it  is  frequently  almost  impos- 
sible to  point  out  all  such  errors  in  the  motion  for  a  new  trial. 
Bat  no  such  difficulty  arises  in  regard  to  instructions.     The  statute 
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requires  them  to  be  given  in  consecutively  numbered  paragraphs, 
and  provides  that  they  may  be  excepted  to  without  assigning  a  rea- 
son therefor.  One  of  the  objects  of  the  statute  was  to  enable  a 
party  objecting  to  an  instruction  to  bring  it  to  the  attention  of  the 
court  by  number,  and  thus  avoid  the  inconvenience  of  copying  the 
same.  In  the  early  history  of  this  State  instructions  were  given 
orally,  and  if  excepted  to  the  party  excepting  was  required  to  re- 
duce the  same  to  writing  and  preserve  them  in  a  bill  of  exceptions. 

If  such  was  the  law  at  the  present  time  a  general  assignment 
would  be  sufficient  because  an  inspection  of  a  bill  of  exceptions 
would  show  the  errors  complained  of.  But  such  is  not  the  law, 
and  if  no  objection  is  made  to  the  instructions  in  the  motion  for  a 
new  trial,  they  need  not  and  in  fact  should  not  be  copied  into  the 
transcript.  It  is  but  justice  to  the  trial  court  that  objections  to  in- 
structions be  pointed  out,  and  in  our  opinion  the  statute  has  not 
changed  that  requirement. 

This  court  will  construe  the  grounds  in  the  motion  for  a  new 
trial  very  liberally  in  order  to  prevent  a  failure  of  justice,  but  has 
no  authority  to  waive  assignments  of  error.  The  objections  to  the 
instructions  therefore  cannot  be  considered. 

It  is  very  clear  that  justice  has  beeu  done  and  that  the  verdict 
is  sustained  by  the  weight  of  testimony. 

Ingalls  has  filed  a  cross  petition  in  error,  in  which  he  has  assigned 
various  grounds  for  setting  the  verdict  smd  judgment  aside,  the 
principal  one  being  that  he  was  not  permitted  to  recover  special 
damages. 

An  examination  of  the  petition  will  show  that  no  facts  are 
pleaded  showing  that  he  was  entitled  to  such  damages,  hence  there 
is  no  error  in  the  exclusion  of  the  same. 

Ingalls  claims  damages  by  reason  of  the  construction  of  the  rail- 
road on  the  public  road  for  the  distance  of  one  mile  on  his  land. 
One  half  of  this  land  was  held  by  him  as  a  timber  culture  claim, 
which  he  had  entered  on  the  19th  of  April,  1875,  and  upon  which 
he  was  required  to  cultivate  and  have  growing  thereon  at  the  ex- 
piration of  ten  years  from  the  date  of  entry  me  number  of  trees 
required  by  the  act  of  congress.  The  jury  allowed  no  damages  on 
this  claim,  and  this  is  assigned  for  error.  No  injury  to  his  pos- 
session was  claimed  or  shown.  A  timber  culture  entry  is  made 
upon  condition  that  the  party  entering  the  same  shall  comply  with 
the  law  in  setting  out  and  cultivating  the  number  of  acres  of  trees 
and  the  number  of  trees  per  acre  required.  If  he  fail  to  do  this, 
the  entry  will  be  subject  to  forfeiture  or  will  lapse.  The  entry  may 
be  abandoned  and  the  land  entered  by  another.  The  United  States 
cannot  be  joined  as  a  party  in  a  suit  for  damages  so  as  to  protect 
the  railroad  company  or  conclude  the  purchaser  of  land,  as  the  title 
of  the  United  States  can  be  divested  only  in  some  of  the  modes  pro- 
vided in  the  statute.     Until  his  title  is  complete  therefore,  a  party 
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who  has  entered  the  land  cannot  recover  for  damages  to  the  land 
itself  bat  merely  for  injury  to  his  possession.  As  no  such  injury 
is  shown,  the  verdict  is  right.  There  is  no  error  in  the  record  and 
the  judgment  is  affirmed,  the  costs  in  this  conrt  to  be  taxed  equally 
to  the  parties. 

Judgment  accordingly. 

Cobb,  J.,  concurs. 

Lake,  C.  J.,  dissents  from  the  conclusion  of  the  court  referred 
r  >  in  the  second  clanse  of  the  syllabus. 
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Where  Street  is  Owned  by  Abutting  Landowner  in  Fee  he  is  entitled  to 
Damages  where  Railroad  is  constructed  thereon.— This  proposition  is  well 
Milled  by  numerous  authorities.  Williams  v.  New  York  Central  R.  R.,  16 
X.  Y.  97;  Presbyterian  Society  v.  Auburn  &  Rochester  R.  R.,  3  Hill  (N.  Y.), 
567;  Davis  v.  Mayor  of  New  York,  14  N.  Y.  506;  Mahon  v.  New  York  C. 
R.  R.  Co  24  N.  Y.  658;  Carpenter*.  New  York  C.  B.  R.  Co.,  Id.  655;  Wager 
r.  Troy  Union  R,  R.  Co.,  25  Id.  526;  Craig  v.  Rochester  City  and  Brighton 
R.  R.  Co.,  39  N.  Y.  404;  Kucheman  et  al.  v.  C.,  C.  &  D.  Ry.  Co.,  46  Iowa, 
366;  Indianapolis,  B.  &  W.  R.  Co.  v.  Hartley  et  al,  67  111.  439;  Stetson*. 
Chicago  &  £.  R.  Co.,  75  111.  74;  Imlay  et  al.  v.  Union  Branch  R.  Co.,  26  Conn. 
249;  Grand  Rapids  &  Ind.  R.  R.  Co.  v.  Heisel,  88  Mich.  62;  State  v.  Laver- 
ack,  5  Vroom.  201;  Hinchman  e.  Paterson  Horse  R.  Co.,  2  C.E.Greene,  75; 
Morris  &  Essex  R.  Co.  e.  Hudson  Tunnel  R.  Co.,  10  C.  E.  Greene,  385 ;  Gray 
t.  8t.  Paul  &  Pacific  R.  Co.,  13  Minn.  315;  Schuvmeier  v.  St.  Paul  &  Pac.  R. 
Co.,  10  Minn.  82;  Harrington  et  al.  v.  St.  Paul  &  Sioux  R.  Co.,  17  Minn.  215; 
Adams  e.  Hastings  &  Dakota  R.  Co.,  18  Minn.  260;  Kaiser  c.  St.  Paul,  Still- 
water &  T.  P.  R.  Co.,  22  Minn.  149;  Cox  *.  Louisville,  N.  A.  &  Chicago  R. 
Co.,  48  Ind.  178;  Carson  v.  Central  R.  Co.,  35  Cal.  325;  Southern  Pacific  R. 
Co.  v.  Reed,  41  Cal.  256;  Pord  *.  Chicago  &  N.  W.  R.  Co.,  14  Wise.  609; 
Pomeroy  v.  Milwaukee  &  Chicago  R.  Co.,  16  Wise.  640;  Sherman  v.  Mil- 
waukee, L.  8.  &  W.  R.  Co.,  40  Wise.  645 ;  Blerch  t>.  Chicago  &  N.  W.  R.  Co., 
43  Wise.  183;  Lawrence  R.  Co.  e.  Williams,  35  Ohio  St.  168;  Terre  Haute  & 
Indianapolis  R.  Co.  v.  Scott  et  al.,  74  Ind.  29;  Carle  v.  Clear  Water,  St.  R. 
&  T.  Co.,  25  Alb.  L.  J.  156  (Minn.);  Story  v.  New  York  Elevated  R.  Co.,  7 
Am.  &  Eng.  R.  R.  Cas.  596 ;  Grand  Rapids,  etc.,  R.  Co.  v.  Heisel,  10  Am.  & 
Eng.  R.  R.  Cas.  260.  But  see  Brainard  v.  Missisquoi  R.  Co.,  48  Yt.  107 ;  Jones 
*.  Keith  et  al ,  37  Tex.  894;  Peddicord  v.  Baltimore  C.  &  E.  M.  Pass.  R.  Co., 
34  Md.  463;  Whitticer  v.  Portland  &  Kennebec  R.  Co..  38  Me.  26. 

Where  Abutting  Owner  does  not  Own  Fee  of  Street  no  Damages  are  in 
general  Recoverable. — It  seems  to  be  also  tolerably  well  settled  that  where 
the  abutting  owner  does  not  own  the  fee,  he  can  recover  no  damages  in  the 
esse  of  the  construction  of  a  railroad  on  the  street  in  front  of  his  premises 
where  there  is  no  interference  with  or  prevention  of  its  use  as  a  street. 
Houston  &  Texas  Central  R.  Co.  e.  Odum,  2  Am.  &  Eng.  R.  R.  Cas.  503; 
Pittsburgh,  Pt.  Wayne  &  Chicago  R.  Co.  i>.  Reich,  101  111.  157;  Porters 
North  Missouri  R.  Co.,  83  Mo.  128;  Lackland  et  rex.  Porter*?.  North  Mo. 
R.  R.  Co.,  83  Mo.  128;  Lackland  t>.  North  Missouri  R.  R.  Co.,  34  Mo.  259; 
Milburn  et  al.  v.  City  of  Cedar  Rapids  etal.y  12  Iowa,  246;  City  of  Clinton  v. 
Cedar  Rapids  &  M.  R.  R.  Co.,  24  Iowa,  455;  Chicago,  N.  &  S.  R.  Co.  v. 
Mayor,  etc.,  of  Newton,  86  Iowa,  299;  Ingram  et  al.  t.  C.  D.  &  M.  R.  R. 
Co.,  88  Iowa,  669;  Slatton  e.  Des  Moines  Valley  R.  R.  Co.,  29  Iowa.  148; 
Barr  9.  City  of  Oskaloosa,  45  Iowa,  275 ;  Moses  et  al.  v.  Pittsburgh,  Ft.  Wayne 
A  Chicago  R.  Co.,  21  111.1516;  Murphy  v.  City  of  Chicago,  29  111.  279;  Stetson 
*.  Chicago  &  E.  R  Co.,  75  111.  74;  Chicago,  R.  I.  &  P.  R.  Co.  *.  Joliet,  79 
III  25;  Chicago,  B.  &  Q.  R.  Co.  v.  McGinnis,  79  111.  279;  Chicago  v.  Rumscy, 
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87  111.  848;  Brainerd  *.  Miasiaquoi  R.  R.  Co.,  48  Yt.  107;  NkholsoB  v.  N.  T. 

6  N.  H.  R.  Co.,  22  Conn.  74;  Elliott  v.  Fair  Haven  &  Westville  R.  Co.,  32 
Conn.  579;  Grand  Rapids  &  Indiana  R.  R.  Co.  t.Heisel,  38  Mich,  62;  Atchi- 
son &  Nebraska  R.  R.  Co.  v.  Garside,  10  Kan.  522 ;  Colorado  Central  R.  R. 
Co.  v.  Molandin,  4  Col.  145;  New  Albany  &  Salem  R.  Co.  v.  O Daily,  12  lad. 
551;  Carson  v.  Central  R.  Co.,  85  Cal.  325;  Market  Street  R.  Co.  v.  Central 
R.  Co.,  51  Cal.  583;  Brown  v.  Duplessis,  14  La,  Ann.  842;  Whittieert.  Port- 
land &K.  R.  Co.,  88  Me.  26;  McLoughlin  v.  Charlotte  <&  S.  C.  R.  Co.,  5  Rich. 
\8.  C.)  583;  Attorney- General  v.  Metropolitan  R.  Co.,  125  Mass.  515;  Appel- 
late v.  Lexington  &  Ohio  R.  Co.,  8  Dana  (Ky.),  289;  Wolfe  v.  Covington  <fe 
Lexington  R.  R.,  15  B.  Monroe,  204;  Louisville  &  Frankford  R.  Co.  t>.  Brown, 
17  B.  Monroe,  768;  Cosby  t?.  Owensboro'  &  Rus6elville  R.  R.  Co.,  10  Bush. 
288;  Newport  &  Cincinnati  Bridge  Co.  v.  Foote,  9  Bush.  264;  Cinn.  &  Spring 
I.  Ave.  R.  Co.  v.  Cumminsville,  14  Ohio  St.  523 ;  People  et  al.  v.  Kerr  et  al, 
27  N.  Y.  188;  Kellinger  v.  Forty-second  St.  &  Grand  St.  R.  R.  Co.,  50N.Y. 
206;  Patterson  v.  Chicago,  D.  &  V.  R.  Co.,  75  111.  588;  Hiss  *.  Baltimore  <fc 
H.  P.  R.  R.  Co.,  4  Am.  &  Eng.  R.  R.  Cas.  201 ;  Heath  «.  Dee  Moines,  etc., 
R.  R.  Co.,  10  Am.  &  En$.  R.  R.  Cas.  318. 

In  Georgia  and  Louisiana  it  is  held  that  damages  are  recoverable  where 
a  steam  railroad  is  constructed,  but  not  in  the  case  of  an  ordinary  horse  rail- 
road. Brown  v.  Duplessis  et  al.f  14  La.  Ann.  842;  South  Carolina  R.  R.  t. 
Steiner,  44  Ga.  546. 

Where  the  property  is  seriously  injured  by  reason  of  the  fact  that  the  use 
of  the  street  as  such  is  interfered  with,  there  are  many  cases  holding  that  the 
owner  is  entitled  to  damages.  Starr  *>.  C.  &  A.  R.  Co.,  4  Zab.  (N.  J.)  592; 
Dixon  v.  Bait.  &  P.  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  201 ;  T.  H.  &  I.  R.  R. 
Co.  v.  8cott,  8  Am.  &  Eng.  R.  R.  Cas.  208 ;  Scioto  «.  R.  R.  Co.  v.  Lawrence, 

7  Am.  &  Eng.  R.  R.  Cas.  93;  Brakken  v.  Minneapolis,  etc.,  R.  Co.,  7  Am.  & 
Eng.  R.  R.  Cas.  593;  Mulholland  v.  D.  M.  A.  &  W.  R.  Co.,  10  Am.  &  Eng. 
R.  R.  Cas.  99;  Scott  v.  Indianapolis,  etc.,  R.  Co.,  10  Am.  &  Eng.  R.  R.  Cas. 
189;  Gulf,  etc.,  R.  Co.  v.  Graves,  10  Am.  &  Eng.  R.  R.  Cas.  199;  Grand 
Rapids,  etc..  R.  Co.  v.  Heisel,  10  Am.  &  Eng.  R.  R.  Cas.  260. 

Doctrine  in  Pennsylvania. — In  Pennsylvania  it  seems  that  the  streets  and 
highways  may  be  used  for  railroad  purposes  with  the  legislative  sanction 
without  making  compensation  to  abutting  landowners  in  any  event.  Phila- 
delphia &  Trenton  R.  Co.,  6  Whart.  25;  Cleveland  R.  R.  «.  Speer,  56  Pa.  St. 
325;  Mifflin  t>.  R.  R.,  16  Pa.  St.  182;  Snyder  u.  Pennsylvania  R.  R.  Co.,  55 
Pa.  St.  340;  Mercer  t>.  Pittsburgh  R.  R.  Co.,  80  Pa.  St.  99;  Struthers*.  Dun- 
kirk R.  Co.,  7  Cent.  L.  J.  218;  Commonwealth  v.  Erie  &  N.  E.  R.  Co.,  27 
Pa.  St.  839;  Danville,  H.  &  W.  R.  Co.  t>.  Commonwealth,  73  Pa.  St.  29; 
Struthers  t>.  Dunkirk,  W.  &  P.  R.  Co.,  87  Pa.  St.  282.  But  see  Pusev  r.City 
of  Allegheny,  98  Pa.  St.  522;  Minnig  et  al  v.  New  York  C.  &  St.  L."R.  Co., 
11  Weekly  Notes  of  Cases  (Phila.),  297. 

Acts  of  Municipal  Officers  done  Colore  Officii  but  Ultra  Vires  the  Cor 
poration  Impose  no  Liability. — Where  the  officers  of  a  municipal  corporation 
assume  the  power  to  do  some  act  on  behalf  of  the  municipality  which  is  vltm 
vires  the  corporation,  no  liability  is  in  consequence  imposed.  Mayor,  etc.. 
of  Albany  v.  Cunliff,  2  Comst.  (N.  Y.)  165;  Browning  v.  Owen  Co.,  44  Ind. 
11;  Haag  t>.  Board  of  Commissioners,  60  Ind.  511;  Smith  v.  Rochester,  70 
N.  Y.  506;  Anthony  v.  Adams,  1  Mete.  284;  Baker  v.  Boston,  12  Pick.  184: 
Thayer  u.  Boston,  19  Pick.  511;  Perley  v.  Georgetown,  7  Gray  (Mass.),  464; 
Baltimore  v.  Eschbach,  18  Md.  276;  State  v.  Mayer,  27  Md.  85;  Railroad  C<>. 
t>.  Quigley,  21  How.  202;  Cooper  v.  Atlanta,  53  Ga.  638;  Sewall  c.  St.  Paul, 
20  Minn.  511;  Aldrich  v.  Tripp,  11  R.  I.,  141  ^Chicago  r,  McGraw,  75  111. 
566;  Mead  t>.  New  Haven,  40  Conn.  72;  Morrison  v.  Lawrence,  98  Mass.  219; 
Brown  v.  Vinalhaven,  65  Me.  402;  Barbour  v.  Ellsworth,  67  Me.  294. 
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Morgan 

v. 

Des  Moines  and  St.  L.  By.  Co. 

{Advance  Cote,  Iowa.     October  23,  1884.) 

The  words  "the  streets,1'  as  used  in  section  464  of  the  Iowa  Code,  mean 
only  so  much  in  length  as  a  railroad  company  may  occupy  with  its  tracks, 
and  the  owner  of  lots  abutting  on  a  street  which  the  tracks  merely  cross  is 
not  entitled  to  damages. 

Appeal  from  Warren  Circuit  Coort. 

The  plaintiffs  are  lot-ownere  in  the  city  of  Des  Moines,  and  claim 
to  have  sustained  damages  by  reason  of  the  construction  of  the  de- 
fendant's road  on  a  street  on  which  their  respective  lots  abut.  The 
plaintiffs  instituted  proceedings  for  the  assessment  of  their  respective 
damages  by  commissioners.  From  the  assessment  in  each  case  both 
parties  appealed.  Botli  cases  were  tried  to  a  jury.  In  the  former 
case  there  was  a  verdict  for  the  plaintiff,  and  judgment  was  ren- 
dered thereon.  In  the  latter,  there  was  a  verdict  for  the  defendant, 
and  the  court  set  the  same  aside  as  being  contrary  to  the  evidence 
and  instructions  of  the  court.  The  defendant  appeals  in  both 
cases. 

Parsons  &  Runnells  for  appellants. 

Barcroft,  Gatch  &  McCaughan  for  appellees. 

% 
Adams,  J. — The  cases  are  submitted  together  as  involving  the 

same  questions  of  law.  It  is  insisted  by  defendant,  that  the  com- 
missioners had  no  jurisdiction  to  assess  the  damages,  if  any,  in  these 
cases,  and  that  it  follows  that  the  circuit  court  had  no  jurisdiction 
to  entertain  the  appeals.  In  support  of  this  position  they  citeMul- 
holland  v.  Des  Moines,  A.  &  W.  R.  Co.,  60  Iowa,  740 ;  s.  c,  10  Am. 
&  Eng.  R.  R.  Cas.  99.  The  plaintiffs  contend  that  while  it  might 
be  true  that  the  commissioners  would  not  have  jurisdiction  to  assess 
such  damages  without  the  <sonsent  of  the  railroad  company,  yet 
that  such  consent  was  given,  the  company  merely  providing  that  it 
should  not  be  estopped  from  insisting  that  the  plaintiffs  were  not 
entitled  to  damages  in  any  form  under  the  law.  The  consent  is 
clearly  enough  shown.  Whether  it  was  sufficient  to  confer  juris- 
diction is  a  question  not  free  from  difficulty,  and  one  upon  which 
we  might  not  be  agreed.  But  our  view  of  the  case  is  such  that  we 
do  not  deem  it  necessary  to  determine  it.  For  the  purposes  of  the 
case,  it  may  be  conceded  that  the  commissioners  would  have  had 
jurisdiction,  under  the  consent  given,  to  assess  damages  if  the 
plaintiffs  had  been  entitled  to  damages  under*  the  law.  But  we 
are  agreed  that  they  were  not  entitled  to  damages. 
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The  complaint  in  each  of  these  cases  arises  out  of  the  fact  that 
the  company's  road  crosses  a  street  upon  which  the  plaintiffs  lots 
abut.  The  plaintiffs  rely  upon  section  4M  of  the  Code.  It  is  to 
be  observed,  however,  that  the  crossing  is  several  feet  distant  from 
the  lots,  and  the  plaintiff's  rights  are  the  same  (except  in  regard  to 
amount  of  damages  sustained)  as  those  of  other  persons  who  own 
lots  abutting  on  the  streets  several  rods  or  blocks  distant  from  the 
crossing.  The  question  presented  must  be  determined  by  a  con- 
struction of  the  statute  above  cited.  The  statute  provides  that 
municipal  corporations  "shall  have  the  power  to  authorize  or  forbid 
the  location  and  laying  down  of  tracks  for  railways  and  street  railway? 
on  all  streets,  alleys,  and  public  places,  but  no  railway  track  can  be 
thns  located  and  laid  down  until  after  the  injury  to  property  abutting 
upon  the  street,  alley,  or  public  places  upon  which  such  railway 
track  is  proposed  to  be  located  and  laid  down  has  been  ascertained 
and  compensated  in  the  manner  provided  for  taking  private  prop- 
erty for  works  of  internal  improvement  in  chapter  4  of  title  10  of 
the  Code  of  1873."  This  discussion  in  this  case  has  taken  a  wide 
range.  It  is  seldom  that  a  question  of  mere  construction  is  pre- 
sented to  us  with  more  fulness  of  learning  and  suggestion.  We 
do  not,  however,  deem  it  necessary  to  follow  the  counsel  through 
all  the  considerations  presented.  We  feel  controlled  by  two  or 
three  of  them,  and  these  lie  upon  the  surface  and  can  be  stated  in 
a  few  words. 

The  construction  contended  for  by  the  plaintiffs  would,  in  some 
cases  where  a  railroad  crosses  all  the  streets  of  a  city  running  in  a 
certain  direction,  give  a  right  of  action  to  all  the  lot-ownere  in  the 
city.  This  would  be  so  where  all  the  lots  of  the  city  abut  on  those 
streets.  It  is  true  that  if  the  city  were  very  large,  and  some  of  the 
lots  very  remote,  the  injury  to  some  of  the  lots  would  be  very 
small ;  but  it  would  be  impossible  to  deny  in  any  case  that  there 
was  absolutety  no  injury.  We  think  that  the  plaintiflb'  construc- 
tion would  practically  prevent  a  railroad  from  crossing  any  consid- 
erable number  of  streets,  either  for  the  purpose  of  entering  a  city 
as  a  terminus,  or  of  passing  through  it.  We  are  aware  that  it  may 
be  replied  to  this  that  it  is  better  that  it  should  be  so  than  that  in- 
dividuals should  sustain  an  injury  without  a  remedy.  But  the  law 
does  not  undertake  to  give  a  remedy  for  every  injury.  This  is 
often  so  where  the  injury  is  slight  and  the  damage  not  easily  meas- 
ured, and  where  an  attempt  to  give  a  remedy  would  probably  result 
in  extensive  litigation  in  matters  of  public  concern. 

The  question  presented  is  as  to  what  was  the  legislative  design, 
and  in  determining  this  we  are  not  confined  to  a  mere  grammarian's 
view  of  the  language  used,  but  we  may  be  governed  somewhat  by 
those  larger  considerations  of  policy  which  we  must  presume  were 

})resent  in  the  legislative  mina.     When  we  come  to  examine  the 
anguage  of  the  statute  we  find  in  it  very  little  tending  to  support 
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the  plaintiff's  view.  It  contemplates  that  the  persons  are  entitled 
to  damages  whose  lots  abnt  upon  the  street  upon  which  the  track 
is  laid.  Whether  a  track  can  be  said,  within  the  meaning  of  the 
statute,  to  be  laid  upon  a  street  which  it  merely  crosses,  we  do  not 
determine.  The  important  question  is  as  to  what  is  meant  by 
abutting  upon  the  street  upon  which  the  track  is  laid.  This 
question  would  afford  no  difficulty  in  a  case  where  a  track  is  laid 
along  the  whole  street.  In  such  a  case  the  owners  of  abutting  lots 
along  the  whole  street  would,  of  course,  be  entitled  to  damages. 
But  suppose  the  track  is  laid  along  a  small  portion  of  a  street,  as  a 
distance  of  one  block,  while  the  street  as  a  whole  extends  several 
blocks,  would  the  owners  of  abutting  lots  along  the  whole  &treet  be 
entitled  to  damages  ?  We  think  not.  The  words  "  the  street,"  as 
used  in  the  statute,  mean,  we  think,  only  so  much  in  length  as  the 
company  occupies  with  its  track. 

Similar  language  is  used  in  the  statute  providing  for  assessing  the 
eost  of  an  improvement  of  a  street  upon  abutting  lots.  Code,  §  466. 
After  providing  that  the  city  or  town  shall  have  power  to  improve 
a  highway,  the  statute  provides  for  an  assessment  upon  the  lots 
fronting  on  "  such  highway."  No  one  has  doubted,  so  far  as  we 
are  aware,  but  that  tlie  words  u  such  highway  "  mean  simply  the 
improved  part.  So,  in  the  case  at  bar,  it  appears  to  us  that  we  are 
doing  no  violence  to  the  words  "  the  street,"  as  used  in  the  statute 
to  limit  them  to  the  encumbered  part.  We  are  aware  that  actions 
have  sometimes  been  maintained  for  damages  sustained  by  reason 
of  a  nuisance  in  a  street,  where  the  place  of  the  nuisance  was  sim- 
ply near  the  plaintiff's  property  and  not  contiguous ;  but  the  de- 
cisions in  those  cases  nave  no  application  to  this.  The  plaintiffs 
are  claiming  under  a  statutory  proceeding  for  the  assessment  of 
damages  as  substantially  right-of-way  damages.  So  far  as  the  case 
of  the  plaintiff  Leas  is  concerned,  in  which  the  jury  found  for  the 
defendant  and  the  court  set  the  verdict  aside,  we  have  to  say  that 
it  may  be  that,  for  reasons  pertaining  to  the  proper  trial  of  jury 
cases,  the  court,  in  setting  aside  the  verdicts,  did  not  err.  Strict 
regularity  of  practice  might  require  that  that  case  should  be  affirmed  ; 
but,  under  the  view  which  we  have  taken,  an  affirmance  would  be 
of  no  practical  benefit  to  the  plaintiff  ;  and  as  the  parties,  by  agree- 
ment, have  submitted  the  cases  together,  and  upon  the  theory,  as 
we  understand,  that  if  we  should  hold  that  the  plaintiffs  were  not, 
under  the  statute,  entitled  to  damages,  our  decision  would  be  a  final 
disposition  of  both  cases,  we  have  concluded  that  the  judgment  in 
both  cases  should  be  reversed. 

• 

See  next  case  and  note. 
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Hanlin 

V. 

Chicago  and  Northwestern  By.  Co. 

(61  Wisconsin  Reports,  515.) 

Where  the  owner  of  land  has  by  express  or  tacit  consent  permitted  a  rail* 
road  company  to  enter  thereon,  construct  its  road-bed  and  track  thereon,  and 
occupy  the  same  for  the  purposes  of  a  railroad,  he  cannot  afterwards  bring 
an  action  of  trespass  for  such  entry  and  occupation,  but  is  restricted  to  pro- 
ceedings under  the  statute  to  have  his  compensation  and  damages  assessed. 

Incidental  damage  resulting  from  the  lawful  location,  construction,  main- 
tenance, and  operation  of  a  railroad  in  the  vicinity  of  the  land  of  a  party 
none  of  whose  land  is  taken,  does  not  constitute  a  cause  of  action  in  his 
favor  ;  and  the  fact  that  the  railroad  is  located  on  and  along  a  public  street 
does  not  alter  the  rule,  unless  in  a  case  where  the  location  of  the  railroad  is 
such  as  to  interfere  with  the  right  of  the  owner  to  access  to  and  from  his 
land  from  and  to  such  street. 

As  a  general  rule  the  obstruction  of  the  flow  of  mere  surface  water  from 
land  by  the  construction  of  a  railroad  does  not  constitute  a  cause  of  action 
in  favor  of  the  land-owner. 

Appeal  from  the  County  Court  of  Milwaukee  County.  The  fol- 
lowing statement  of  the  pleadings  was  prepared  by  Mr.  Justice 
Taylor  as  a  part  of  the  opinion  : 

This  action  wa6  brought  to  recover  damages  against  the  defendant 
company  upon  two  grounds.  The  first  count  or  cause  of  action 
attempted  to  be  set  out  in  the  complaint  is  based  upon  the  facts 
that  the  plaintiff  is  the  owner  of  certain  lots,  and  buildings  thereon 
situate,  in  the  city  of  Milwaukee,  on  the  west  side  of  Beach  Street, 
in  said  city,  and  fronting  on  said  street ;  that  the  predecessors  of 
the  defendant  company  in  1872  constructed  a  railroad  along  said 
street,  and  above  the  grade  thereof,  upon  piles,  boxes,  and  cribs,  in 
front  of  his  lots  and  buildings,  "  without  any  authority  from  or 
consent  by  or  from  the  plaintiff,  and  without  having  paid  or  offering 
to  pay  said  plaintiff  any  compensation  for  his  rights  of  property 
therein  as  an  adjoining  ownerof  real  estate  abutting  on  said  Beach 
Street,  and  without  naving  condemned  the  plaintiff's  rights  of 
property  therein  as  provided  by  the  law6of  the  State  of  Wisconsin, 
in  violation  of  the  constitution  and  laws  of  said  State." 

The  plaintiff  then  alleges  that  he  has  suffered  damages  as  follows: 
First,  by  the  loss  of  his  right  tQ  the  use  of  the  whole  of  said  Beach 
Street  as  a  public  highway ;  second,  by  cntting  off  his  access,which  he 
theretofore  had  on  said  Beach  Stree't,  to  the  waters  of  Lake  Michigan, 
and  the  obstruction  of  his  view  which  he  theretofore  had  of  said  Take 
from  his  premises,  by  the  standing  and  moving  cars  of  the  defendant 
in  front  of  and  along  plaintiff's  premises ;  third,  that  he  is  dam- 
aged and  annoyed  by  tne  moving  and  running  of  the  engines  of  the 
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defendant  along  said  track,  in  front  of  his  lots  and  houses,  at  all  times 
of  day  and  night,  by  reason  of  which  he  and  his  family  are  pre- 
vented from  getting  their  usual  and  necessary  sleep  and  rest,  and 
thereby  injuring  the  health  and  comfort  of  the  plaintiff  and  his 
family ;  fourth,  that  by  reason  of  operating  its  engines  and  cars  on 
said  railway  in  front  of  his  premises  on  said  street,  smoke,  cinders, 
and  sparks  are  emitted  from  the  defendant's  engines  and  are 
carried  by  the  winds  over,  upon,  and  through  the  plaintiff's  dwell- 
ing-house and  buildings  situated  on  his  said  premises,  so  that  at 
times  the  plaintiff's  family  have  been  compelled,  when  the  weather 
was  very  warm  and  the  air  close,  to  close  the  windows  of  his  house 
fronting  on  the  line  of  said  railway  to  keep  out  said  smoke,  cinders, 
and  sparks,  in  order  to  live  of  exist  at  all  comfortably,  and  save  his 
property  and  furniture  from  damage;  fifth,  that  the  building  of 
the  railroad,  and  moving  of  the  engines  and  cars  thereon,  has  ren- 
dered the  locality  in  and  about  plaintiff's  said  premises  unsafe  and 
dangerous,  by  reason  of  the  liability  of  said  plaintiff's  improvement 
standing  thereon  to  take  fire  and  burn  by  sparks  emitted  from 
said  engines,  and  especially  dangerous  to  pedestrians  and  teams  to 
travel  on  said  Beach  Street ;  and  that,  by  reason  of  all  said  causes, 
the. plaintiff's  premises  are  greatly  damaged,  and  depreciated  in 
value  in  the  sum  of  $5000. 

The  second  count  or  cause  of  action  set  up  in  the  complaint  alleges 
that  in  1879  the  defendant  company  filled  up  their  track  or  road-bed 
along  said  Beach  Street,  where  the  track  before  that  time  rested  on 
piles,  boxes,  and  cribs  in  front  of  said  plaintiff's  premises,  and  also 
across  Detroit  Street,  a  street  running  east  and  west  immediately 
north  of  plaintiff's  premises,  and  that  by  reason  of  such  filling  of  the 
defendant's  track  or  road-bed  the  surface  water  created  by  sudden 
and  violent  rain-storms  in  that  locality,  and  which  by  reason  of  the 
descending  scale  and  lay  of  the  ground,  from  the  west  to  the  east, 
along  said  Detroit  Street,  and  past  the  premises  of  the  plaintiff, 
flowed  into  Lake  Michigan  on  the  east  of  plaintiff's  premises,  thereby 
draining  and  carrying  off  the  surface  and  surplus  water,  and  pre- 
venting the  flooding  of  the  lower  story,  cellar,  and  basement  of 
said  plaintiff's  houses,  and  that,  by  reason  of  the  filling  of  the  rail- 
road track  along  said  Beach  Street,  the  flow  of  the  surface  and  sur- 
plus water  into  Lake  Michigan  at  tiipes  of  &udden  and  violent  storms 
was  stopped  and  impeded,  and  said  water  accumulated  to  a  great 
depth  immediately  on  the  north  of  plaintiff's  premises  on  Detroit 
Street,  and  that  during  the  years  1881,  1882,  and  18S3,  at  three 
different  times,  there  were  sudden  and  violent  rain-storms  in  that 
locality,  and  water  in  large  volumes  flowed  down  Detroit  Street 
from  the  west,  and  by  reason  of  said  embankments  of  earth- work, 
so  made  by  the  defendant  along  and  under  its  track  on  Beach 
Street,  the  water  acnmnlated  in  great  depth  in  front  of  said  plain- 
tiff's premises,  and  flowed  into  the  lower  story,  cellars,  and  base* 


72       HANLIN  V.  CHICAGO  AND  NORTHWESTERN  RY.  00. 

ments  of  plaintiff's  houses  to  the  depth  of  five  or  six  feet,  doing 
thereby  great  damage  to  personal  property  of  the  plaintiff  therein, 
to  the  amount  of  $1000.  And  he  farther  alleges  tnat  by  reason  of 
the  filling  of  the  part  of  Beach  Street  by  the  company,  and  the 
occupation  thereof  by  said  company  for  the  purpose  of  its  railroad, 
he  has  been  compelled  to  fill  np  Beach  Street  in  front  of  his  prem- 
ises not  occupied  by  the  road-bed  of  the  company  to  the  grade  of 
said  railroad  track  in  order  to  make  his  premises  useful,  and  to 
raise  his  buildings,  situated  on  his  said  premises,  up  to  the  grade 
of  the  street  so  filled  and  raised,  at  great  co6t  and  expense,  and 
claims  as  damages  therefor  the  sum  of  $5000. 

It  is  further  alleged  in  this  second  cause  of  action  that  the  rail- 
road company,  in  filling  Beach  Street  for  its  road-bed,  wrongfully 
and  unlawfully  broke  the  closewof  plaintiff's  real  estate,  and  entered 
and  trespassed  upon  the  plaintiffs  premises,  of  which  premises  and 
real  estate  said  plaintiff  is  the  owner  in  fee,  subject  only  to  the 
easement  which  the  public  have  to  said  street  as  an  ordinary  public 
highway,  and  wrongfully  converted  to  its  own  use  about  two  feet 
in  width  and  eighty  feet  in  length,  west  of  the  centre  line  of  Beach 
street,  immediately  in  front  of  plaintiff's  adjoining  and  abutting 
property  above  described ;  and  he  then  avers  that  he  has  sustained 
$15,000  damages,  and  demands  judgment  for  that  sum. 

To  this  complaint  the  defendant  company  demurred,  for  the 
following  reasons :  (1)  that  several  causes  of  action  are  improperly 
united  in  said  complaint ;  (2)  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  There  was  also  a  demur- 
rer to  each  separate  cause  of  action  stated  in  the  complaint,  on  the 
ground  that  there  are  not  sufficient  facts  stated  to  constitute  a 
cause  of  action.  The  demurrers  were  overruled,  and  from  the  or- 
ders overruling  the  same,  an  appeal  was  taken  to  this  court. 

Jenkins,  Winkler  &  Smith  tor  the  appellant. 

Small  &  Ladue  for  the  respondent. 

Taylor,  J. — The  objections  taken  in  this  court  by  the  learned 
counsel  to  the  sufficiency  of  the  complaint  are :  (1)  If  the  first 
cause  of  action  set  up  in  the  complaint  shows  that  any  part  of  the 
plaintiff's  premises  were  taken  for  the  use  of  the  railroad,  then  he 
must  seek  nis  compensation  under  the  statute,  to  have  his  compen- 
sation and  damages  assessed  by  reason  of  such  taking,  and  that  an 
action  for  damages  will  not  lie  under  the  circumstances  set  up  in 
the  complaint ;  (2)  If  it  be  construed  as  not  claiming  that  any  of 
his  property  has  been  taken,  then  his  claim  to  recover  damages  is 
for  such  as  are  incidental  to  the  lawful  construction  and  operation 
of  the  company's  railroad  in  the  vicinity  of  hi6  property ;  and  for 
such  damages  he  has  no  cause  of  action.  As  to  the  second  cause 
©f  action,  it  it  be  construed  as  alleging  a  taking  of  plaintiff's  prop- 
erty, then  the  first  objection  taken  against  the  sufficiency  oi  the 
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"first  cause  of  action  is  good  against  this ;  and  if  it  be  not  so  con- 
strued, then  no  action  will  lie  by  reason  of  the  construction  of  the 
defendant's  road-bed,  by  reason  whereof  the  flow  of  the  surface 
water  is  obstructed  and  caused  to  remain  upon  the  land  of  the 
plaintiff. 

We  are  inclined  to  agree  with  the  learned  counsel  for  the  appel- 
lant, that  if  the  facts  stated  in  either  of  the  alleged  causes  of  ac- 
tion are  to  be  construed  so  as  to  constitute  a  cause  of  action  for 
the  actual  taking  of  the  plaintiff's  real  estate,  or  any  part  thereof, 
for  the  use  of  the  railroad  company,  then,  upon  all  the  facts  stated, 
the  plaintiff  ought  not  to  be  permitted  to  sustain  this  action,  for 
the  reason  that  the  facts  stated  show  with  sufficient  certainty  that 
the  defendant  has  acquiesced  for  so  long  a  time  in  such  taking  as 
to  amount  to  a  tacit  assent  thereto,  and  that,  in  such  case,  he  must 
resort  to  his  proceedings  under  the  statute  to  have  his  damages 
assessed  for  such  taking,  and  not  by  an'action  of  trespass  for  dam- 
ages. Sec.  1852,  R.  8.,  provides  that  "  in  any  case  where  a  railroad 
corporation  shall  not  have  acquired  title  to  the  lands  upon  which 
they  shall  have  constructed  their  road-bed  or  track,  or  any  part 
thereof,  .  .  .  they  may  proceed  to  acquire  such  title  in  the  man- 
ner hereinbefore  provided ;"  that  is,  by  having  commissioners  ap- 
pointed under  the  statute  to  ascertain  the  compensation  they  must 
pay  the  owner  or  owners  for  the  lands  so  taken.  This  section,  fur- 
ther provides  that  "  in  every  such  case  the  party  interested  in  such 
lands  may  institute  and  conduct  the  proceedings  to  a  conclusion, 
if  the  corporation  delays  or  omits  to  prosecute  the  same  at  its  cost 
and  expense." 

The  language  of  this  section  is  certainly  broad  enough  to  cover 
every  case  where  a  railroad  corporation  has  already  constructed  its 
road-bed  or  tracks  upon  the  lands  of  another  without  having  ac- 
quired title  thereto  by  purchase  or  otherwise,  and  in  every  such 
case  there  can  be  no  doubt  but  that  the  land-owner  could  proceed 
under  the  statute  to  have  commissioners  appointed  to  ascertain  his 
compensation  and  damages  for  the  taking  of  his  property  by  the 
company  for  its  road-bed,  if  the  company  has  omitted  to  institute 
such  proceedings  on  its  own  behalf  until  after  they  have  so  taken 
and  occupied  his  land.  This  court  settled  that  question  in  the  case 
of  Buchner  v.  C,  M.  &  N.  W.  Ry.  Co.,  56  Wis.  403-421,  and  60 
Wis.  264;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  447.  The  only  ques- 
tion as  to  which  there  can  be  any  doubt  is  whether  the  owner  of 
the  lands  so  taken  is  restricted  to  this  remedy  for  the  wrongful 
taking  of  his  land  by  the  railroad  company.  It  is  certainly  strongly 
intimated,  if  not  determined,  in  the  Buchner  Case,  above  cited, 
that  after  the  owner  has  permitted  the  railway  company  to  take 
possession  of  his  lands  and  construct  their  road-bed  thereon,  he 
must  be  restricted  to  his  remedy  under  the  section  of  the  statute 
above  cited,  and  that  he  cannot  maintain  an  action  at  law  or  in 
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equity  to  recover  damages  for  such  taking  and  occupation,  or  to 
enjoin  the  company  from  occupying  his  lands. 

But  if  it  should  be  admitted  that  this  court  has  not  so  deter- 
mined in  the  cases  cited,  we  are  clearly  of  the  opinion  that  no  ac- 
tion at  law  to  recover  damages  for  such  taking  and  occupation 
should  be  permitted  when  there  is  such  a  delay  in  bringing  the 
action,  or  such  circumstances  attend  the  taking  and  occupation, 
that  an  express  or  tacit  consent  to  such  occupation  may  be  clearly 
inferred.  To  restrict  the  owner  to  his  proceedings  under  the  stat- 
ute in  such  case  does  not  in  any  way  infringe  any  constitutional 
right  of  the  land-owner.   See  the  following  cases  in  this  court  upon 

2uestions  of  a  similar  character  :  Bohlman  v.  G.  B.  &  L.  P.  Rv. 
)o.,  30  Wis.  105,  108;  Andrews  v.  Farmers'  L.  &  T.  Co.,  22  Wis. 
288,  295-96 ;  Sherman  v.  M.,  L.  S.  &  W.  R.  R.  Co.,  40  Wis.  645. 
The  complaint  in  this  case  shows  that  the  corporation  whose  rights, 
privileges,  and  liabilities  the  defendant  now  enjoys  and  is  subject 
to,  having  lawful  authority  to  construct  the  track  of  their  railroad 
along  Beach  Street,  in  the  city  of  Milwaukee,  in  front  of  plain- 
tiff's property,  constructed  their  track  on  -and  along  the  same  in 
1872,  and  from  that  time  to  the  time  of  the  commencement  of  this 
action,  January,  1884,  have  operated  their  road  along  and  over 
such  track  without  objection  on  the  part  of  the  plaintiff.  We 
think,  under  such  circumstances,  it  must  be  held  that  the  plaintiff 
has,  at  least  tacitly,  consented  to  such  occupation  by  the  defendant, 
and  he  should,  therefore,  be  restricted  to  his  right  to  have  his  dam- 
ages and  compensation  ascertained  as  prescribed  by  the  statute 
above  quoted." 

If  the  complaint  be  construed  as  not  setting  out  a  cause  of 
action  in  trespass  for  the  unlawful  and  wrongful  actual  taking 
and  occupation  of  plaintiffs  land,  are  there  sufficient  facts  stated  in 
either  count  to  constitute  a  cause  of  action  in  favor  of  the  plain- 
tiff ?  We  think  this  question  must  be  answered  in  the  negative. 
In  the  first  count  or  statement  of  the  plaintiff's  alleged  cause  of 
action,  if  it  be  admitted  that  no  trespass  is  alleged  by  the  taking  or 
occupation  of  the  plaintiff's  lands,  all  the  allegations  of  damages 
are  such  as  are  necessarily  incidental  to  the  lawful  construction, 
maintenance,  and  operation  of  the  defendant's  railroad  along  one  of 
the  public  streets  of  the  city  of  Milwaukee.  In  the  absence  of  any 
allegation  that  the  defendant  has  negligently  or  carelessly  construct- 
ed its  road  or  that  it  negligently  or  carelessly  maintains  and  oper- 
ates the  6ame,  no  damages  of  the  character  set  out  in  the  first  count 
of  the  complaint  can  be  Recovered  by  the  plaintiff,  because,  as  stated, 
they  are  all  incidental  to  the  lawful  and  careful  construction,  main- 
tenance, and  operation  of  the  defendant's  railroad.  The  things  com- 
plained of  no  more  affect  the  plaintiffs  rights  than  they  do  the 
rights  and  interests  of  any  other  citizen  residing  in  the  neighbor- 
hood of  said  road  ;  nor  are  they  peculiar  to  the  plaintiff,  although 
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they  may  affect  him  in  a  different  degree.  The  railroad,  having  been 
constructed,  maintained,  and  operated  in  strict  accordance  with  law,, 
is  not  a  public  nuisance.  Its  construction  is  authorized  by  law  for 
the  promotion  of  the  public  welfare ;  and  any  damage  which  a  citi- 
zen residing  in  its  vicinity  may  suffer  incidentally  from  its  lawful 
construction,  maintenance,  and  operation  is  no  ground  for  main- 
taining an  action.  He  must  submit  to  it  for  the  general  welfare. 
This  question  has  been  so  ably  and  thoroughly  discussed  by  Judge 
Redfield,  in  the  case  of  Hatch  v.  V.  C.  R.  R.  Co.,  25  Vt.  49,  that 
I  take  the  liberty  of  quoting  at  considerable  length  from  his  opin- 
ion as  expressive  of  the  opinion  of  this  court  upon  the  question, 
involved  in  the  present  case.     The  learned  judge  says  : 

"  The  important  question  in  the  case  is,  how  far  this  railroad 
company  is  liable  for  consequential  damages  to  lands  near  their 
track,  but  no  part  of  which  is  taken  by  them  for  any  purpose.  It 
seems  to  be  conceded  in  the  argument  for  the  plaintiff,  and  as- 
sumed on  all  hands,  that  nothing  in  the  company's  charter,  or  in 
any  general  statute  of  the  State  in  force  at  the  time,  in  terms  made 
them  liable  for  such  damage." 

In  the  case  at  bar  there*  is  nothing  in  the  original  charter  of  the 
Northwestern  Union  Ry.  Co.,  or  any  amendment  thereto,  or  in 
any  general  law  of  this  State,  which,  in  terms,  makes  this  company 
liable  for  such  consequential  damages.  And  the  constitution  of 
this  State  only  prohibits  the  taking  of  the  property  of  a  person 
for  public  use  without  making  just  compensation  therefor. 

After  making  the  statement  above  quoted,  the  judge  proceeds 
to  say  :  "  And  it  seems  to  us  fair  to  assume  that,  no  6uch  obliga- 
tion being  imposed  upon  the  company  in  the  charter  or  by  tlie 
general  statutes  of  the  State  then  in  force,  it  was  the  purpose  of 
the  legislature  to  exempt  them  from  such  obligation  so  far  as  they 
had  the  power  to  do  so.  .  .  .  If,  then,  the  legislature  have  pur- 
posely exempted  this  company  from  such  an  obligation,  we  do  not 
well  perceive  how  the  plaintiff  will  be  fairly  able  to  deprive  them 
of  the  benefit  of  the  exemption,  unless  he  can  show  that  such  an 
exemption  is  a  violation  of  the  constitutional  restriction  upon  the 
power  of  the  legislature,  or  else  that  it  is  exempting  a  particular 
person  from  the  general  liability  by  law  attaching  to  all  other  per- 
sons similarly  situated ;  and  in  such  case  the  exemption  would  be 
void,  probably,  as  an  act  of  special  legislation,  upon  general  princi- 
ples of  reason  and  justice,  like  a  particular  act  allowing  one  citizen 
perpetual  exemption  from  punishment  for  all  offences,  or  from  all 
liability  for  torts.  Perhaps  it  may  be  useful  to  consider  this  lat- 
ter ground  first.  It  should  be  premised,  in  the  v#ry  outset,  that  it 
is  no  fair  test  of  the  general  liability  of  a  railroad  company  for 
their  acts  to  argue  from  what  natural  persons  may  lawfully  do,  and 
what,  if  done  by  them,  become  a  nuisance.  There  is  no  doubt 
that  if  an  individual  or  a  mere  partnership  should  do  all  that  the 
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•defendants'  company  do  daily  in  the  Tillage  of  Burlington,  they 
would  become  indictable  for  the  continuance  of  a  common  nui- 
sance, and  a  mere  statute  of  exemption  from  liability  to  prosecu- 
tion for  crime  would  not  affect  tneir  liability.  And  any  citizen 
suffering  special  damage  by  means  of  such  nuisance  might  have 
his  action,  or  enjoin  the  offenders  ordinarily,  in  equity." 

After  stating  that,  under  their  charter,  the  company  had  the 
lawful  right  to  locate  their  road  where  it  was  located,  and  that 
such  location  is  conclusive  upon  all  parties  as  to  their  right  to 
maintain  and  operate  it  on  such  location,  he  says :  "  It  will  there- 
fore scarcely  be  claimed  that  the  operations  of  the  defendants  in  the 
village  of  Burlington  are  a  mere  nuisance.  There  was  nothing  in 
the  proof  tending  to  show  that  they  were  so  conducted  as  to  be  made 
such  by  reason  o?  mismanagement  as  to  the  time  and  manner  of 
carrying  on  their  operations,  as  seems  to  have  been  held  in  some 
of  the  New  York  cases,  where  the  operation  of  engines  near  a 
church  on  Sunday  during  the  time  of  public  worship  was  regarded 
as  actionable  as  a  common  nuisance  causing  special  damage  to 
this  church  as  a  corporation.  First  Baptist  Church  v.  S.  &  T.  K.  B. 
Co.,  5  Barb.  79.  But  in  Drake  v.  Hudson  River  R.  R.  Co.,  7  Barb. 
508,  it  was  h6ld,  generally,  that  a  road  running  through  streets  in 
a  city  does  not  amount  to  the  infringement  of  private  rights,  pro- 
vided the  passage  is  left  free  to  travel.  The  owners  of  property 
bounded  on  streets  have  no  exclusive  right  of  property  m  tlietn. 
.  .  .  The  question  still  recurs,  what  is  to  be  regarded  as  a  legal 
injury  ?  It  the  operations  of  the  railroad  in  that  place  are  to  oe 
regarded  as  altogether  legal,  and  the  adjoining  proprietors  have  no 
interest  in  the  soil  under  the  street,  .  .  .  then  the  ordinary  carry- 
ing forward  of  the  business  of  the  railroad,  although  it  may  cause 
-annoyance  and  damage  to  the  dwellers  along  the  street,  could 
scarcely  be  regarded  as  a  legal  injury,  for  which  an  action  will  lie. 
In  the  language  of  the  law,  it  is  damnum  absque  injuria.  If  the 
company  constructed  their  road  in  an  improper  manner,  thus  caus- 
ing needless  damage  to  the  adjoining  proprietors,  or  if  they  wan- 
tonly or  negligently  run  their  cars  or  carry  on  their  operations  so 
as  in  any  manner  to  cause  needless  damage  to  such  proprietors, 
they  would  be  entitled  to  a  remedy  by  action." 

The  learned  judge  then  goes  on  ana  shows  that,  upon  principle 
and  authority,  "  the  first  occupier  of  land  acquires  no  right  to  ex- 
clude an  adjoining  proprietor  from  the  free  use  of  his  land  in  any 
proper  mode,  by  erections  or  excavations."  This  doctrine  of  the 
•common  law  has  been  repeatedly  affirmed  by  this  court,  and  espe- 
cially in  the  casefttf  Harrison  v.  Supervisors,  51  Wis.  645. 

After  citing  and  commenting  upon  numerous  authorities,  he 
says :  "  But  in  the  absence  of  all  statutory  provision  to  that  effect, 
no  case,  and  certainly  no  principle,  seems  to  justify  the  subjecting 
a  person,  natural  or  artificial,  in  the  prudent  pursuit  of  his  own 
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lawful  business,  to  the  payment  of  consequential  damage  to  other 
persons  in  their  property  or  business.     This  always  happens  more 
or  less  in  all  rival  pursuits,  and  often  where  there  is  nothing  of 
that  kind.     One  mill,  or  one  store  or  school,  often  injures  another- 
One's  dwelling  is  undermined,  or  its  lights  darkened,  or  its  pros- 
pect obscured,  and  thus  materially  lessened  in  value,  by  the  erec- 
tion of  other  buildings  upon  lands  of  other  proprietors.     One  i& 
beset  with  noise  or  dust  or  other  inconvenience  by  the  alteration 
of  a  street,  or  more  especially  by  the  introduction  of  a  railway; 
but  there  is  no  redress  in  any  of  these  cases.     The  thing  is  lawful 
in  the  railroad,  as  much  as  in  the  other  cases  supposed.     One 
would  not  care  if  thev  were  altogether  excluded  from  cities  and 
large  villages;  but  the  legislature  have  determined  otherwise,  and 
the  plaintiff  must  be  content  to  take  his  chance  with  other  citizens. 
These  public  works  come  too  near  some,  and  too  remote  from  others. 
They  benefit  many  and  injure  some.     It  is  not  possible  to  equal- 
ize the  advantages  and  disadvantages.     It  is  so  with  everything 
and  always  will  be.     We  do  not  expect  to  have  the  consolation,  if 
consolation  it  be,  to  know  that  these  little  inequalities  will  ever  be 
made  precisely  equal  with  us  all  in  this  life." 

The  facts  upon  which  the  plaintiff  sought  a  recovery  in  the  case 
from  which  the  above  quotations  are  made,  were  of  the  same  kind 
and  character  as  those  stated  in  the  complaint  in  the  case  at  bar  *r 
the  only  difference  being  that  in  the  Vermont  case  it  was  shown  that 
the  railroad  had  raised  an  embankment  in  the  street  in  front  of  the 
plaintiff's  store  about  three  feet  in  height  and  within  three  or  four  feet 
of  the  front  of  his  store,  the  store  standing  on  the  line  of  the  street. 
It  was  a  much  stronger  case  for  the  plaintiff  than  the  one  at  bar, 
and  under  the  rule  laid  down  by  this  court  in  the  case  of  Hobart 
v.  Milwaukee  City  R.  R.  Co.,  27  Wis.  194,  201-202,  it  is  probable 
that  this  court  would  hold  that  if  an  embankment  w.as  made  so 
near  the  plaintiffs  building  as  to  obstruct  his  access  therefrom  to- 
said  street,  he  would  be  entitled  to  recover  upon  that  ground,  even 
though  the  fee  of  the  street  had  been  in  the  city  or  some  third 
party.    But  from  the  facts  alleged  in  the  plaintiffs  complaint  thero 
is  no  question  raised  as  to  the  obstruction  of  access  from  the  plain- 
tiff's property  to  or  from  the  street.     The  whole  side  of  the  srreet 
next  to  plaintiffs  property  was  left  open  and  in  its  former  condi- 
tion, and  the  claim  that  his  right  to  cross  the  street  in  front  of  his 
building  was  obstructed  is  not  an  allegation  of  any  right  which 
was  secured  to  him  by  reason  of  his  owning  properry  on  the  street. 
Every  other  person  in  the  city  or  county  has  the  same  right  to 
cross  the  street  in  front  of  plaintiffs  property  (hat  he  has.     This 
right  depends  upon  the  fact  that  there  is  a  public  street  there,  and 
not  upon  the  ownership  of  property  on  one  side  of  the  street. 

The  whole  case  presented  by  the  first  count  in  the  plaintiff's  com- 
plaint, if  construed  as  not  claiming  damages  for  a  taking  of  his 
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land  in  the  street,  is  fully  answered  by  the  Very  clear  and  satisfac- 
tory argument  of  the  learned  judge  in  the  case  above  cited.  The 
following  cases  sustain  the  decision  of  the  Vermont  case,  and  are 
in  accordance  with  the  opinion  of  this  court  upon  the  question  above 
discussed:  Philadelphia  &  T.  R.  R.  Co., 6  Whart.  25,45.  46;  Lan- 
sing v.  Smith,  8  Cow.  146 ;  Susquehanna  Canal  Co.  v.  Wright,  9 
Watts  &  S.  9;  N.  &  C.  Bridge  Co.  v.  Foote,  9  Bush  (Kw),  264; 
Bellinger  v.  N.  Y.  C.  R.  R.  23  N.  Y.  42 ;  Richardson  v.  V.  C.  R. 
R.  Co.,  25  Vt.  465 ;  Central  Branch  U.  P.  R.  R.  Co.  v.  Andrews. 
SO  Kan.  590;  s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  248. 

Treating  the  second  count  or  statement  of  facts  set  forth  in  the 
plaintiff's  complaint  as  an  action  to  recover  damages  by  reason  of 
an  obstruction  to  the  flow  of  the  surface-water  from  the  plaintiffs 
premises  in  cases  of  extraordinary  rain-storms,  and  there  appears 
to  be  a  conclusive  reason  for  holding  that  it  does  not  state  fa£t* 
sufficient  to  constitute  a  cause  of  action.  This  court  has  several 
times  held  that  no  action  lies  to  recover  damages  for  the  obstruc- 
tion of  the  flow  of  surface-water  when  6uch  obstruction  is  by  an  indi- 
vidual or  railroad  corporation.  O'Connor  v.  F.  du  L.,  A.  &  P. 
Ry.  Co.,  52  Wis.  526 ;  Pettigrew  v.  Evansville,  25  Wis.  223 ;  Fryer 
v.  Warne,  29  Wis.  511;  Gannon  v.  Hargadon,  10  Allen,  1*06. 
There  are  no  allegations  in  the  complaint  which  would  bring  the 
case  within  the  ruling  of  the  court  in  the  case  of  Waterman  v.  C. 
&  P.  R.  R.  Co.,  30  Vt.  610 ;  cited  by  this  court  in  the  case  of 
O'Connor  v.  F.  du  L.,  A.  &  P.  Ry.  Co.,  supra;  nor  is  there  any 
intimation  in  the  O'Connor  Case  that  this  court  would  follow  the 
case  of  Waterman  v.  C.  &  P.  R.  R.  C.  upon  the  same  6tate  of 
facts,  and  no  opinion  is  intended  to  be  expressed  upon  that  subject  in 
this  opinion. 

We  hold — First,  that  where  the  owner  of  real  estate  has,  by  ex- 
press or  tacit  consent,  permitted  a  railroad  company  to  enter  upon 
Lis  lands,  construct  their  road-bed  and  track  thereon,  and  occupy 
the  same  for  the  purposes  of  a  railroad,  he  cannot  afterwards  bring 
an  action  of  trespass  to  recover  damages  for  such  entry  and  occupa- 
tion, but  he  must  be  restricted  to  proceedings  under  the  statute  to 
have  his  compensation  and  damages  assessed  ;  and,  second,  that  in- 
cidental damages  resulting  from  the  lawful  location,  construction, 
maintenance,  and  operation  of  a  railroad  in  the  vicinity  of  the 
lands  and  premises  of  a  party,  none  of  whose  lands  or  premises  are 
taken  or  occupied  by  the  railroad  company,  do  not  constitute  a 
cause  of  action  in  favor  of  such  party,  and  the  fact  that  the  rail- 
road is  located  on  and  along  a  public  street  does  not  affect  the  rights 
of  the  parties,  unless  it  be  in  a  case  where  the  location  of  the  rail- 
road is  such  as  to  interfere  with  the  right  of  the  owner  of  the  lands 
or  premises  to  access  to  and  from  his  land  or  premises  to  the  street 
along  which  such  railroad  is  constructed ;  and,  third,  as  a  general 
rule  the  obstruction  of  the  flow  of  mere  surface-water  from  the 
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land  of  a  party,  by  the  construction  of  a  railroad,  does  not  consti- 
tute a  cause  of  action  in  favor  of  such  party. 

By  the  Coubt. — Tho  order  of  the  circuit  court  overruling  the 
demurrer  to  the  complaint  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  according  to  law. 

Consequential  Damages  in  Eminent  Domain. — We  have  in  several  recent 
issues  called  the  attention  of  our  readers  to  the  current  of  late  decisions  upon 
questions  of  consequential  damages  resulting  from  the  exercise  of  eminent 
domain.  The  question  has  arisen  more  frequently,  perhaps,  in  cases  where  the 
facts  were  very  like  those  in  the  principal  case. 

It  will  be  observed  that  the  leaning  of  the  principal  case  is  opposed  to  the 
apparent  tendency  of  several  of  the  late  cases.  This  may  perhaps  be  ac- 
counted for  by  the  fact  that  the  Wisconsin  constitution  only  requires  that 
compensation  shall  be  made  for  property  taken  by  right  of  eminent  domain. 
See  Rochette  «.  Chicago,  M.  &  St.  P.  R.  R.,  note,  17  Am.  &  Eng.  R.  R.  Cas., 
192.  And  yet  in  the  very  case  to  which  attention  is  called  in  the  principal 
case,  Buchner  t>.  Chicago,  M.  &  N.  W.  R.  R.,  14  Am.  &  Eng.  R.  R.  Cas.  447,  it 
is  held  that,  in  the  words  of  the  syllabus,  li  The  appropriation  of  a  highway 
for  the  purposes' of  a  railroad  is  the  imposition  of  an  additional  burden  upon 
the  abutting  owners,  and  hence  is  taking  private  property  for  public  use, 
within  Section  13,  Art.  1,  of  the  constitution  of  Wisconsin . "  There  are  of  course 
other  points  of  difference  between  the  principal  case  and  the  authorities  to 
which  we  refer.  How  far  and  how  critically  they  have  been  examined  by  the 
court  it  is  impossible  to  say,  as  no  reference  is  made  to  them  in  the  opinion. 
The  inference  plainly  to  be  drawn,  however,  from  the  decision  is  that  the 
Wisconsin  Supreme  Court  in  construing  the  State  constitution  is  not  yet  pre- 
pared to  enlarge  the  meaning  of  the  word  "  taken." 

Bee  generally,  upon  this  subject :  Chicago,  etc.,  R.  R.  v.  Ayers,  14  Am.  & 
"Bng.R.  R.  Cas.  152;  Gottschalk  v.  Chicago,  B.  &  Q.  R.R.,  14  Am.  &Eng.  R. 

R.  Cas.  169;  Randall  v.  Jacksonville,  etc.,  R.  R.,  17  Am.  &  Eng.  R.  R.  Cas. 

1&4;  Rochette  v.  Chicago,  M.  &  St.  P.  R.  R.,  17  Am.  &  Eng.  R.  R.  Cas.  192; 

wftonu.  Baltimore  &  Ohio  R.  R.,  17  Am.  &  Eng.  R.  R.  Cas.  200;  City  of 

Denver  v.  Bayer,  2  Am.  &  Eng.  Corp.  Cas.  465,  and  notes. 


Omaha  and  Republican  Valley  R.  R.  Co. 

v. 
Rogers. 

(16  Nebraska  Beparts,  117.) 

or  jjiT  °^iier  of  property  fronting  on  a  street  of  which  the  fee  is  in  the  town. 
gfre^  *€£^  is  entitled  to  damages  for  the  construction  of  a  railroad  on  the 

*  Without  proving  special  damage. 

fore  X*r*^  *°  ^e  district  court  for  Gage  County.     Tried  below  be- 

CoV>T^aver>  J. 
tjjj  j         ^,  Hazlett  &  Bates  (A.  J.  Poppleton  with  them)  for  plain- 

^      ^*ror. 

*  ^^.  Ashby  for  defendant  in  error. 
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Cobb,  C.  J. — This  cause  was  submitted  to  the  court  below  upon 
an  agreed  statement  of  facts  as  follows: 

"  It  is  agreed  that  the  plaintiff  was  the  owner,  at  the  commence- 
ment of  this  suit,  of  the"  lot  12,  in  block  66,  in  the  city  of  Beatrice, 
Gage  County,  State  of  Nebraska,  and  if  he  is  entitled  to  recover 
damages  under  the  facts  and  the  law,  that  his  damages  are  one  hun- 
dred dollars. 

"That  the  defendant  has  not  occupied  or  built  its  line  of  railroad 
across  or  upon  the  said  lot  so  owned  by  plaintiff,  or  taken  any  of 
said  lot  for  right  of  way  or  otherwise. 

"  That  said  defendant  has  occupied  and  built  its  road  upon  the 
lot  against  to  plaintiff's  lot,  and  occupied  all  of  said  lot  up  to  the 
corner  of  plaintiff's  lot  and  in  the  public  street  and  highway  of  the 
city  of  Beatrice,  in  front  of  the  plaintiff's  lot  and  upon  the  half  of 
the  street  next  to  said  lot. 

"  That  the  citv  of  Beatrice  was  and  is  a  town  site,  entered  under 
the  laws  of  the  United  States,  and  was  laid  out,  platted,  entered, 
and  occupied  under  the  acts  of  congress  of  the  United  States  in 
that  behalf  provided,  and  the 'plaintiff's  title  to  said  lot  is  derived 
by  a  series  of  mesne  conveyances  from  the  mayor  of  said  city  of 
Beatrice,  who  entered  said  town  site  of  which  plaintiff's  lot  is  a 
part,  under  said  laws  of  congress  with  the  lots,  blocks,  and  streets 
as  they  are  now  platted.  That  the  defendant,  by  condemnation 
proceedings,  to  which  the  plaintiff  was  not  a  party,  obtained  the 
right  from  the  city  of  Beatrice  and  the  owners  of  the  adjacent  lots 
to  plaintiff's  lot  to  occupy  the  said  adjacent  lots  and  said  street  in 
the  manner  U6ed  and  occupied  by  defendant  for  the  location,  con- 
strnction,  and  operation  of  its  railroad,  and  that  defendant's  use 
and  occupation  of  said  adjacent  lots  and  street  are  proper  and 
necessary  in  the  location,  construction,  and  operation  of  said  rail- 
road. # 

"  That  plaintiff's  claim  for  damages  against  defendant  is  for  the 
use  and  occupation  by  defendant  as  aforesaid  of  the  lots  and  street 
adjacent  to  the  plaintiff's  lot,  and  for  damages  to  his  said  lot  con- 
sequent upon  the  construction  and  operation  of  its  said  road  over 
the  lots  adjacent  and  over  the  half  of  the  street  next  to  said  plain- 
tiff's lot." 

The  cause  was  tried' to  the  court  without  the  intervention  of  a 

J'ury.     There  was  a  judgment  for  the  plaintiff  for  the  6nra  of  one 
lundred  dollars ;  and  defendant  brings  the  case  to  this  court  on 
error. 

In  the  case  The  B.  &  M.  R.  R.  Co.  v.  Reinhackle,  15  Neb.  279; 
s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  172,  this  court  held :  "  That  the 
authorities  of  a  pity  have  no  power  to  authorize  a  railroad  company 
to  permanently  appropriate  and  obstruct  a  portion  of  a  street  with- 
out compensation  to  such  lot-owners  abutting  thereon  as  are  es- 
pecially injured  thereby." 
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The  parties  must  have  had  some  object  in  view  in  submitting 
their  case  upon  a  stipulation  of  facts,  rather  than  in  the  ordinary 
way,  by  the  testimony  of  witnesses.  Bearing  that  in  mind,  and 
reading  the  stipulation  of  facts  in  this  case,  it  must  be  construed  to 
mean  that  if  the  plaintiff  was  in  any  case  entitled  to  recover  for 
injuries  to  his  property  where  no  part  of  it  was  taken  or  actually 
occupied  by  the  railroad,  then  that  the  recovery  in  this  case  might 
lie  in  his  favor,  limited  in  amount  to  one  hundred  dollars.  It  is 
true  that  it  nowhere  appears  in  the  said  stipulation  that  the  plain- 
tiffs property  was  specially  damaged  by  reason  of  the  occupation 
of  the  street  by  the  railroad ;  unless  that  may  be  inferred  from  the 
following  language  of  the  stipulation :  "  That  said  defendant  has 
occupied  and  built  its  road  upon  a  lot  against  to  plaintiff's  lot,  and 
occupied  all  of  said  lot  up  to  the  comer  of  plaintiff's  lot,  and  in  the 
public  street  and  highway  of  the  said  city  of  Beatrice  in  front  of 
the  plaintiff's  lot  and  upon  the  half  of  the  street  next  to  the  said 
lot."  But  I  think  a  fair  construction  of  this  language  brings  the 
case  within  the  rule  laid  down  in  the  case  above  cited.  It  must  be 
conceded  that  the  fee  to  the  streets  of  cities  and  villages  in  this 
State,  laid  out,  platted,  and  recorded  in  accordance  with  the  law,  is 
in  the  corporation  of  such  city  or  village ;  and  I  do  not  see  where- 
in such  title  is  different  in  any  respect  in  a  city  like  Beatrice,  where 
the  land  upon  which  it  is  situated  was  originally  obtained  from  the 
United  States  Government  under  the  town-site  law.  Nor  do  I 
understand  the  case  of  B.  &  M.  K.  R.  Co.  v.  Beinhackle,  supra,  to 
depend  at  all  upon  the  doctrine  of  additional  servitude,  but  upon 
the  right  of  the  owner  of  a  lot  in  a  city  bounding  upon  a  public 
street,  to  have  and  enjoy  a  reasonable  and  unmolested  right  and 
privilege  of  access  and  use  of  said  street  for  the  legitimate  pur- 
poses of  his  property,  such  as  is  enjoyed  bv  the  community  gener- 
ally.    The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  jndges  concur. 

Lot-owner  can  only  Recover  for  Special  Injuries. — Where  the  owner  of  pro- 
perty abutting  upon  a  street  over  which  a  railroad  company  has  been  legally 
authorized  to  lay  its  tracks  claims  to  recover  for  damages  to  his  property, 
it  is  essential  to  his  claim  that  tlje  damage  should  be  direct  and  immediate, 
and  should  be  suffered  by  him  individually,  and  not  in  common  with  the 
whole  community.  Boston  &  W.  R.  R.  v.  Old  Colony  R.R.,  12  Cush.  (Mass.) 
305;  Proprietors,  etc.,  v.  Nashua  &  L.  R.  R.  10  Cush.  (Mass.)  885;  Stone  e. 
Fairbury,  P.  &  N.  W.  R.  R.,  68  111.  594 ;  Parrott  t>.  Cincinnati,  H.  &  D.  R. 
R,  10  Ohio  St.  624;  Atchison  &N.  R.  R.  v.  Garside,  10  Kan.  552;  Nichol- 
son*. N.  Y.  &  N.  H.  R.  R.,  22  Conn.  74;  Crawford  v.  Village  of  Delaware, 
7  Ohio  St.  459 ;  Street  Railway  e.  Cumminsville,  14  Ohio  St.  547 ;  Hatch  v. 
C.  &  I,  R.  R.,  18  Ohio,  92;  Keithsburg  &  Eastern  R.  R.  v.  Henry,  79  III.  290; 
Presbrey  e.  Old  Colony  &  Newport  R.  R.,  108  Mats.  100. 

90  Jl  &  &  R  Cas.« 
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Little  Bock  and  Fort  Smith  Ry. 

v. 
McGehee. 

(41  Arkansas  Reports,  202.) 

The  right  of  a  railroad  corporation  to  have  the  damages  for  the  appropria- 
tion of  land  to  its  uses  assessed  in  a  particular  mode,  is  not  a  franchise  which 
passes  to  the  purchaser  of  its  property.  It  is  a  personal  privilege  of  the 
company  and  not  transferable. 

When  a  railroad  corporation  has  no  vested  right  to  a  particular  mode  of 
assessing  damages  for  appropriating  lands  for  its  uses,  the  owner  of  land 
taken  by  it  may  sue  in  trespass  or  other  appropriate  action  and  have  his 
damages  assessed  by  a  jury. 

In  determining  the  value  of  lands  appropriated  for  public  uses,  the  same 
considerations  are  to  be  regarded  as  in  sales  between  private  parties;  the 
inquiry  being  in  such  cases,  what  from  their  availability  for  valuable  uses, 
are  they  worth  in  the  market. 

As  a  general  rule  compensation  to  the  owner  for  lands  appropriated  to 
public  uses  is  estimated  by  reference  to  the  uses  for  which  the  lands  are 
suitable,  having  regard  to  the  existing  business  or  wants  of  the  community, 
or  such  as  may  be  reasonably  expected  in  the  near  future. 

When  a  railroad  company  has  a  right  to  build  its  road,  satisfaction  of  a 
judgment  against  it  for  appropriating  lands  for  its  uses  will  render  the  appro- 
priation legal  and  protect  the  company  from  further  actions  for  occupying 
the  land ;  but  if  it  has  no  right  to  build,  then  the  road  is  a  perpetual  nuis- 
ance and  every  day's  continuance  upon  the  land  is  a  legal  wrong  for  which 
the  company  is  liable  in  damages. 

Appeal  from  Crawford  Circuit  Court. 

Wm.  Walker  and  B.  J.  Brown  for  appellant 

H.  F.  Thomason  and  Duval  &  Cravens  for  appellee. 

Smith,  J. — McGehee  6ued  the  railroad  company  in  trespass  for 
entering  upon  and  appropriating  his  land  for  a  right  of  way.  The 
cause  wafi  tried  before  a  jury  upon  issue  joined  that  tihe  supposed 
trespasses  were  committed  by  leave  ana  license  of  the  plaintiff. 
There  was  a  verdict  and  judgment  for  the  plaintiff  for  four  hun- 
dred dollars  damages. 

Upon  the  threshold  of  this  case,  we  are  confronted  by  a  claim 
that  the  act  of  January  22, 1855  (Gould's  Dig.,  ch.  140,  sees.  1-4), 
as  construed  in  C.  &  F.  R.  Co.  v.  Turner,  31  Ark.  494,  is  decisive 
and  that  the  plaintiff's  sole  remedy  was  by  special  proceedings 
under  that  statute  to  have  his  damages  assessed  in  the  first  instance 
by  five  disinterested  householders  of  the  county.  The  Little  Rock 
&  Fort  Smith  R.  R.  Co.  was  incorporated  on  the  same  day 
that  this  act  was  passed,  and  the  corporation  was  subsequently 
organized  and  the  road  partially  built  under  the  provisions  of  its 
special  charter.     But  it  appears  from  the  defendant's  own  plead- 
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ings  and  evidence,  that  prior  to  the  trespasses  in  this  action  com- 
plained of,  this  railroad  nad  been  sold  under  a  decree  of  foreclosure 
reudered  bv  the  United  States  Circuit  Court  for  the  Eastern  Dis- 
trict  of  Arkansas,  and  the  purchasers  at  such  sale  had,  under  the 
general  railroad  incorporation  law,  formed  a  new  corporation  by 
name    the    Little    Bock   and   Fort  Smith   Ry.,   which    is    the 

E  resent  defendant.  Now  the  right  of  a  railroad  corporation  to 
ave  the  damages  for  the  appropriation  of  land  to  its  uses  assessed 
in  a  particular  mode  is  not  a  franchise  which  passes  to  a  purchaser 
of  its  property.  It  is  a  personal  privilege  of  the  company  and  noc 
transferable.  Morgan  v.  Louisiana,  93  U.  S.  217;  East  Tenn.  It. 
Co.u  County  of  Hamblen,  102  Id.  273;  s.  c,  2  Am.  &  Eng.  K. 
R.  Cas.  652;*  Wilson  v.  Gaines,  103  Id.  417;  s.  c,  6  Am.  &  Eng. 
R.  R.  Cas.  627 ;  State  v.  Morgan,  28  La.  Ann.  482. 
Consequently  the  plaintiff  might  sue  in  trespass  or  other  appro- 

Eriate  action  and  have  his  damages  ascertained  by  a  jury.     White- 
ead  v.  Ark.  Cent.  R.  R.  Co.,  28  Avk.  460 ;  Constitution  of  1874, 
Art.  XII.,  sec.  9. 

In  support  of  its  plea  of  leave  and  license,  the  defendant  pro- 
duced the  plaintiff's  deed,  executed  in  the  year  1875,  granting  to 
it  a  right  of  way  through  the  locus  in  quo,  subject  to  the  proviso 
that  the  road  should  pass  along  a  specified  route  and  be  so  located 
as  not  to  interfere  with  the  grantor's  ferry  right.  And  in  1876 
the  defendant  had  entered  upon  the  land,  had  constructed  its  road- 
bed and  had  laid  its  track  upon  the  line  indicated  and  had  so  con- 
tinued to  operate  its  road  until  November,  1878,  when,  without 
the  plaintiff  s  consent  and  without  compensation  to  him,  it  aban- 
doned its  original  route  and  built  an  incline  through  the  plaintiff's 
land  from  the  main  bank  of  the  Arkansas  river  to  low-water  mark. 
This  incline  was  1250  feet  in  length  up  and  down  the  river,  with 
a  wharf  or  steamboat  landing  at  its  foot,  and  the  company  used  a 
steamboat  for  transporting  its  locomotives  across  the  river.  The 
incline  was,  in  fact,  a  section,  part,  or  continuation  of  the  defend- 
ant's railway.  It  did  not  pursue  the  route  described  in  the  deed 
along  the  high  land  on  the  river  bank,  but  descended  by  a  gentle 
grade  to  the  water's  edge ;  thus  obstructing  the  approach  to  the 
river  and  injuriously  affecting  the  ferry  privilege.  The  plea  of 
license  is  therefore  not  sustained  by  proof  and  the  plaintiff  s  right 
to  recover  some  damages  is  unquestionable. 

This  brings  us  face  to  face  with  the  substantial  question  and  real 
bone  of  contention  in  the  case,  viz. :  the  amount  of  compensation 
which  the  owner  of  the  land  condemned  is  entitled  to  receive  and 
the  principle  upon  which  it  is  to  be  estimated. 

Tne  evidence  was  that  McGehee  owned  the  river  front  for  a 
quarter  of  a  mile  on  the  eastern  or  northern  bank ;  that  it  was  a 
rocky  bluff,  entirely  unfit  for  cultivation  or  human  habitation ;  that 
the  land  actually  taken  was  only  three  or  four  acres,  insusceptible 
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of  use  for  and  profitable  purpose  except  as  a  ferry  landing;  that 
the  construction  of  the  incline  had  practically  destroyed  its  value 
for  this  last-mentioned  purpose  by  obstructing  the  approach  to  the 
river ;  that  no  ferry  had  ever  been  establishea  or  operated  on  the 
plaintiffs  land,  ana  no  license  had  been  granted  by  the  county  court 
for  such  a  ferry,  but  it  was  a  very  eligible  site  for  a  ferry  by 
reason  of  the  deep  water  at  that  point ;  that  the  plaintiffs  land 
was  less  than  one  mile  distant  from  the  licensed  ferry  at  Van 
Buren,  which  had  been  in  operation  ever  since  territorial  times; 
that  there  was  no  public  highway  leading  from  any  point  to  the 
land,  but  one  could  be  constructed  at  a  moderate  expense  from  the 
town  of  Van  Buren  or  from  the  Fayetteville  road ;  that  the  Van 
Buren  ferry  labored  under  great  disadvantages  both  at  high  and 
low  stages  of  the  water,  on  account  of  sand-bars  in  the  bed  of  the 
river  and  difficulties  in  the  way  of  landing  its  boats;  that  the  sole 
value  which  the  plaintiff  or  anybody  else  attached  to  this  tract  of 
seventy-six  acres,  traversed  by  the  defendant's  incline,  was  on 
account  of  its  suitableness  for  the  establishment  of  a  ferry ;  that 
he  had  always  destined  it  to  this  use,  and  had  once  leased  it  for 
five  years  with  a  condition  that  the  lessee  should  obtain  a  license 
and  establish  a  ferry  there  within  two  years,  or  else  surrender  the 

5 remises ;  and  that  the  plaintiff  in  granting  the  right  of  way  to 
efendant  over  his  land  had  expressly  stipulated  that  the  company 
should  run  its  road  along  the  high  land  so  as  not  to  interfere  with 
the  plaintiffs  ferry  right.  The  value  of  the  land,  before  the  con- 
struction of  the  incline,  with  the  privilege  of  applying  to  the  county 
court  for  a  ferry  license,  was  varfousl v  ekmateS  from  five  hundred 
dollars  to  five  thousand  dollars,  and  its  value  since  was  nominal,, 
say  one  hundred  dollars. 

The  defendant  moved  to  exclude  all  evidence  relating  to  the 
feasibility  of  establishing  a  ferry  from  the  plaintiffs  land  to  the 
opposite  bank.  And  it  here  contends  that  the  adaptability  of  the 
land  tor  the  purpose  of  a  ferry  was  not  a  proper  element  for  con- 
sideration in  estimating  the  value  of  the  land  condemned,  assum- 
ing that  such  adaptability  could  never  be  made  available  to  the 
plaintiff  by  reason  of  supposed  exclusive  privileges  in  the  proprie- 
tors of  the  Van  Buren  ferry ;  or  if  it  was  competent  for  the  county 
court  to  license  a  rival  ferry  near  the  town  of  Van  Buren,  that  it 
was  extremely  problematical  whether,  if  the  incline  had  never  been 
built,  such  license  would  have  been  granted  and  a  ferry  established 
by  the  present  or  any  future  owner  of  the  land,  and  consequently 
the  damages  were  too  remote,  speculative  and  inestimable  oy  any 
standard  approximating  correctness. 

A  similar  question  came  before  the  supreme  court  of  the  United 
States,  in  Boom  Co.  v.  Patterson,  98  U.  S.  403.  The  Boom  Com- 
pany wa6  a  corporation  created  under  the  laws  of  Minnesota  to 
construct  booms  between  certain  designated  points  on  the  Missis- 
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sippi  and  Rum  rivers  in  that  State.    It  was  authorized  to  enter 
upon  and  occupy  any  land  necessary  for  properly  conducting  its 
business ;  and  where  such  land  was  private  property  to  apply  to  the 
district  court  of  the  proper  county  for  the  appointment  of  com- 
missioners to  appraise  its  value  and  take  proceedings  for  its  con- 
demnation.    Patterson  was  the  owner  of  an  island  and  parts  of  two 
other  islands  in  the  Mississippi  river.     The  land  owned  by  him 
amounted  to  a  little  over  thirty-four  acres,  and  the  position  of  the 
islands  specially  fitted  them,  in  connection  with  the  west  bank  of 
the  river,  to  form  a  boom  of  extensive  dimensions,  capable  of  hold- 
ing with  safety  from  twenty  to  thirty  millions  of  feet  of  logs.    This 
land  the  Boom  Company  sought  to  condemn  for  its  uses;   and 
upon  its  application  commissioners  were  appointed  by  the  district 
court  to  appraise  its  value.     The  case  finally  got  into  the  federal 
court.     The  jury  found  a  general  verdict  assessing  the  value  of 
the  land  at  $9358.33,  but  accompanied  it  with  a  special  verdict 
assessing  its  value,  aside  from  any  consideration  of  its  value  for 
boom  purposes,  at  $300,  and  in  view  of  its  adaptability  for  those 
purposes,  a  further  and  additional  value  of  $9058.33.    The  circuit 
court,  under  a  threat  of  new  trial,  compelled  the  plaintiff  to  reduce 
his  verdict  to  $5500,  and  judgment  was  entered  for  that  amount. 
Upon  a  writ  of  error,  the  judgment  was  affirmed.     Mr.  Justice 
Field,  in  delivering  the  unanimous  opinion  of  the  court,  said  :    "  In 
determining  the  value  of  land  appropriated  for  public  purposes,  the 
same  considerations  are  to  be  regarded  as  in  a  sale  of  property  be- 
tween private  parties.     The  inquiry  in  such  cases  must  be,  what  is 
the  property  worth  in  the  market,  viewed  not  merely  with  refer-, 
ence  to  the  uses  to  which  it  is  at  the  time  applied,  but  with  refer- 
ence to  the  uses  to  which  it  is  plainly  adapted  ;  that  is  to  say,  what 
is  it  worth  from  its  availability  for  valuable  uses.     Property  is  not 
to  be  deemed  worthless  because  the  owner  allows  it  to  go  to  waste, 
or  to  be  regarded  as  valueless  because  he  is  unable  to  put  it  to  any 
use.     Others  may  be  able  to  use  it  and  make  it  subserve  the  neces- 
sities or  conveniences  of  life.     Its  capability  of  bein^  made  thus 
available  gives  it  a  market  value  which  can  be  readily  estimated. 
So  many  and  varied  are  the  circumstances  to  be  taken  into  con- 
sideration  in  determining  the  value  of  property  condemned  for 
public  purposes,  that  it  is  perhaps  impossible  to  formulate  a  rule  to 
govern  its  appraisement  in  all  cases.     Exceptional  circumstances 
will  modify  the  most  carefully  guarded  rule;  but,  as  a  general 
thing,  we  should  say  that  the  compensation  to  the  owner  is  to  be 
estimated  by  reference  to  the  uses  for  which  the  property  is  suit- 
able, having  regard  to  the  existing  business  or  wants  of  the  com- 
munity, or  such  as  may  be  reasonably  expected  in  the  immediate 
future.     The  position  of  the  three  islands  in  the  Mississippi  fitting 
them  to  form,  in  connection  with  the  west  bank  of  the  river,  a  boom 
of  immense  dimensions,  capable  of  holding  in  safety  over  twenty 
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millions  of  feet  of  logs,  added  largely  to  the  value  of  the  lands. 
This  Boom  Company  would  greatly  prefer  them  to  more  valuable 
agricultural  lands  or  to  lands  situated  elsewhere  on  the  river;  as 
by  utilizing  them  in  the  manner  proposed,  they  would  save  heavy 
expenditures  of  money  in  constructing  a  boom  of  equal  capacity. 
Their  adaptability  for  boom  purposes  was  a  circumstance,  there- 
fore, which  the  owner  had  a  right  to  insist  upon  as  an  element  in 
estimating  the  value  of  his  lands." 

Our  statute  expressly  recognizes  in  the  owner  of  land  fronting 
on  a  public  navigable  stream  the  liberty  or  privilege  of  keeping  a 
boat  for  the  transportation  of  men,  horses,  and  carriages  with  their 
contents  for  a  reasonable  toll,  to  be  regulated  by  the  county  court. 
This  is,  indeed,  not  an  absolute  right,  since  the  public  have  rights 
and  interests  in  such  a  franchise ;  but  a  qualified  right  dependent 
for  its  exercise  upon  the  consent  of  the  State.  And  the  power  of 
determining  whether  a  public  ferry  is  demanded  at  any  particular 
point  by  the  necessities  of  travel  and  traffic  is  delegated  to  the 
county  court.  Gantt's  Dig.,  Ch.  "  Ferries ;"  Cloyes  v.  Keatts,  18 
Ark.  19  ;  Murray  v.  Menefee,  20  Id.  561 ;  Bell  v.  Clegg,  25  Id.  26 ; 
Haynes  v.  Wells,  26  Id.,  464. 

But  in  this  State  there  is  no  ferry  franchise  separate  from  the 
ownership  of  land.  If  public  convenience  requires  a  ferry  at  a  cer- 
tain place,  the  proprietor  of  the  soil  on  one  or  both  banks  of  the 
stream,  or  one  nolding  by,  through,  or  under  him  is  to  keep  it. 
This  preference  is  an  incorporeal  hereditament  appurtenant  to  the 
land,  descendible  to  heirs,  and  capable  of  being  leased,  sold  or  as- 
signed. It  is,  therefore,  of  some  value,  and  if  near  a  town,  may  be 
very  valuable.  Although  no  ferry  may  have  ever  been  established 
there,  it  is  possible,  and  may  be  probable,  that  a  change  of  circnm- 
stances  or  tne  development  of  the  country  may  require  one  in  the 
near  future. 

Looking  at  all  of  the  evidence,  we  cannot  6ay  that  the  jury  placed 
an  exaggerated  estimate  upon  the  injury  inflicted  upon  the  plaintiff. 

It  has  been  suggested  that  the  satisfaction  of  the  judgment  will 
not  render  the  appropriation  of  the  land  legal,  but  that  the  com- 
pany will  remain  liable  to  a  succession  of  actions  of  trespass  as  for 
a  continuing  nuisance.  This  consequence  would  follow  if  the  com- 
pany had  no  right  to  build  its  road.  In  that  case  the  road  would 
be  a  nuisance-i-a  perpetual  nuisance  ;  and  every  day's  continuance 
of  it  would  be  a  legal  wrong,  for  which  the  company  would  be  lia- 
ble in  damages  after  they  have  accrued.  If,  however,  the  company 
has  not  transcended  the  authority  constitutionally  vested  in  it  by 
the  legislature,  and  yet,  in  constructing  its  road,  has  necessarily  in- 
jured the  rights  of  others,  it  is  equally  liable  to  respond  for  pro- 
spective as  well  as  accrued  damages,  and  it  cannot  be  vexed  in  a 
second  action.     Mahon  v.  N,  Y.  Cent.  R.  Co.,  24  N.  Y.  658. 

Judgment  affirmed. 


DAMAGES — PROSPECTIVE  USE  OF  PROPERTY.  87 


DISSENTING  OPINION. 

Eaein,  J. — I  am  dissatisfied  with  the  verdict  in  this  case,  and 
think  there  should  be  a  new  trial.  It  was  evidently  rendered  on 
the  ground  that  the  plaintiff  had  a  vested  ferry  franchise,  which, 
but  for  the  obstructions  placed  in  his  way  by  defendant,  he  could 
have  made  useful  at  an  expense  of  about  one  huudred  dollars, 
whereas  now  it  would  cost  him  five  hundred  dollars.  There  is  no 
oilier  evidence  upon  which  a  verdict  of  four  hundred  dollars  can 
be  rested. 

In  truth  the  plaintiff  had  no  ferry  there,  nor  license  to  keep  one, 
and  never  had — neither  he  nor  any  one  else.  He  owned  the  land 
upon  the  bank  of  the  Arkansas  river,  over  which  the  railroad  track 
went  down  on  an  incline  to  the  water,  aud  which  would  have  been 
a  good  place  for  a  ferry.  But  there  was  another  long-established 
ferry  near  by,  at  the  town  of  Van  Bnren,  which  is  not  shown  to 
have  been  inadequate  to  the  demands  of  public  convenience.  He 
did  not  own  the  opposite  bank.  There  was  no  public  road  leading 
to  his  ferry  point.  It  could  only  be  approached  over  lots  of  others 
in  the  town  of  Van  Buren,  and  the  consent  of  the  owner  of  these 
lots  could  not  be  obtained.  The  plaintiff's  lessee  to  whom  a  lease 
had  been  given  for  the  purpose,  had  made  an  effort  to  get  the 
road  opened  by  proper  authority,  and  had  failed  ;  and  discouraged 
thereby,  had  not  made  any  application  to  the  county  court  for  li- 
cense. The  laud  itself  for  any  other  purpose,  had  no  estimable 
value. 

Conceding  the  full  authority  of  the  case  of  Boom  Co.  v.  Patter- 
son, 98  U.  S.,  as  applicable  to  the  facts  of  that  case,  it  does  not  de- 
termine this.  It  was  not  questioned  in  that  case  that  the  plaintiff 
might  have  got  a  license  for  a  boom,  nor  did  anything  show  any 
impediment  to  it,  if  the  defendant  company  had  not  taken  his 
island.  The  court  simply  held  that  the  market  value  of  the  island 
for  booming  purposes  might  be  taken  into  account  in  measuring 
damages. 

In  this  case,  it  would  be  impossible  to  say  what,  subject  to  the 
contingencies,  the  value  of  the  plaintiff's  land  for  ferrying  purposes 
might  be.  It  would  be  nothing  if  the  county  court  should  deem  it 
not  required  for  public  convenience,  or  if  he  could  not  get  a  road 
laid  on  to  it  over  the  lands  of  others,  who  appear  to  have  opposed 
it,  and  then  it  would  have  been  only  a  right  of  ferriage  from  one 
bank,  near  by  and  in  competition  with  an  old  established  ferry, 
still  in  operation. 

I  cannot  Concur  in  holding  that  damages  so  remote  and  contin- 
gent can  be  estimated  in  an  action  in  which  no  fraud,  violence, 
nor  oppression  is  charged.  It  seems  to  obliterate  all  distinction  in 
civil  actions,  between  such  damages  as  are  direct  and  immediate, 
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and  such  as  are  remote  and  contingent.  It  Beems  to  say  that  inas- 
much as  plaintiff  might  possibly  nave  obtained  permission,  some- 
time in  the  future,  to  wort  a  ferry  there,  and  might  possibly  hare 
a  public  road  established  to  run  to  it,  that  therefore  the  railroad 
company  shall  now  pay  him,  as  damages,  the  increased  cost  of 
making  a  road  down  the  bank  when  needed. 

The  plaintiff  had  granted  the  right  of  way  upon  condition  that 
the  approaches  to  the  ferry  should  not  be  injured,  and  the  real 
gravamen  is  the  injury  to  tne  approaches,  rather  than  damage  to 
the  land  itself,  by  entering  and  taking  the  right  of  way.  Viewed, 
therefore,  as  an  action  of  trespass,  claiming  injury  to  the  land,  of 
a  permanent  character,  it  would  be  proper  to  show  the  value  of  the 
land  in  market  before  the  incline  was  built,  and  its  value  after- 
wards. Doubtless  the  chances  of  getting  the  assent  of  the  county 
court  to  establish  a  ferry  there,  and  the  probability  of  having  prop- 
erty of  others  condemned  for  a  county  road  to  reach  it,  ana  the 
probable  costs  of  that  by  way  of  compensation,  and  the  prospective 
value  of  a  one-sided  ferry  in  close  competition  with  an  old  one, 
would  all  be  elements  either  of  damage  or  of  market  valne.  Bnt 
the  true  test  is  what  would  the  property  have  been  actually  worth 
in  the  existing  state  of  things  before  the  incline  was  built,  and  bow 
much  was  it  deteriorated.  Not  what  it  would  have  been  worth 
"with  the  ferry  privilege"  and  "  without  the  ferry  privilege." 

A  ferry  franchise  is  a  sovereign  right  at  common  law.  It  be- 
longs to  no  citizen,  whether  riparian  owner  or  not,  until  granted  by 
the  sovereign.  It  is  not  appurtenant  to  the  soil,  but  the  common- 
law  doctrine  was  that  it  ought  not  to  be  granted  except  to  one  who 
owned  the  bank.  Comyn's  Dig.  Title,  "Piscary"  (B),  Ferry.  Still 
there' is  no  property  in  it  till  granted.  Our  statute  lias  not  altered 
the  common  law  in  that  regard.  In  Murray  v.  Menefee,  20  Ark. 
561,  under  our  statute,  the  court  announced  that  a  ferry  franchise 
is  the  creature  of  sovereign  power,  and  that  no  one  can  exercise  it 
without  the  consent  of  the  State.  This  consent  is  given  by  the 
county  court,  and  in  giving  or  withholding  it,  the  court  exercises 
judicial  discretion.  When  it  has  been  granted  it  becomes  a  private 
vested  right  (see  same  case),  which  the  court  says  "  the  law  will  not 
suffer  to  be  infringed  by  a  rival  ferry  unless  public  convenience 
requires  it,  and  not  even  then  except  *  at  or  near  cities  and  towns.' 
The  court  proceeds  to  say  that  the  establishment  of  a  public  ferry 
is  not  infrequently  attended  with  heavy  expenditures,  and  the 
grantee  is  held  to  the  strict  performance  of  certain  duties,  and  is 
subject  to  penalties  for  neglect.  By  making  the  privilege  to  some 
extent  exclusive,  the  legislature  doubtless  intended  to  subserve  both 
private  rights  and  public  interests." 

The  locus  in  quo  is  near  Van  Bnren,  where  there  is  already  an 
established  ferry.  The  owner  of  that  franchise,  too,  is  entitled  to 
be  considered  by  every  court.     He  has  incurred  probably,  almost 
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certainly,  heavy  expenditures  to  subserve  the  public  convenience, 
and  exposed  himself  to  heavy  penalties  on  default  of  duty  to  the 
public  There  is  not  a  particle  of  proof  that  the  public  conven- 
ience requires  another  ferry.  It  appears  that  no  application  had  ever 
been  made  to  the  county  court  tor  a  ferry  from  plaintiff's  bank. 
It  had  been  in  contemplation  and  abandoned  as  a  hopeless  enter- 
prise. 

It  is  possible  that  plaintiff  on  application  to  the  county  court 
might  snow  sufficient  reasons,  based  on  public  convenience,  for 
granting  him  the  franchise,  but  not  being  advised  as  to  the  neces- 
sity or  convenience,  it  is  difficult  to  say  that  he  is  entitled  to  it. 

Still  he  recovered  damages  below  as  if  his  right  was  unques- 
tioned. 

I  think  that  was  an  error. 

Present  Use  of  Property  as  a  Measure  of  Damages* — There  is  no  doubt 
that  in  estimating  the  damage  done  to  property  by  iia  appropriation  for  pub- 
lic use  a  fair  estimate  of  the  damage  would  include  the  injury  to  a  possible 
or  probable  future  use.  The  peculiar  location  of  the  property,  its  adaptabil- 
ity for  a  special  business,  or  almost  any  other  special  advantages  it  enjoys, 
should  be  considered  in  estimating  the  damages.  In»the  following  cases  ex- 
amples of  what  have  been  considered  such  advantages  may  be  found :  East- 
ern R.  R.  v.  Old  Colony  R.  R.,  Ill  Mass.  125;  Boston  R.  R.  t>.  Old  Colony 
R.  R.,  12  Cush.  (Mass.)  605;  Dorian  v.  East  Brandy  wine  R.  R.,  46  Pa.  St. 
520;  Selma  R.  R.  v.  Keith,  53  Ga.  178;  Young  t>.  Harrison,  17  Ga.  30;  Har- 
rison ©.  Young,  0  Ga.  859;  Haslam  v.  Galena  R.  R.,  64  111.  853;  Rider  t>. 
Striker,  63  N.  Y.  136;  In  re  Purman  St.,  17  Wend.  (N.  Y.)  649;  Somerville 
R.R.9.  Doughty,  22  N.  J.  Law,  495 ;  Mississippi  River  Bridge  v.  King,  58 
Mo.  491;  Burt  t.  Wigglesworth,  117  Mass.  302;  Shenango  R.  R.  v.  Braham, 
79  Pa.  St.  447. 

But  see  Fairbanks  v.  Pitchburg  R.  R.,  110  Mass.  224;  Pinkham  v. 
Chelmsford,  109  Mass.  225;  New  Britain  t>.  Sargent,  42  Conn.  187;  Eddings 
«.  Seabrook,  12  Rich.  (N.  C.)  Law,  504;  Selma  R.  R.  t>.  Keith,  58  Ga.  178; 
Fleming  e.  Chicago  R.  R.,  84  Iowa,  858;  Central  Pacific  R.  R.  v.  Pearson,  35 
€aL247. 


Gulf,  Colorado  and  Santa  Fb  R.  Go. 

v. 
Helsey. 

(Advance  Case,  Texas.     December  9,  1884.) 

When  in  Texas  a  railroad  company  builds  an  embankment  and  fails  to 
construct  culverts  and  sluices  as  required  by  statute,  so  as  to  drain  the  surface 
water  in  the  same  direction  as  before  the  construction  of  the  embankment,  it 
is  liable  in  damages  for  an  injury  to.  property  occasioned  by  a  failure  to  per- 
form such  duty. 

The  true  measure  of  damages  in  such  cases,  is  the  injury  which  the  land 
and  other  property  of  the  land-owner  sustains  from  the  successive  overflows 
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when  they  occur.     The  owner  may  recover  such  from  time  to  time  as  the 
injury  results  to  the  land-owner  from  the  negligence  of  the  railroad! 

Appeal  from  Johnson  County. 

Gresham  &  Jones  for  appellant. 

DeBerry  &  Smith,  J.  M.  Hall  and  W.  F.  George  for  appellee. 

Stayton,  J.— It  appears  in  this  case  that  the  appellant  construct- 
ed its  railway  on  the  land  of  another,  but  in  near  proximity  to  the 
ea6t  line  of  the  land  owned  by  the  appellee,  and  that  its  railway 
was  constructed  over  a  water-course  which  ran  through  the  appel- 
lee's land  and  field.  It  i6  claimed  that  the  railway  over  the  water- 
course was  so  constructed  that  room  was  not  left  for  the  free  pas- 
sage of  water  during  seasons  of  heavy  mine,  and  that  thereby 
the  water  was  forced  back  and  caused  to  overflow  the  land  of  the 
appellee. 

It  is  further  claimed  that  the  water  which  fell  on  the  northern 
part  of  the  appellee's  land,  and  on  land  contiguous  to  it,  was  accus- 
tomed to  flow  in  a  northeastern  course  into  a  natural  depression 
which  led  it  into  a  creek  which  did  not  run  through  the  land  of 
appellee,  and  that  an  embankment  without  culvert,  or  any  other 
way  for  the  water  to  pass  as  it  had  before  done,  was  erected  over 
the  depression  which  had  formerly  served  as  a  water-way,  and  that 
to  carry  off  the  water  which  accumulated  at  that  point,  the  appel- 
lant caused  a  ditch  to  be  dug  on  its  right-of-way  which  carried  the 
water  near  appellee's  land  along  his  entire  tract,  and  emptied  it  into 
the  water-course  before  spoken  of,  near  the  southwestern  corner  of 
appellee's  land. 

It  is  claimed  that  this  ditch  was  not  skilfully  constructed,  and 
that  it  was  insufficient  to  carry  off  the  water,  whereby  it  was  over- 
flowed, and  the  water  therefrom  ran  into  the  field  of  appellee  and 
destroyed  his  crops  and  injured  his  land,  and  it  was  also  claimed 
that  the  addition  of  water,  thus  thrown  into  the  water-course,  caused 
it  to  overflow  the  land  and  destroy  his  crops  to  an  extent  which 
would  not  have  occurred  from  the  water  which  naturally  flowed 
into  the  water-course.  The  evidence  bearing  on  these  matters  is 
conflicting. 

The  question  of  dominant  and  servient  estates  is  presented  in 
brief  of  counsel  very  fully ;  but  in  view  of  the  legislation  had  in 
this  State,  in  so  far  as  railways  are  concerned,  it  becomes  unnecessary 
for  us  to  enter  upon  that  question  in  which  there  is  such  conflict 
of  authority  between  the  courts  which  follow  the  civil  law  in  this 
respect,  and  those  courts  which  assert  a  different  rule  under  the 
common  law. 

The  statutes  provide  that,  "  In  no  case  shall  any  railroad  constrnct 
a  road-bed  without  first,  constructing  the  necessary  culverts  or  slui- 
ces, as  the  natural  lay  of  the  land  requires  for  the  necessary  drain- 
age thereof."     Kev.  Stats.,  art.  4171. 
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The  intent  of  the  statute  is  evident,  and  it  was  doubtless  intended 
in  this  class  of  cases  to  furnish  a  simple  rnle  by  which  would  b& 
avoided  the  difficulty  which  has  been  so  often  felt  in  adjusting  the 
rights  of  persons  under  the  conflicting  decisions  to  which  the  argu- 
ments in  this  case  refer.  It  was  intended  thereby  to  compel  rail- 
ways to  construct  sucli  culverts  or  sluices  as  were  necessary  to  per- 
mit water  not  confined  within  water-courses,  as  that  term  is  usually 
understood  in  legal  works,  to  flow  after  a  railway  is  constructed  as 
it  did  before,  in  accordance  with  the  "natural  lay^f  the  land  ;"  to 
compel  them  to  permit  the  flow  of  surface  water  as  it  aforetime 
had  naturally  done,  and  culverts  or  sluices  which  do  not  permit 
this  are  not  the  necessary  culverts  or  sluices  as  contemplated  by 
the  law. 

If  a  railway  undertakes  to  change  the  flowing  of  surface  water, 
it  must  see  to  it  that  such  change  does  not  operate  to  the  injury  of 
the  land-owner.  This  question  was  considered  in  G.,  C.  &  S.  F. 
Ry.  Co.  v.  Donahoe,  59  Texas,  129,«md  by  the  Court  of  Appeals 
of  this  State  in  the  case  of  Fort  Worth  &  Denver  City  Ry.  Co.  v. 
Scott,  Willson's  Conn.  Rep.,  vol.  II.,  p.  140. 

If  the  statute  be  too  stringent,  it  rests  with  the  legislature  to 
alter  it ;  the  courts  have  neither  the  power  nor  right  to  disregard 
the  plain  provisions. 

Even  by  courts  which  follow  what  is  considered  the  common-law^ 
rule,  if  surface  water  is  collected  into  artificial  channels  and  thereby 
increased  quantities  are  thrown  upon  the  land  of  another,  the 
person  who  causes  this  to  be  done  will  be  liable  for  such  injury  as 
results.  City  of  Salem  v.  Eastern  R.  R.  Co.,  98  Mass.  430  ;  Hoyt 
v.  City  of  Hudson,  27  Wis.  656  ;  Livingston  v.  McDonald,  21  Iowa^ 
160 ;  C.  &  V.  R.  R.  Co.  v.  Stevens,  73  Ind.  278 ;  Miller  v.  Laubach, 
47  Pa.  St.  154 ;  Kauffman  t>.  Greisener,  26  Pa.  St.  417. 

Some  of  these  cases  are  from  States  in  which  the  civil-law  rule 
seems  to  be  recognized. 

If  it  be  true  tliat  the  lands  of  appellee  or  his  crops  have  been 
injured  by  the  failure  of  the  appellant  to  construct  such  culverts 
or  sluices  as  are  necessary  to  pass  off  the  water  by  the  way  it  flowed 
before  the  railway  was  built,  then  it  is  responsible  for  such  damage 
as  has  incurred  from  its  neglect.  And  if  the  appellant  has- 
assumed  to  change  the  natural  flow  of  surface  water,  and  to  force 
it  through  a  ditch  which  is  not  sufficient  for  that  purpose,  and  it, 
for  that  reason,  overflows  the  appellee's  land,  it  is  then  responsible 
for  such  damages  as  result  from  that  cause. 

The  charge  of  the  court,  in  the  main,  presented  the  law  of  the 
case  to  the  jury  in  as  favorable  a  form  to  appellant  as  would  have 
been  authorized,  if  it  did  not  go  even  further,  in  relieving  the  ap- 
pellant from  liability,  if  it  employed  skilful  persons  to  construct 
its  road,  than  the  law  would  justify. 

The  charge,  however,  in  reference  to  the  measure  of  damages 
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was  incorrect.  The  charge  wag  as  follows :  "If  you  find  for  the 
plaintiff,  yon  will  find  for  him  such  a  snm  of  money  as  the  evi- 
dence shows  he  has  been  damaged,  not  exceeding  the  amount  of 
•damages  alleged.  In  estimating  the  damages  you  will  find  for 
plaintiff,  if  any,  you  will  do  so  by  estimating  the  market  value  of 
the  land  at  and  ]ust  before  the  time  of  building  of  the  railroad, 
and  the  market  value  of  the  same  after  the  injury  was  done,  if  any 
be  shown  by  the  evidence  to  have  been  done/' 

Of  this  charge  we  may  say  as  was  said  of  a  similar  charge  by  the 
•Supreme  Court  of  Iowa:  "The  rule  announced  by  the  court  is  the 
proper  one  when  the  act  complained  of  takes  a  part  of  or  effects  a 
•change  in  the  realty  itself,  which  is  the  subject  of  controversy.  In 
this  case  no  part  of  the  land  was  taken,  nor  was  any  change  wrought 
upon  it.  The  only  detriment  which  the  land  sustains  is  its  liabil- 
ity to  overflow  from  unusually  heavy  rains.  The  true  measure  of 
damages  is  the  injury  which  the  land  and  other  property  of  the 
plaintiff  sustains  from  the  successive  overflows  when  they  occur" 
V an  Pelt  v.  City  of  Davenport,  42  Iowa,  314. 

If  the  appellee's  crops  have  been  destroyed  or  damaged  by  the 
negligence  or  wrong  of  the  appellant,  in  the  matters  complained 
of,  then  he  is  entitled  to  recover  their  value,  and  if  his  land  lias 
been  rendered  less  productive  or  otherwise  injured,  then  he  is  en- 
titled to  recover  such  damage  as  will  be  a  fair  compensation  to  him 
for  the  lose  thus  sustained,  and  from  time  to  time,  if  injury  results 
to  him  from  the  negligence  or  wrong  continuing,  he  will  be  en- 
titled to  relief  by  a  proper  action  or  actions. 

For  the  error  mentioned,  the  judgment  is  reversed  and  the  caufle 
remanded. 

Reversed  and  remanded. 

Railroad  Company  mutt  Construct  Necessary  Culverts. — The  obligation 
of  a  railroad  company  to  properly  provide  for  the  passage  of  water  through 
embankments  by  means  of  culverts,  etc.,  is  undoubted.  Props,  of  Locks 
find  Canals  v.  Nashua,  etc.,  R.  R..  10  Cush.  385;  Estabrooks  t>.  Peterborough, 
4tc,  R.  R-,  12  Cush.  224;  Chicago,  etc.,  R.  R.  v.  Moffett,  75  111.  524;  Pitts- 
burgh, etc.,  R.  R.  v.  Gilleland,  56  Pa.  St.  445;  Young  e.  Chicago,  etc.,  RR, 
$8  Wis.  171;  Haynea  v.  Burlington,  etc.,  R.  R,  38  Vt.  350;  March  c.  Ports- 
mouth, etc.,  R  R.,  19  N.  H.  372;  Walker  v.  Old  Colony,  etc.,  R.  R,  108 
Mass.  1;  Cott  v.  Lewi 8 ton,  etc.,  R.  R.,  86  N.  Y.  214;  Lyon  v.  Green  Bay, 
etc.,  R.  R,  42  Wis.  598;  Valley  R.  R  «.  Bohm,  34  Ohio  St.  114;  Van 
Hoozier  v.  Hannibal,  etc.,  R.  R..  70  Me.  145;  Munkres  v.  Kansas  City,  etc.. 
R.  R.,  72  Mo.  514;  s.  c,  5  Am.  &  Eng.  R.  R  Cas.  79;  Con  hoc  ton  Stone  Co. 
u.  Buffalo,  etc.,  R  R,  51  N.  Y.  573;  Southside  R.  R  v.  Daniel,  20  Gratt. 
844;  Hatch  v.  Vermont  Central  R.  R.,  25  Vt.  49;  Eaton  v.  Boston,  etc..  R. 
R,  51  N.  H.  504;  Miss.  Cent.  R  R  v.  Mason,  51  Miss.  284;  West  v.  Louis- 
ville, etc.,  R  R.,  8  Ky.  404;  Bait.,  etc.,  R.  R.  t>.  Sulphur  8p rings,  eta, 
School  Dist.,  2  Am.  &  Eng.  R  R  Cas.  206;  St.  Louis,  I.  M.  &  8.  R  R.  * 
Morris,  5  Am.  &  Eng.  R  R  Cas.  48;  Pfleger  t>.  Hastings  &  D.  R  R,  5  Am. 
•&  Eng.  R.  R.  Cas.  85;  Bryant  t.  Bigelow  Carpet  Co.  et  a/.,  7  Am.  &  Eng. 
R  R  Cas.  72;  Union  Pacific  R  R  t>.  Dye  he,  14  Am.  &Eng.  R  R  Cas.  272; 
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Louisville  &  N.  R.  R.  v.  Hays,  14  Am.  &  Eng.  R.  R.  Cas.  284;  Drake  «. 
Chicago,  RI.&P.  R.  R.,  17  Am.  <fc  Eng.  R.  R.  Cas.  45 ;  Little  Rock  6  Ft. 
Smith,  etc.,  R.  R.  v.  Chapman,  17  Am.  &  Eng.  R.  R.  Cas.  51. 


Utica  ajtd  Black  River  R.  R.  Co. 

v . 

Thomas. 

2te»  F<w*  Reports,  245.) 

Plaintiff's  complaint  contained  two  causes  of  action,  one  to  recover  dama- 
ges alleged  to  have  been  caused  by  an  embankment  erected  by  defendant 
upon  its  land,  which  turned  the  waters  of  a  stream  and  caused  them  to  flow 
over  plaintiff's  premises  ;  the  other  to  recover  damages  for  an  alleged  breach 
of  duty  on  the  part  of  defendant  in  neglecting  and  refusing  to  erect  and 
maintain  a  farm  crossing.  On  demurrer,  hdd,  that  the  two  causes  of  action 
were  improperly  united,  as  the  first  was  "for  injuries  to  real  property,"  while 
the  second  arose  "upon  contract ;"  it  being  for  the  breach  of  an  implied 
contract  to  perform  a  statutory  duty  ;  that  the  fact  that  such  contract  affects 
real  estate  does  not  change  the  nature  of  the  obligation  so  as  to  make  the 
cause  of  action  one  relating  to  real  property  within  the  meaning  of  the 
Code  of  Civil  Procedure. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judical  department,  entered  upon  an  order 
made  April  14,  1881,  which  affirmed  a  judgment  entered  upon  an 
order  overruling  a  demurrer  to  plaintiff's  complaint  herein. 

The  substance  of  the  complaint  and  the  grounds  of  demurrer 
are  stated  in  the  opinion. 

A.  M.  Beardslej  for  appellant. 

A.  Coburn  for  respondent. 

Miller,  J. — This  case  arises  upon  a  demurrer  to  the  plaintiff's 
complaint  on  the  ground  that  it  contains  two  causes  of  action 
which  are  improperly  united.  The  first  cause  of  action  alleges,  in 
substance,  that  the  defendant  erected  and  wrongfully  and  unlaw- 
fully maintains  a  heavy  wall  on  the  easterly  side  of  a  stream  flow- 
ing southwardly  through  the  village  of  Remsen  for  the  protection 
of  its  road-bed,  by  means  whereof  the  stream,  in  time  of  high 
water,  is  turned  into  and  through  the  dwelling-house  and  grounds 
of  the  plaintiff  on  the  west  bank  of  the  stream,  whereby  the  prop- 
erty was  damaged.  The  second  cause  of  action  sets  forth  that  the 
plaintiff  is  the  owner  and  possessor  of  a  wood  and  timber  lot  in  the 
to\^ji  of  Remsen,  containing  some  forty-four  acres;  that  the  defend- 
ant's road  crosses  this  diagonally,  dividing  it  into  two  parcels;  and 
that  plaintiff  can  only  reach  one  of  them,  or  pass  from  one  parcel  to 
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the  other  by  crossing  the  railroad  track  or  by  going  a  long  distance 
around  and  crossing  lands  owned  and  occupied  by  other  persons. 
It  then  avers  the  statutory  duty  of  the  defendant  to  erect  and 
maintain  fences  with  openings,  or  gate  or  bars,  and  farm  crossings 
fortiie  use  of  the  owners  of  lands  adjoining  the  railroad,  and  its 
neglect  and  refusal,  upon  request,  to  do  so,  for  plaintiffs  use,  and 
leaving  no  passage  or  farm  crossing,  etc.,  to  the  damage  and  injury 
of  the  plaintiff.  The  only  question  to  be  determined  is,  whether 
the  two  causes  of  action  set  forth  in  the  complaint  can  be  properly 
united  in  the  same  action  under  the  provisions  contained  in  section 
484  of  the  Code  of  Civil  Procedure.  This  section  provides  that 
the  plaintiff  may  unite  in  the  same  complaint  two  or  more  causes 
of  action,  in  the  several  cases  which  are  enumerated,  and  among 
others  "for  injuries  to  the  real  property."  Code  of  Civ.  Pro., 
§  484,  subd.  4.  It  is  very  manifest  that  the  first  cause  of  action,  in 
the  complaint  herein,  is  to  recover  damages,  within  the  meaning  of 
subdivision  4  above  cited,  "for  injuries  to  real  property." 

A  more  difficult  question  arises  as  to  the  second  cause  of  action. 
The  complaint,  as  amended,  after  a  portion  of  the  same  had  been 
stricken  out  by  an  order  of  the  court,  claims  to  recover  damages 
sustained  by  reason  of  a  failure  of  defendant  to  perform  its  statutory 
duty.  The  gist  of  the  action  is  this  failure  of  the  defendant  to 
perform  a  duty  enjoined  upon  it  by  law,  in  consequence  of  which 
the  plaintiff  has  sustained  injuries  for  which  he  is  entitled  to 
recover  damages.  This  second  cause  of  action  arises  upon  an  im- 
plied contract  or  obligation  of  the  defendant  to  perform  a  doty  re- 
quired. The  duty  is  imposed  by  statute  and  an  implied  promise  of 
performance  arises  by  reason  thereof.  In  N.  Y.  &  N.  H.  R.  E. 
Co.  v.  Schuyler,  34  N.  Y.  85,  it  is  laid  down  by  Davis,  J.,  that 
"all  duties  imposed  upon  a  corporation  by  law  raise  an  implied 
promise  of  performance."  See,  also,  Inhabitants  of  Booth  v.  Free- 
port,  5  Mass.  326.  The  duty  imposed  upon  the  corporation  here 
was  to  make  and  maintain  fences  and  provide  farm  crossings  for 
the  plaintiff,  and  an  implied  obligation  or  promise  was  thus  created 
which  the  defendant  was  bound  to  fulfil,  and  for  a  failure  to 
perform,  an  action  for  damages  would  lie.  Such  action  clearly 
related  to  a  violation  of  the  contract  by  the  defendant,  and  the  fact 
that  such  contract  affected  the  real  estate  did  not  change  the  nature 
of  the  obligation  so  as  to  make  the  cause  of  action  one  relating  to 
real  estate  and  not  to  the  implied  promise  or  contract. 

The  plaintiff,  in  the  second  cause  of  action,  did  not  claim  dam- 
ages for  any  injury  to  the  land,  but  merely  for  the  inconvenience 
arising  from  his  being  compelled  to  cross  the  lands  of  other  parties 
or  to  go  a  long  ways  around  the  land  or  to  cross  the  railroad  track. 
These  inconveniences  constitute  the  basis  of  the  claim  for  injuries 
sustained  by  the  plaintiff,  and  as  set  forth  had  no  relation  to  any  in- 
jury sustained  to  the  land  itself.   An  injury  to  the  real  property  docs 
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not  consist  in  a  failure  to  perform  a  duty  which  relates  to  the  use 
of  the  same  in  a  convenient  and  proper  manner,  but  it  must  be  a 
trespass,  tort,  or  some  act  which  takes  away  from  or  reduces  the 
value  of  such  property.'  A  failure  to  perform  a  duty  can  scarcely 
be  regarded  as  taking  away  any  value  from  the  property  as  it  exist- 
ed. It  merely  leaves  such  property  in  the  same  condition  as  it 
was  previously.  Its  condition  was  not  changed  by  any  such  neglect 
on  the  part  of  the  defendant,  from  what  it  was  before  such  neglect 
occurred.  Its  value  was  the  same  after  the  failure  to  perform  as  it 
was  before,  and  hence  no  injury  was  inflicted  thereby.  The  per- 
formance of  this  duty  might  add  to  the  value  of  the  real  property, 
but  a  failure  to  perform  would  not  lessen  or  impair  its  value. 

The  position  of  the  respondent's  counsel,  that  any  obstruction  to 
the  use  of  real^operty  diminishes  its  value,  and  hence  the  failure 
to  perform  the^uty  imposed  was  an  injury  to  the  real  estate,  is 
without  force.  If  the  failure  to  perform  the  duty  was  an  obstruc- 
tion, such  obstruction  existed  before  the  failure  occurred,  and 
hence  it  cannot  be  claimed  that  such  failure  affected  the  land 
itself.  Nor  can  it  be  said  that  the  failure  of  the  defendant  to  pro- 
vide farm  crossings  constituted  a  breach  of  duty  coupled  with 
injury  which  made  up  a  tort.  The  neglect  of  the  defendant,  of 
itself,  was  not  tortious  and  did  not  directly  affect  the  land.  It  was 
merely  a  failure  to  perform  its  contract  and  not  an  act  of  a  tor- 
tious character. 

The  second  cause  of  action  in  the  plaintiff's  complaint,  we  think, 
comes  within  the  provisions  of  the  first  subdivision  of  section  484 
of  the  Code  as  to  contracts,  express  or  implied. 

No  claim  is  made  by  the  respondent's  counsel  that  the  second 
cause  of  action  is  within  the  meaning  of  the  ninth  subdivision  of 
section  484,  in  reference  to  claims  arising  out  of  the  same  trans- 
action, etc.  There  would  seem  to  be  no  ground  for  claiming  that 
both  the  plaintiff's  causes  of  action  arose  out  of  the  same  transac- 
tion or  were  connected  with  the  same  subject  of  action. 

The  court  erred  in  overruling  the  demurrer,  and  the  judgment 
should  be  reversed,  with  leave  to  the  plaintiff  to  amend  his  «om- 
plaint  upon  payment  of  costs. 

All  concur. 

Judgment  reversed. 
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Chicago  and  Alton  R.  R.  Co. 

v. 
Benson. 

(78  Missouri  Reports,  504.) 

Where  the  verdict  is  manifestly  excessive  in  amount  this  court  will  reverse 
the  judgment. 

In  an  action  on  the  case  for  flooding  land  the  plaintiff  can  recover  only  the 
damages  done  up  to  the  institution  of  the  suit.  It  is,  therefore,  error  to  in- 
struct the  jury  that  the  proper  measure  of  damages  is  the  difference  between 
the  market  values  of  the  land  immediately  before  and  immediately  after  the 
flooding  took  place.  ' 

The  authorities  are  generally  agreed  against  the  right  of  one  proprietor  to 
divert  a  natural  watercourse  so  as  to  throw  the  water  upon  an  adjacent  pro- 
prietor to  his  injury;  and  in  this  State  the  law  seems  to  be  settled  that  in 
respect  even  to  surface  water  the  dominant  proprietor  has  no  right,  in  di- 
verting it,  to  obstruct  its  course  by  collecting  it  together,  as  in  artificial 
ditches,  and  conduct  it  to  and  discharge  it  upon  the  servient  land  in  in- 
creased volume. 

The  grant  of  a  right  of  way  to  a  railroad  company  carries  with  it  the  right 
to  make  the  necessary  embankments,  culverts,  and  ditches  for  the  proper 
grade  and  protection  of  the  road ;  and  if  in  exercising  this  right  with  due 
care  and  skill  the  flow  of  surface  water  from  adjoining  land  of  the  grantors 
is  obstructed,  it  is  damnum  absque  injuria. 

Instructions  should  be  framed  solely  with  reference  to  the  issues  made. 

The  ordinary  flow  of  surface  water  does  not  constitute  a  watercourse. 

Appeal  from  Lafayette  Circuit  Court.    Hon.  Wm.  T.  "Wood, 
Judge. 
Reversed. 

"Walker  &  Reed  for  appellant. 
Hall,  Young  &  Wilson  for  respondents. 

Philips,  0. — This  is  an  action  to  recover  damages  resulting  from 
turning  the  flow  of  water  from  its  natural  course  on  to  the  lands 
of  respondent  by  appellant.  The  petition  states  substantially  that 
plaintiffs  owned  certain  lands  on  the  line  of  defendant's  railroad; 
"that  on  or  about  the  1st  day  of  July,  1878,  defendant  built  and 
constructed  said  railroad  through  ana  across  said  real  estate,  and 
through  and  across  lands  east  of  and  adjacent  thereto,  and  in  build- 
ing and  constructing  the  road-bed  of  said  railroad  defendant  failed 
and  neglected  to  provide  and  construct  proper  openings  and  water- 
ways through  the  said  road-bed,  but  did  so  construct  afld  bnild  the 
same  that  the  drainage  from  the  surface  of  and  the  water-flow  from 
a  large  scope  of  country  to  the  east  of  said  real  estate,  which  by  its 
natural  course  and  channels  did  not  flow  over  the  said  real  estate, 
was  diverted  from  its  natural  course  and  channels  and  turned  and 
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directed  so  as  to  flow, over  and  through  the  land  of  plaintiff  (de- 
scribing it),  through  an  opening  and  culvert  in  said  roadbed,  built 
and  constructed  by  defendant,  near  the  eastern  boundary  of  and 
upon  said  real  estate  to  plaintiff's  damage  in  the  sum  of  $600." 
There  was  a  similar  count  for  damages  alleged  to  have  been  caused 
by  the  flow  of  water  coming  from  the  west,  but  as  that  issue  was 
found  for  defendant  no  further  notice  need  be  taken  of  it. 

The  answer  tendered  the  general  issue  as  to  the  trespass,  and  for 
special  defence  alleged  that  the  railroad  company  known  as  the 
Lexington,  Lake  &  Gulf  R.  R.  Co.  built  the  road-bed  in  question, 
with  the  sanction  of  and  license  from  the  plaintiffs,  evidenced  by 
a  deed  of  conveyance  therefor,  dated  August  28,  1871,  duly  ac- 
knowledged and  recorded,  by  which  they  conceded  to  said  railroad 
the  right  of  way  over  said  lands  with  a  width  of  fifty  feet  on  either 
side.  The  answer  averred  that  the  defendant,  as  the  grantee  and 
successor  of  said  company,  occupied  and  built  its  road  to  comple- 
tion over  said  road-bed  so  made  by  its  predecessor,  and  conform- 
ably to  said  grant  from  plaintiffs,  and  it  is  then  averred  that  if  any 
damage  was  sustained  by  plaintiffs  by  reason  of  any  of  the  matters 
complained  of,  the  same  was  caused  by  the  said  Lexington,  Lake 
&  Gulf  R.  R.  Co.  when  defendant  entered  thereon,  and  plaintiffs 
having  required  the  said  railroad  so  built  by  defendant  to  be  built 
on  said  road-bed  cannot  now  complain,  but  are  estopped,  etc.  The 
answer  further  pleaded  that  the  plaintiffs,  by  their  deed  having 
granted,  for  a  valuable  consideration,  the  right  of  way  to  build  and 
maintain  over  its  said  way  a  railroad,  had  conceded  to  defendant 
the  right  to  build  embankments  if  necessary  to  its  use ;  that  said 
road  as  far  as  built  by  it  was  done  with  due  care,  freer  from  negli- 
gence, with  proper  culverts  and  appliances  for  drainage ;  and  if 
any  damage  had  resulted  to  plaintiffs  it  was  such  only  as  resulted 
unavoidably  from  the  proper  use  and  employment  oi  defendant's 
franchise  and  property. 

The  cause  was  tried  before  a  jury.  The  evidence  showed  that 
the  road-bed  in  question  was  constructed  by  the  said  Lexington, 
Lake  &  Gulf  R.  K.  Co. ;  that  in  1878  the  defendant  company  was 
operating  the  road  and  built  a  culvert  through  the  road  where  it 
runs  across  plaintiffs'  land.  This  culvert  emptied  into  a  natural 
watercourse  of  considerable  size  with  a  deep  bed  and  wide  banks. 
From  plaintiffs9  land  on  the  south  side  of  the  road  (the  water-fall 
being  from  the  southeast  to  the  northwest)  there  were  no  natural 
water-courses  or  branches  so-called.  The  land  was  rolliug  prairie, 
and  the  water  ran  off  by  surface  flow.  To  the  east  of  plaintiffs9 
land,  say  a  quarter  of  a  mile,  was  a  farm,  the  topography  of  which 
was  similar  to  that  of  plaintiff's,  the  water  running  therefrom  in 
the  same  general  direction.  Where  it  struck  the  railroad  there 
was  an  embankment  of  about  five  feet.  The  water  was  carried 
from  this  point  by  means  of  an  artificial  ditch  dug  by  defendant 
30  A.  &  E.  R.  Cas.— 7  ' 
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on  its  right  of  way  to  and  discharged  through  said  culvert  into 
said  natural  water-course.  The  injury,  if  any,  done  to  plaintiffs' 
land  was  by  reason  of  the  increased  flow  of  the  volume  of  water 
through  this  culvert  and  its  spread  over  the  contiguous  land.  The 
evideuce,  so  far  as  applicable  to  the  questions  of  law  to  be  decided, 
will  be  noticed  in  its  proper  connection. 

The  court  gave,  on  behalf  of  plaintiff,  the  following  instruc- 
tions : 

1.  If  the  jury  believe  from  the  evidence  that  there  were  one  or 
more  watercourses  which  began  and  ran  east  of  plaintiffs'  land, 
and  did  not  run  over  or  through  said  land,  and  which  by  their 
natural  channels  crossed  the  line  of  defendant's  road-bed  east  of 
plaintiffs'  said  land,  and  that  in  the  construction  of  said  road-bed 
defendant  failed  and  neglected  to  provide  and  construct  proper 
culverts  and  water-ways  for  the  passage  of  the  water  running  in 
said  watercourses  through  said  road-bed,  but  did  so  build  and  con- 
struct said  road-bed  that  the  said  watercourses,  if  any,  were 
dammed  up,  and  the  water  which  was  accustomed  to  run  in  them 
was  diverted  from  its  natural  channels,  and  by  means  of  an  arti- 
ficial ditch  or  otherwise,  defendant  turned  the  same  over  and  across 
the  land  of  plaintiffs,  and  that  plaintiffs  were  damaged  thereby, 
then  they  will  find  for  plaintiffs  on  the  first  count  in  their  pe- 
tition. 

2.  It  is  not  necessary,  in  order  to  constitute  a  watercourse  for 
the  purposes  of  this  suit,  that  there  should  be  water  constantly  in 
the  bed  or  channel  thereof,  but.it  is  sufficient  if  the  same  have  a 
permanent  natural  location  and  that  water  is  accustomed  to  run. 
therein  during  a  part  of  the  year  and  in  certain  seasons,  and  is 
made  up  from  the  running  of  surface-water  which  finds  its  natural 
outlet  through  its  channel. 

3.  If  the  jury  find  for  the  plaintiffs,  the  measure  of  damages 
will  be  the  difference  in  the  market  value  of  plaintiffs'  land  im- 
mediately before  the  diversion,  of  the  watercourses,  and  immedi- 
ately afterward,  not  exceeding  the  amount  claimed  in  the  petition, 
not  taking  into  account  any  other  damage  which  may  have  been 
occasioned  by  the  construction  of  said  railroad,  save  that  occasioned 
by  the  diversion  of  watercourses. 

4.  If  the  "jury  believe  from  the  evidence  that  there  is  a  water- 
course which  began  and  ran  west  of  plaintiffs'  real  estate  described 
in  their  petition,  and  did  not  run  over  or  through  said  land,  and 
which  by  its  natural  channel  crossed  the  line  of  defendant's  road- 
bed west  of  plaintiffs'  said  land,  and  that  in  the  construction  of  its 
road-bed  defendant  failed  and  neglected  to  provide  and  construct 
proper  culverts  and  water-ways  for  the  passage  of  the  water  run- 
ning in  said  watercourse  through  said  road-bed,  but  did  60  build 
and  construct  said  road-bed  that  the  said  watercourse,  if  any,  was 
dammed  up  and  the  water  which  was  accustomed  to  run  in  said 
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watercourse  was  diverted  from  its  natural  channel  and  turned  and 
made  to  flow  over  and  across  tbe  land  of  plaintiffs,  and  that  the 
plaintiffs  were  damaged  thereby,  then  they  will  find  for  plaintiffs 
on  the  second  count  in  the  petition. 

The  defendant  asked  the  following  instructions : 

1.  On  the  evidence  in  this  case  the  plaintiffs  cannot  recover. 

2.  If  the  jurv  believe  from  the  evidence  that  the  road-bed  and 
embankment  of  the  defendant  were  constructed  in  the  usual  and 
proper  manner  with  a  culvert  of  sufficient  capacity  for  the  escape 
of  water,  and  that  said  embankment  was  necessary  for  the  building 
of  defendant's  railroad,  and  that  no  natural  watercourse  was  inter- 
fered with  by  defendant  or  its  agents,  or  the  Lexington,  Lakelfe 
<Jnlf  R.  R.  Co.,  but  that  plain  tins'  damage,  if  any  was  sustained, 
-was  caused  by  surface-water  alone,  then  plaintiffs  cannot  recover, 
and  the  jury  will  find  for  defendant. 

3.  The  difference  between  surf  ace-  water  and  a  natural  wa^ter- 
eonrse  is,  that  surface-water  is  such  water  as  is  caused  by  the  melt- 
ing of  snow  and  ice,  and  rains,  which  water  diffuses  itself  over  the 
ground,  while  a  watercourse  is  a  running  stream  of  water  having 
a  bed  and  clearly  defined  banks,  though  a  watercourse  may  be 
sometimes  dry  ;  and  if  the  jury  believe  from  the  evidence  that  the 
water  that  flowed  through  the  culvert  on  plaintiffs'  land  was  sur- 
face-water as  above  defined,  then  plaintiffs  cannot  recover,  and  the 
jury  will  find  for  defendant. 

4.  If  the  jury  believe  from  the  evidence  that  plaintiffs  by  deed 
conveyed  the  right  of  way  through  the  land  in  controversy  to  the 
Kansas  City,  St.  Louis  &  Chicago  R.  R.  Co.,  its  successors  and 
assigns,  and  that  said  company  afterward  conveyed  all  its  interest 
to  the  defendant  company,  and  that  the  latter  completed  its  road 
by  the  31st  day  of  December,  1879,  then  in  the  absence  of  any 
negligence,  nnskil fulness,  or  mismanagement  in  the  construction 
of  the  embankment  or  the  road-bed,  the  injury  done  to  plaintiffs' 
property,  if  any  injury  was  done,  must  be  considered  as  the  natural 
and  necessary  consequence  of  what  the  defendant  had  acquired 
the  lawful  right  to  do,  and  6uch  damages,  if  any  were  sustained, 
must  be  taken  to  have  been  included  in  the  compensation  paid  for 
the  right  of  way,  and  for  such  damages  plaintiffs  cannot  recover. 

5.  It  is  the  privilege  and  duty  of  the  defendant  to  dig  or  cause 
to  be  dug  along  the  side  of  its  road-bed  and  embankment  a  ditch 
^f  sufficient  capacity  to  carry  off  the  surface-water  caused  by  melt- 
ing snows,  ice  and  rain ;  and  if  the  jury  find  from  the  evidence 
that  the  injury  of  which  plaintiffs  complain  was  caused  by  surface- 
water  as  defined  in  instruction  number  three,  passing  along  and 
through  the  ditch  on  the  south  side  of  defendant's  road,  and  thence 
through  the  culvert  over  the  plaintiffs'  land,  then  the  plaintiffs 
cannot  recover,  and  the  finding  should  be  for  defendant. 

6.  If  the  jury  believe  from  the  evidence  that  the  injuries  and 
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damages  claimed  by  the  plaintiffs  were  occasioned  by  the  flowing* 
or  flooding  from  surface-water,  and  not  by  the  diversion  by  the 
defendant  of  a  natural  watercourse,  as  denned  and  explained  in 
instruction  number  three,  then  there  can  be  no  recovery  in  this- 
case,  and  the  finding  must  be  for  the  defendant. 

All  of  which  the  court  refused,  save  the  fourth.  The  jury  re- 
turned a  verdict  for  the  plaintiffs  in  the  sum  of  $175,  from  which 
defendant  has  appealed. 

I.  If  there  were  no  other  questions  involved  in  this  record  than 
the  amount  of  the  verdict  itself,  it  is  not  apparent  how  the  judg- 
ment of  the  circuit  court  can  be  sustained.  The  jury  unquestion- 
ably took  as  their  guide,  in  estimating  the  amount  of  damages, 
the  mere  opinion  of  two  witnesses,  who  were  permitted  to  express 
it  as  to  what  they  would  consider  the  difference  between  the  value 
of  the  land  with  the  railroad  obstruction  and  without  it,  rather 
than  the  actual  damage  proven  to  have  been  sustained.  Under  the 
issues  no  prospective  damages  could  be  considered  by  the  jury,  nor 
the  relative  value  of  the  plaintiffs'  land  with  or  without  the  rail- 
road embankment,  or  the  manner  of  draining  the  lands.  It  was 
simply  as  to  the  amount  of  damage  plaintiffs  had  sustained  by 
reason  of  the  wrongful  inundation,  if  any,  of  the  land.  Plain- 
tiffs' testimony  touching  this  issue  was  this:  Leeper  stated,  "I 
never  saw  the  water  overflow  the  Benson  land  ;  I  saw  where  it  had 
overflowed  about  oue  fourth  of  an  acre.  The  land  was  worth  $40 
an  acre."  Price  stated,  "  I  have  seen  no  water  flow  over  Benson's 
land  up  to  March  19th,  1879"  (the  date  of  the  institution  of  the 
suit).  Prather  stated,  "I  cannot  say  that  Benson  is  damaged;, 
under  some  circumstances  I  think  she  would  be  benefited ;  in  a 
dry  season  it  is  very  desirable  for  fanners  to  have  plenty  of  water 
for  stock;  there  is  nothing  like  a  well-defined  channel  obstructed 
by  this  railroad  ;  it  is  all  smooth  plough  land ;  they  plough  and  run 
reapers  over  it."  Wilson  stated,  "  There  is  corn  growing  on  part 
of  the  Benson  land,  and  wheat  and  meadow  on  the  balance." 
From  which  it  is  apparent  that  there  was  no  evidence  of  any  over- 
flow, save  the  single  instance  mentioned  by  the  witness  Leeper, 
and  that  was  limited  to  one  quarter  of  an  acre.  As  the  evidence 
did  not  disclose  that  any  crop  was  at  the  time  growing  on  the  over- 
flowed ground,  the  only  danrmge  possible  was  to  the  soil  itself, 
valued  at  $40  per  acre ;  one  fourth  of  which  was  $10 ;  and  yet  on 
this  evidence  a  verdict  was  rendered  for  $175.  While  appellate 
courts  should  be  slow  to  interfere  with  the  prerogative  of  juries* 
in  passing  on  the  weight  and  probative  force  of  testimony,  and 
should  not  interfere  where  there  is  any  evidence  tending  to  estab- 
lish a  given  issue,  yet  where  there  is,  as  in  this  case,  absolutely  no 
evidence  to  support  the  verdict  beyond  the  sum  of  $10,  it  becomes- 
the  imperative  duty  of  this  court  to  reverse  such  a  judgment. 

II.  Under  the  petition  and  the  facts  in  this  case,  we  are  also  of 
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opinion  that  the  rule  for  the  assessment  of  damages  declared  in  the 
third  instruction  given  on  behalf  of  plaintiffs,  was  incorrect.  The 
aotion  is  for  damages  consequent  npon  the  flooding  of  plaintiffs' 
land.  This  is  not  an  action  of  trespass  vi  et  armis*  bnt  it  is  an  action 
on  the  case  for  flooding  plaintiffs'  land.  In  such  case  the  plaintiff 
can  only  recover  for  damages  done  np  to  the  institution  of  suit. 
Langford  v.  Owsley,  2  Bibb.  216 ;  Shaw  v.  Etheridge,  3  Jones 
<N.  C.),  301 ;  Moore  v.  Love,  3  Jones  (N.  C),  218 ;  Blunt  v.  McCor- 
tnick,  3  Denio,  283.  The  same  rule  seems  to  have  been  recognized 
in  the  instructions  given  in  Wayland  v.  St.  Louis,  K.  C.  &  N.  Ry. 
Co.,  75  Mo.  552.  How  conld  the  jury  under  the  facts  of  this  case 
take  into  consideration  any  further  iniury  to  this  land?  The  evi- 
dence showed  that  never  since  the  building  of  the  culvert  in  ques- 
tion had  there  been  rainfall  sufficient  to  determine  the  capacity  of 
t! .?  culvert  and  the  ravine  beyond  to  carry  off  any  water  that  might 
•ordinarily  fall.  Mnch  would  tlepend  in  such  case  on  the  contin- 
gency of  an  unusual  rainfall,  the  amount  of  water  that  might  be 
n'worbed  by  the  earth,  depending  on  its  dearth,  etc.  Damages 
based  on  such  data  would  be  wholly  speculative  and  unreasonable. 
The  case  is  unlike  that  of  an  ascertained  and  permanent  nuisance 
where  prospective  damages  are  allowable. 

.  III.  As  the  case  must  be  re-tried  it  is  proper  to  discuss,  so  far 
as  is  practical,  other  questions  of  law  arising  on  this  record. 

The  authorities  are  agreed  generally  against  the  right  of  one 
land  proprietor  to  divert  from  a  natural  watercourse  water  so  as 
to  throw  it  upon  an  adjacent  proprietor  to  his  injury.  But  as  to 
the  right  of  a  dominant  proprietor,  to  divert  mere  surface-water 
and  turn  its  flow  upon  his  neighbor,  there  is  much  conflict  and  con- 
fusion. Each  case  must,  in  large  measure,  depend  on  its  own  pe- 
culiar facts.  The  general-rule,  it  is  true,  applicable  to  the  enjoy- 
ment of  real  estate  is  expressed  in  the  maxim :  cujus  est  solum, 
ejus  est  usque  ad  coelum.  He  has  ordinarily,  the  right  to  use  and 
improve  his  real  estate  by  protecting  it  against  water  flowing  over 
its  surface.  In  doing  so  the  dominant  proprietor  may  turn  it  from 
his  land  on  to  the  servient  or  lower  land,  without  liability  to  dam- 
ages. Ang.  Wat.  Courses,  120.  Mere  surface-water,  that  which 
does  not  run  in  any  defined  course  or  confined  chapnel,  is  regarded 
as  a  common  enemy,  against  which  any  land-owner  affected  by  it 
may  fight.  Hoyt  v.  City  of  Hudson,  27  Wis.  656  ;  Hosher  v.  Kan- 
sas City,  St.  Jo  &  C.  B.  R.  R.  Co.,  60  Mo.  333.  But  in  doing  so 
regard  must  be  had  to  another  recognized  maxim  of  law :  sic  utere 
too  ut  alienum  non  laedas.  Whatever  may  be  the  rule  prevailing 
in  some  States,  it  seems  to  be  established  in  this  State,  that  in  re- 
spect even  to  surface-water  the  dominant  proprietor  has  no  right 
in  diverting  it  to  obstruct  its  egress  by  collecting  it  together,  as  in 
artificial  ditches,  and  conduct  it  to  and  discharge  it  upon  the  ser- 
vient land,  in  increased  volume,  thereby  subjecting  the  latter  estate. 
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to  a  burden  and  injury  it  otherwise  would  not  have  suffered.  Mo 
Cormick  v.  Kansas  City,  St.  Jo  &  C.  B.  E.  R.  Co.,  70  Mo.  359  : 
Shane  v.  Same,  71  Mo.  237. 

The  deed  from  plaintiffs  conceded  to  this  company  the  right  to 
make  embankments,  if  necessary,  and  to  construct  culverts  and 
ditches  deemed  necessary  for  the  proper  grade  and  protection  of 
the  road.  And  if  in  the  legitimate  exercise  of  such  right  the  flow 
of  surface-water  from  plaintiffs'  land  was  obstructed  to  their  injury, 
it  would  clearly  be  a  case  of  damnum  absque  injuria,.  Clark's 
Adm'r  u  Hannibal  &  St.  Jo  E.  E.  Co.,  36  Mo.  224.  So  it  follows 
that  plaintiffs  could  not  recover  any  damage  resulting  from  the 
accumulation  of  mere  surface-water  running  from  their  land.    Es- 

f>ecially  so  under  the  facts  of  thi6  case,  as  the  water  from  their 
and  which  is  surf  ace-water,  runs  off  through  the  culvert  constructed 
in  its  natural  path.  If  there  has  been  any  damage,  for  which  a 
recovery  can  be  had  under  this  petition,  the  injury  must  have  re- 
sulted from  the  interference  by  defendant  with  the  water  flowing 
from  the  lands  east  of  plaintiffs. 

Eegard  must  be  had  to  the  issue  tendered  by  the  petition.  It  is 
obvious  from  its  reading,  that  the  matter  to  be  tried  was  the  dam- 
ages resulting  from  the  manner  of  constructing  the  road-bed.  The 
gra/oamen  of  the  complaint  is,  that  in  building  it  "  defendant  failed 
and  neglected  to  provide  and  construct  proper  openings  and  water- 
ways." There  is  really  no  6uch  issue  tendered  as  would  present 
for  determination  any  question  touching  the  obstruction  of  the 
flow  of  mere  surface-water,  and  its  precipitation  upon  plaintiffs* 
land  through  artificial  ditches  improvidently  constructed  by  de- 
fendant whereby  an  unusual  accumulation  of  water  was  collected 
and  turned  on  to  plaintiffs'  land. 

The  first  instruction  given  on  behalf  of  plaintiffs  was  not  justi- 
fied by  the  petition  or  the  proofs. 

In  the  first  place,  it  is  improperly  predicated  on  the  existence  of 
"one  or  more  watercourses  which  by  their  natural  channels  crossed 
the  line  of  defendant's  road-bed."  There  was,  in  legal  contempla- 
tion, no  evidence  of  any  watercourse.  The  best  legal  definition 
of  the  term  "  watercourse,"  which  I  have  found,  is  tliat  given  by 
Dixon,  C.J.,  in  Hoyt  v.  City  of  Hudson,  27  Wis.  661:  "There 
must  be  a  stream  usually  flowing  in  a  particular  direction,  though 
it  need  not  flow  continually.  It  must  flow  in  a  definite  channel, 
having  a  bed,  sides  or  banks,  and  usually  discharge  itself  into  some 
other  stream  or  body  of  water.  It  must  be  something  more  than 
a  mere  surface  drainage  over  the  entire  face  of  a  tract  of  land,  oc- 
casioned by  unusual  freshets  or  other  extraordinary  causes.  It  does 
not  include  the  water  flowing  in  the  hollows  or  ravines  in  land, 
which  is  the  mere  surface-water  from  rain  or  melting  snow,  and  is 
discharged  through  them  from  a  higher  to  a  lowel  level,  but  which 
at  other  times  are  destitute  of  water.     Such  hollows  or  ravines  are 
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not  in  legal  contemplation  watercourses."  Saying  nothing  of  de- 
fendant's evidence,  plaintiffs'  own  evidence ,  showed  that  the  so- 
called  waterfalls  were  nothing  but  depressions  in  the  land,  dry 
except  when  it  rained.  There  were  gullies,  but  dry  except  in 
freshets.  The  whole  land  was  cultivated.  One  of  these  witnesses 
said:  u There  is  nothing  like  a  well-defined  channel  obstructed  by 
the  railroad ;  it  is  all  smooth  plough  land ;  they  plough  and  run 
reapers  over  it" — from  which  it  is  palpable  that  it  was  mere 
surface  drainage. 

In  the  second  place,  this  instruction  in  effect  told  the  jury  that 
if  this  channel  water  was  diverted  from  its  usual  course  "  by  means 
of  an  artificial  ditch  or  otherwise"  on  to  plaintiffs'  land,  to  their 
damage,  they  could  find  for  the  plaintiffs.  This  was  clearly  a  de- 
parture. It  ignored  the  issue  tendered  in  the  petition  of  a  negli- 
Sent  construction  of  the  embankment  and  the  culvert,  to  which 
efendant's  evidence  was  properly  directed. 

So  the  second  instruction  asked  by  defendant  should  have  been 
given.  The  first  part  of  it  was  directed  to  the  issue  made  by  the 
petition,  and  the  latter  part  of  it  denied  the  right  of  recovery,  if 
the  "  damage  was  caused  by  surface-water  alone."  Hosher  v.  Kan- 
sas City,  St.  Jo  &  C.  B.  B.  B.  Co.,  60  Mo.  333 ;  Munkres  v.  Same, 
79  Mo.  514. 

Likewise  under  the  issues  in  this  case,  we  think  the  defendant 
was  entitled  to  an  instruction  defining  what  constitutes  surface- 
water  in  contradistinction  to  a  watercourse.  And  if  there  was  no 
neglect  and  unskilfulness  in  the  construction  of  the  embankment 
and  culvert,  and  the  water-flow  was  mere  surface,  under  the  peti- 
tion the  defendant  would  be  entitled  to  a  verdict. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded for  retrial  in  accordance  with  this  opinion.    All  concur. 

Bee  next  case  and  note. 


Abbott 

v. 

Kansas  City,  St.  Joe  and  Council  Bluffs  B.  B.  Co. 

(Advance  Case,  Missouri.     October,  1884.) 

A  complaint  against  a  railroad  company  for  flooding  the  plaintiffs  land 
alleged  that  the  same  was  caused  \fj  the  building  of  a  railroaa  bridge  across 
a  creek  too  low  and  the  placing  of  the  piling  so  close  as  to  obstruct  the 
stream  and  dam  up  the  water  on  plaintiff's  land. 

Held,  that  it  was  error  to  charge  that  the  company  was  liable  if  the  injury 
was  caused  by  "  negligence,  carelessness  or  improper  construction  of  the 
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bridge."  There  was  no  right  to  recover  unless  the  bridge  was  defective  iA 
the  particulars  specified  in  the  complaint. 

An  instruction  by  the  court  in  the  above  case  was  held  erroneous  which 
authorized  recovery  if  the  jury  believed  that  the  injury  complained  of  was 
occasioned  by  water  forced  out  of  the  bed  of  the  creek  by  the  obstructions 
of  the  bridge  uniting  with  other  waters  of  the  creek  which  had  escaped  from 
its  bed  at  other  points.  Such  instruction  entirely  leaves  out  of  view  the 
question  whether  or  not  the  company  was  negligent. 

A  company  is  not  liable  for  so  constructing  its  road  as  to  cause  surface- 
water  to  back  up  on  adjacent  ground.  It  is  not  bound  to  provide  outlets  for 
such  surface-water. 

Appeal  from  Platte  Circuit  Court. 

Ray,  J. — This  action  was  begun  in  the  Circuit  Court  of  Platte 
County,  Mo.,  by  the  plaintiff  to  recover  for  I068  of  crops  and  in- 

J'ury  to  his  lands,  situated  in  the  N.  W.  ^,  the  S.  W.  £  and  the  S. 
S.  \  of  sec.  29,  t.  54,  r.  36,  in  Platte  County,  Mo.  Said  lands  and 
crops  were  injured  and  damaged  in  April,  1876,  by  overflow, 
which  is  charged  to  have  been  occasioned  by  defendant's  negli- 
gence. The  petition  is  set  out  in  two  counts.  The  first  count 
charges  the  defendant  with  negligence  and  unskilfnlness  in  the 
construction  of  a  pile  bridge  over  a  stream  called  Bear  creek  in 
the  year  1872.  Said  bridge  is  in  the  line  of  defendants'  railroad 
at  a  point  where  it  passes  through  the  S.  E.  i  of  sec.  3,  t.  53, 
r.  36.  The  defendant's  negligence,  as  charged  in  the  first  count, 
was  that  the  bridge  was  built  too  low,  and  that  the  piling  driven 
in  the  channel  of  the  stream  were  so  near  together  as  to  dam  up  the 
proper  water-way,  obstruct  the  channel,  and  to  cause  wood,  logs 
and  drift  to  accumulate  on  the  upper  or  eastern  side  of  said  bridge; 
and  that  the  flow  of  water  was  thereby  obstructed,  and  said  stream 
caused  to  overflow  its  western  bank  at  or  near  the  lands  of  certain 
parties  named  Stultz  and  Bland,  and  to  pass  over  their  lands  to 
the  lands  of  plaintiff,  and  to  deposit  thereon  driftwood  and  sand, 
and  to  destroy  his  wheat  and  corn  crops  and  grass  to  his  damage 
in  the  sum  of  $500.  The  second  count  in  the  petition  charges  that 
defendant's  railroad  is  constructed  through  sections  29  and  33, 
in  township  54  and  range  36,  and  section  3,  township  53,  range  36, 
in  Platte  County,  and  that  in  the  year  1876  the  defendant  negli- 
gently permitted  the  road-bed  and  track  built  along  and  through 
said  lands  to  become  out  of  repair,  and  had  so  negligently  con- 
structed the  same  that  there  was  not  sufficient  water-way  for  the 
water  which  fell  and  ran  down  from  higher  ground  toward  the 
railway,  and  such  as  might  and  did  escape  from  Bear  creek,  by 
reason  of  its  overflow,  to  pass  over  or  under  the  railroad  ;  but  that, 
by  reason  of  this  unskilful  and  negligent  construction  of  the  road- 
bed, the  water,  which  would  naturally  have  thus  passed  under 
the  railroad,  and  thence  to  points  south  of  defendant's  line,  was 
forced  from  section  3  northwise  and  up  the  river  to  sections 
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33  and  29  and  flooded  the  plaintiffs  land,  catting  and  gut- 
tering it,  and  washed  away  30  acres  of  wheat,  worth  $400;  12 
acres  of  corn,  worth  $120  ;  all  to  the  plaintiff's  damage  in  the  sum 
of  $600.  The  answer  of  the  defendant  was  a  general  denial  of  the 
allegations  of  the  petition  contained  in  either  count  thereof.  The 
trial  was  had  before  a  jury  and  a  general  verdict  was  returned  in 
plaintiff's  favor,  assessing  the  damages  at  $300.  After  unsuccess- 
ful motions  for  a  new  trial,  and  in  arrest,  judgment  was  entered 
thereon  for  the  plaintiff,  and  the  defendant  appealed  therefrom  to 
this  court.  It  will  be  seen  from  the  petition,  whose  two  counts 
are  set  out  in  substance  above,  that  the  first  seeks  to  recover  for 
the  alleged  negligence  of  defendant  in  building  its  bridge  over 
said  stream  called  Bear  creek,  and  for  a  negligent  interference 
with  the  flow  of  its  waters,  while  in  the  second  count  a  recovery 
is  sought  for  the  negligence  of  the  defendant,  in  failing  to  provide 
water-ways  sufficient  to  accommodate  and  carry  off  the  surface  waters 
falling  on  the  surrounding  and  adjacent  country,  and  such  as  may 
have  escaped  the  banks  of  said  creek  by  reason  of  its  overflow,  and 
thence  spread  out  over  the  adjoining  country.  With  regard  to 
these  different  classes  of  waters,  we  think  different  rights  exist, 
and  different  rules  of  law  are  to  be  applied.  Unless  authorized 
by  appropriate  and  constitutional  statutory  enactment,  no  one  can, 
in  any  material  manner  or  extent,  interfere  with  the  waters  of  a 
running  stream.  Such  an  interference  with  a  stream  is  per  se  a  nui- 
sance, for  it  is  a  maxim  of  the  law  in  regard  to  such  streams,  that 
the  water  runs,  and  ought  to  run  as  it  has  been  accustomed  to  run. 
Where  there  is  lawful  authority  for  the  construction  of  bridges, 
or  other  structure  over  or  upon  such  streams,  the  party  building 
the  same  is  liable  for  any  negligence  in  the  mode  or  method  of 
doing  the  work.  The  cause  of  action  alleged  in  the  first  count  of 
the  petition  is  not  for  the  construction  of  said  bridge  over  Bear 
creek,  without  authority  of  law.  In  such  case  the  mere  inter- 
ference to  a  material  extent  with  a  running  stream  is  actionable  by 
one  suffering  damage  thereby,  without  proof  of  negligence.  Bear 
creek,  it  seems,  is  a  local  stream  of  some  7  or  8  miles  in  length, 
and  rising  in  the  bluffs  flows  out  into  the  bottoms,  and  approaches 
the  railroad  from  a  northeast  direction.  Section  765,  Revised 
Statutes,  authorizes  railroad  companies  to  construct  its  road  across, 
along  or  upon  any  stream  of  watercourse  .  .  •  which  the  route  of 
its  road  shall  intersect  or  touch,  but  provides  that  the  company 
shall  restore  the  stream  or  watercourse  to  its  former  state,  or  to  such 
state  as  not  unnecessarily  to  impair  its  usefulness.  As  railroads  are 
then  authorized  by  law  to  bridge  streams  of  the  character  of  Bear 
creek,  we  must  in  the  absence  of  averment  in  the  petition  to  the 
effect  that  said  bridge  was  constructed  unlawfully,  assume  that  the 
defendant  had  the  legislative  sanction  to  construct  over  or  upon  it 
a  proper  bridge  of  suitable  material,  height,  width  and  dimensions. 
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In  such  a  case  its  liability  is  not  an  absolute  or  unconditional  one. 
But  if  in  the  construction  of  snch  a  bridge  over  such  streams  dam- 
age is  unavoidably  done,  or  merely  results  incidentally  from  snch 
proper  construction  thereof,  such  damage  is,  we  think,  damnum* 
absque  injuria.  The  cause  of  action,  however,  as  distinctly  set  out 
in  tiie  first  count,  is  for  a  misfeasance,  or  the  construction  of  6aid 
bridge  in  a  negligent  and  unskilful  manner,  and  the  negligence 
complained  of  consists  in  the  two  specified  particulars,  to-wit :  In 
building  the  bridge  too  low  and  in  placing  the  piling  so  near  to- 
gether as  to  obstruct  the  channel  and  dam  up  the  waters  of  the 
creek.  The  assignment  of  these  two  grounds  of  negligence  consti- 
tutes the  sole  cause  of  action  contained  or  set  forth  in  said  first 
count,  and,  under  a  number  of  decisions  of  this  court,  no  other 
inquiry  could  properly  be  authorized,  or  permitted,  or  submitted 
to  the  jury  for  their  determination.  The  instructions,  however, 
given  in  the  case  at  the  instance  of  the  plaintiff  and  by  the  court 
of  its  own  motion,  do  not,  we  think,  thus  limit  and  confine  the 
inquiry  as  to  the  alleged  negligence  or  unskilfulness  of  defendant 
in  the  construction  of  said  bridge.  The  first  instruction  given  by 
the  court  at  the  request  of  plaintiff  is  as  follows:  "  That  if  they 
believe  from  the  testimony,  that  by  reason  of  the  negligence,  care- 
lessness, or  improper  construction  of  the  railroad  bridge  over  Bear 
Creek,  in  section  3,  township  53,  range  36,  the  water  was  forced  out 
of  the  bed  of  the  stream  and  caused  to  flow  over  and  upon  the 
lands  of  the  plaintiff,  then  he  is  entitled  to  recover  in  this  action 
the  damages  he  has  sustained  to  his  crops  and  lands  by  reason 
thereof."  By  this  instruction  it  appears  that  the  jury  are  told  that 
if  they  believe  from  the  testimony  that  the  waters  were  forced  out 
of  the  bed  of  the  stream  and  caused  to  flow  over  the  plain  tifiPs- 
lands  by  the  "  negligence,  carelessness,  or  improper  construction 
of  the  railroad  bridge"  in  any  particular,  whether  in  those  specially 
averred  or  otherwise,  the  plaintiff  was  entitled  to  recover  the  dam- 
ages thereby  sustained.  Under  the  former  decisions  of  this  court 
as  we  have  intimated  this  was  not  a  submission  of  the  issue  made 
by  the  pleading,  but  was  an  enlargement  thereof  and  was  therefore 
erroneous.  Price  v.  Railroad,  72  Mo.  416 ;  Waldheir  v.  Railroad,  71 
Mo.  514 ;  Eames  v.  Railroad,  72  Mo.  212  ;  Bank  v.  Murdock,  6$ 
Mo.  70 ;  Zimmerman  v.  Railroad,  71  Mo.  491.  The  ninth  instruction 
given  by  the  court  at  the  instance  of  plaintiff  is  as  follows :  "  That 
although  the  jury  may  believe  that  the  water  escaped  from  the  bed 
of  Bear  creek,  from  points  other  than  the  bridge,  yet  if  they 
believe  that  the  land  of  the  plaintiff  was  overflowed  by  reason  of  the 
amount  of  water,  which  was  forced  out  of  the  creek  bed  by  the  ob- 
structions of  the  bridge,  uniting  with  other,  and  by  the  increase  of 
the  whole  volume  of  water  causing  such  overflow,  then  the  plaintiff 
is  entitled  to  recover." 

This  instruction  is  still  more  erroneous,  we  think,  because  it  doe* 
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not  require  a  consideration  and  finding  as  to  defendant's  negligence, 
which  is  the  ground  of  its  liability  in  this  case,  in  any  particular 
whatever,  but  makes  the  defendant  liable  and  authorizes  the  plain- 
tiff to  recover  if  the  jury  believe  that  the  plaintiffs  land  was  over- 
flowed by  reason  of  the  amount  of  water  which  was  forced  out  of 
the  creek  bed  by  the  obstructions  of  the  bridge,  uniting  with  other 
waters  of  the  creek  that  had  escaped  from  its  bed  at  other  points- 
than  the  bridge. 

The  gravamen  of  the  complaint  as  we  have  said  is  negligence, 
which  is  altogether  ignored  by  this  instruction  and  the  liability 
based  on  the  mere  fact  that  the  waters  escaped  from  the  creek 
at  the  bridge,  thereby  increasing  the  whole  volume  of  water 
causing  such  overflow.  It  is  to  be  observed  that  this  instruc- 
tion assumes  the  existence  of  obstructions  at  the  bridge,  wlyle 
there  was  a  conflict  of  evidence  on  that  point,  which  should 
have  been  found  by  the  jury  and  not  assumed  by  the  court, 
as  we  think  it  is  in  the  instruction.  The  jury  were  not  required 
in  the  instructions  to  determine  the  issue  made  by  the  first  count 
whether  or  not  the  bridge  was  built  too  low,  and  whether  or  not  the 
piling  was  driven  so  close  together  as  so  obstruct  the  channel  and 
dam  up  the  water — and  with  the  exception  of  the  first  instruc- 
tion given  at  plaintiff's  request  which  authorized  an  inquiry  gen- 
erally as  to  defendant's  negligence,  carelessness  or  improper  con- 
struction of  the  bridge  as  we  have  seen,  no  question  as  to  the 
construction  of  the  bridge,  whether  careful  or  negligent,  whether 
skilful  or  unskilful,  was  submitted  to  the  jury.  The  bridge  in 
question  over  Bear  creek  wis  a  timber  bridge,  90  feet  in  length, 
two  piles  in  the  creek  and  two  on  each  side  near  the  shore  and  the 
stringers  of  said  bridge  were  some  12  or  14  feet  above  the  bed  of 
the  stream.  There  was  no  evidence  offered  to  show  that  in  the 
pradent  construction  of  railroad  bridges  over  streams  of  like  size 
and  capacity  similarly  situated  with  reference  to  the  drainage  of 
the  adjacent  country  in  ordinary  seasons  and  subject  to  like  sudden? 
floods  in  times  of  heavy  rains  and  such  as  are  likely  to  occur  in  that 
locality,  it  was  customary  to  build  bridges  of  a  different  pattern 
or  character,  or  to  provide  them  with  different  or  more  water-ways. 
The  evidence  shows,  it  is  true,  that  some  time  after  these  floods  in 
'76  the  defendant  put  in  a  bridge  of  different  pattern  across  Bear 
creek.  It  was  in  evidence  that  the  centre  bents  of  the  old  bridge 
had  been  scoured  out  by  the  action  of  the  water  and  the  new 
bridge  of  the  same  height  but  in  form  what  is  called  "  a  truss"  had 
been  substituted.  As  common  carriers  of  persons  and  property 
over  its  railroad  it  was  the  defendant's  duty  to  make  and  adopt  for 
their  safety  any  change  which  experience  of  floods  in  that  locality 
or  the  science  of  bridge  building  would  suggest  as  best  for  that 
purpose.  But  we  scarcely  need  prosecute  thi6  branch  of  the  case 
any  further ;  it  only  remains,  therefore,  to  notice  the  second  count. 


108  ABBOTT  V.   KANSAS  CITY,  ETC.,  R.   R.   CO. 

and  consider  the  rights  and  dnties  of  the  defendant,  in  theconstruo- 
tion  of  its  road-bed  and  track  along  and  through  the  bottom  lands 
-described  in  the  petition  with  reference  to  the  safety  of  the  road- 
bed and  track,  the  security  of  the  travelling  public,  and  the  injury 
resulting  to  the  neighboring  land  proprietors,  from  the  unavoid- 
able obstruction  and  deflection  of  the  flow  of  surface  water,  inci- 
dent to  a  careful  and  skilful  construction  of  the  same.  We  assume 
that  the  waters  in  question  overflowing  as  they  did  the  banks  of 
the  creek,  in  couseqnence  of  the  insufhciency  of  the  natural  chan- 
nel of  the  same  to  hold  and  carry  off,  through  the  bottom,  are 
" surface  waters"  within  the  meaning  of  that  term,  as  used  and  de- 
fined in  the  books  and  authorities  on  that  subject.  McCorfnick  t?. 
K.  C,  St.  Joe  &  C.  B.  R.  R.  Co.,  57  Mo.  438.  We  assume 
further  that  the  defendant  was  authorized  by  its  charter,  the 
statutes  of  the  State,  and  proceedings  thereunder,  to  construct  its 
road-bed  and  track  through  the  bottom  lands  in  question.  Indeed, 
this  is  conceded  by  the  petition  itself ;  and  we  further  assume  that 
in  doing  so,  it  was  bound  to  exercise  reasonable  care  and  skill,  with 
reference  to  the  safety  and  security  of  its  road-bed  and  track,  and 
to  the  travelling  public ;  and  at  the  same  time  we  also  assume  that 
it  was  equally  bound  to  see  that  no  unnecessary  injury  is  done  to 
adjoining  proprietors,  by  the  obstruction  and  deflection  of  surface 
water  incident  to  such  careful  and  skilful  construction  of  the  same. 
"This  duty  rests  with  equal  force  upon  the  defendant  in  both 
respects,  and  whether  there  has  been  a  failure  to  discharge  that 
-duty  in  a  given  case,  in  any  material  particular,  either  by  failure  to 
provide  sufficient  water-ways  when  necessary  and  proper,  or  by 
lailure  to  exercise  reasonable  care  and  skill  in  any  other  particular, 
is  a  question  of  fact  to  be  determined  by  the  jury  unaer  proper 
instruction  from  the  court,  with  reference  to  the  particular  facts  in 
-each  case.  In  these  assumptions,  we  think  we  are  fully  authorized 
and  justified  by  all  the  earlier  and  later,  as  well  as  the  best  con- 
sidered adjudications  of  this  court.  These  positions  are,  we  think, 
•equally  well  fortified  by  the  standard  common  law-text  centres  on 
this  subject. 

It  may  be  well  to  premise,  as  we  have  seen,  that  the  authority  of 
•defendant  to  construct  the  road-bed  and  track  is  not  controverted 
in  this  case.  It  may  be  well  also  to  examine,  somewhat,  the  facts 
of  the  case,  as  shown  by  the  evidence,  in  reference  to  the  nature 
and  surface  of  the  ground,  or  bottom,  through  which  this  part  of 
defendant's  road  is  built,  the  capacity  or  want  of  capacity  of  the 
natural  channel  of  Bear  creek  to  hold  and  carry  off  through  the 
bottom  the  superabundant  waters  flowing  into  the  same  from  the 
neighboring  hills,  in  which  the  creek  takes  its  rise,  in  times  of 
violent  rain  storms  such  as  caused  the  overflow  in  question ;  the 
character  and  nature  of  the  surface  of  the  ground  in  the  bottom 
adjacent  and  near  the  point  at  which  the  overflow  in  question  oo» 
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curred,  and  also  how  the  waters,  thus  overflowing  the  banks  of  the 
creek,  were  accustomed  to  spread  out  everywhere  and  flow  in  all 
directions  over  the  bottom  lands  through  which  the  road  was  con- 
structed, without  channels,  sloughs  or  swales  to  collect  and  carry 
them  off  in  anything  like  well-defined  banks  or  borders.  As  we 
have  seen,  the  defendant's  road  at  this  point  is  built  through  the 
nearly  level  bottom  laud  of  the  Missouri  river,  on  a  grade  nearly 
even  with  the  general  surface  of  the  ground,  not  far  from  and 
parallel  to  the  range  of  bluffs,  to  the  northeast.  Bear  creek,, 
as  we  have  seen,  takes  its  rise  some  seven  or  eight  miles  in 
a  broken  hilly  country  to  the  northeast,  and  by  its  rapid 
current  in  times  of  violent  storms,  precipitates  an  immense  vol- 
ume of  water  into  its  channel,  which,  after  it  leaves  the  bluffs, 
is  and  always  has  been  wholly  insufficient  to  hold  and  carry  off 
through  the  bottom  along  and  through  which  the  road-bed  and  track 
in  question  is  built.  In  consequence  of  the  inadequacy  in  the  chan- 
nel of  the  creek  the  waters,  thus  overflowing  its  banks,  are  accus- 
tomed, and  always  have  been,  to  spread  out  in  all  directions  and 
flow  over  the  bottom  along  and  through  which  defendant's  road  is. 
situated.  That  we  are  fully  justified  in  making  the  assumptions 
above  stated  it  is  only  necessary  to  refer  briefly  to  the  earlier  and 
later  adjudications  of  this  court,  and  the  acknowledged  text-writers 
on  the  subject.  In  the  case  of  McCorraick  v.  K.  C,  St.  Jo  &  C.  B. 
R.  R.  Co.,  57  Mo.  433  and  437,  this  court  uses  this  language  r 
u  There  is  no  donbt  but  that  the  authorities  of  towns  and  cities, 
whose  duty  it  is  to  keep  the  street  and  public  ways  in  good  repair 
for  the  use  of  the  public,  mav  repair  the  same  in  a  reasonable  man- 
ner without  incurring  any  liability  to  adjoining  proprietors,  even 
though  said  improvements  may  cause  a  change  in  the  natural  flow 
of  surface  water  to  their  injury."  .  .  .  %i  The  general  rule,  how- 
ever, is  that  either  municipal  corporations  or  private  persons  may 
so  occupy  and  improve  their  land  and  use  it  tor  such  purposes  as 
they  may  see  fit,  either  by  grading  or  filling  up  low  places,  or  by 
erecting  buildings  thereon,  or  by  making  any  other  improvements 
thereon  to  make  it  fit  for  cultivation,  or  other  profitable  or  desir- 
able enjoyment,  and  it  makes  no  difference  that  the  effect  of  such 
improvement  is  to  change  the  flow  of  surface  water  accumulating 
or  falling  on  the  surrounding  country,  so  as  to  either  increase  or 
dimiuish  the  quantity  of  such  water,  which  had  previously  flowed 
upon  the  land  of  the  adjoining  proprietors,  to  their  inconvenience 
or  injury.  .  .  .  The  same  rule  would  apply  to  waters  flowing  over 
the  county,  which  had  escaped  from  the  banks  or  natural  channel 
of  a  running  stream  of  water  by  reason  of  a  flood  in  the  stream, 
occasioned  oy  heavy  rains  or  the  melting  of  snow  upon  the  sur- 
rounding country.  But  persons  exercising  this  right  to  improve 
and  ameliorate  the  condition  of  their  own  land,  must  exercise  it  in 
a  careful  and  prudent  way.  .  .  .  He  must  improve  and  use  his  own 
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lands  in  a  reasonable  way,  and  in  so  doing  be  may  tarn  the  coarse 
of  and  protect  bis  own  land  from  the  surface  water  flowing  thereon, 
and  he  will  not  be  liable  for  any  incidental  injury  occasioned  to 
others  by  the  changed  course,  in  which  the  water  may  naturally 
flow,  and  for  its  increase  upon  the  land  of  others ;  each  proprietor, 
in  such  case,  is  left  to  protect  bis  own  lands  against  the  common 
«nemy  of  all,  ...  so  as  to  occasion  no  unnecessary  inconvenience 
or  damage  to  plaintiff."  In  the  case  of  Hosber  v.  K.  C,  St  Jo  & 
C.  B.  R.  R.  Co.,  60  Mo.  329  and  333,  this  court  affirms  the  McCor- 
mick  case,  supra*  and,  after  treating  of  natural  streams,  employs 
this  language :  "  But  in  the  case  of  surface  water,  which  is  regarded 
as  a  common  enemy,  he  is  at  liberty  to  guard  against  or  divert  it 
from  bis  premises,  provided  he  exercises  reasonable  care  and  pru- 
dence in  accomplishing  that  object.  In  the  language  of  this  court  in 
a  recent  case,  wnere  this  sublet  was  carefully  considered,  the  owner 
of  the  dominant  or  superior  neritage  must  improve  and  use  his  own 
lands  in  a  reasonable  way,' and  in  so  doing  he  may  turn  the  course 
of,  and  protect  his  own  land  from  the  surface  water  flowing  thereon, 
and  he  will  not  be  liable  for  any  incidental  injury  occasioned  to 
others  by  the  changed  course  in  which  the  water  may  naturally 
flow,  and  for  its  increase  upon  the  land  of  others.  Each  proprietor, 
in  such  case,  is  left  to  protect  his  own  lands  against  the  common 
enemy  of  all."  So,  in  the  case  of  Jones  v.  Haniran,  55  Mo.  462, 
the  same  doctrine  is  recognized,  and  it  is  there  held  that  "  a  pro- 
prietor of  land  may  drain  surface  water  from  his  land,  in  such  way 
as  may  suit  him,  provided  he  does  so  in  a  usual  and  careful  manner, 
without  being  responsible  to  others ;  but  snch  water,  after  empty- 
ing into  a  stream,  ceases  to  be  surface  water,  and  becomes  a  part  of 
the  stream."  In  the  case  of  Imler  v.  City  of  Springfield,  55  Mo. 
119,  the  same  common  law  rule  is  recognized  and  affirmed,  and 
in  the  case  of  Clarke,  Admr.,  v.  H.  &  St.  Jo  R.  R.  Co,  36  Mo.  224, 
the  court  uses  this  language :  "  In  the  absence  of  any  negligence, 
unskilfulness  or  mismanagement  in  the  construction  of  the  em- 
bankment or  road-bed,  the  injury  thereby  done  to  plaintiff's  prop 
«rty  must  be  considered  as  the  natural  and  necessary  consequence 
of  what  the  corporation  had  acquired  the  lawful  right  to  do,  and 
such  damages  must  be  taken  to  have  been  included  m  the  compen- 
sation assessed,  or  it  is  damnum  ahsque  injui^ia"  In  the  recent 
oase  of  Benson  v.  C.  &  A.  R.  R.  Co.,  78  Mo.  504  and  512,  s.  c, 
supra,  this  court,  speaking  through  Philips,  C,  practically  reaffirms 
the  common-law  doctrine  of  the  earlier  decisions  of  this  court  in 
respect  to  surface  water.  After  referring  to  natural  watercourses, 
this  language  is  used :  "  But  as  to  the  right  of  a  dominant  pro- 
prietor to  divert  mere  surface  water  and  turn  its  flow  upon  bis 
neighbor,  there  is  much  conflict  and  confusion.  Each  case  must, 
in  large  measures,  depend  on  its  own  peculiar  facts ;  the  general 
rule  it  is  true  applicable  to  the  enjoyment  of  real  estate  is  expressed 
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in  the  maxim  cujus  est  solum,  ejus  est  usque  ad  ccetiwn.  He  has 
ordinarily  the  right  to  use  and  improve  his  real  estate  by  protect- 
ing it  against  water  flowing  over  its  surface.  In  doing  so  the 
dominant  proprietor  may  turn  it  from  his  land  on  to  the  servient 
or  lower  land,  without  liability  to  damage.  Mere  surface  water 
that  which  does  not  run  in  any  defined  course  or  confined  channel, 
is  regarded  as  a  common  enemy  against  which  any  landowner 
affected  by  it  may  fight.  .  .  .  But  in  doing  so  regard  must  be  had 
to  another  recognized  maxim.  Sic  utere  tuo  et  alienum non  Imdas. 
.  .  .  The  deed  from  plaintiffs  concedes  to  this  company  the  right 
to  make  embankments,  if  necessary,  and  to  construct  culverts  and 
ditches,  deemed  necessary,  for  the  proper  grade  and  protection  of 
the  road,  and  if  in  the  legitimate  exercise  of  such  right,  the  flow  of 
surface  water  from  plaintiffs'  land  was  obstructed,  to  their  injury, 
it  would  clearly  be  a  case  of  damnum  absque  injuria"  In  a  stijl 
later  case  the  court,  through  the  same  commissioner,  affirms  and 
announces  the  same  common-law  rule,  as  to  surface  waters,  as  is 
held  in  all  the  earlier  cases  from  this  court  where  that  doctrine  is 
discussed.  See  Stewart  v.  City  of  Clinton,  79  Mo.  603 ;  see  also* 
"Angel  on  Watercourses,"  seventh  edition,  page  120,  section  108; 
also  sections  138  and  139. 

The  statute  of  this  State,  section  3117,  page  521,  declares  that 
44  the  common  law  of  England  .  .  .  shall  be  the  rule -of  action  and 
decision  in  this  State,  any  law,  custom,  or  usage  to  the  contrary 
notwithstanding."  This  statutory  obligation  and  duty  has  been 
recognized  and  enforced,  as  we  have  seen,  in  all  the  earlier  and 
later  adjudications  of  this  court  on  this  subject.  In  fact,  the  rule 
of  the  common-law  on  this  subject  was  never  questioned  in  this 
State  or  departed  from  until  the  case  of  McCormack  v.  K.  C.  &  St- 
Joe  &  C.  B.  R.  R.,  70  Mo.  359,  where  the  "  civil  kw"  on  this  sub- 
ject was  first  stated  and  approved,  and  the  succeeding  case  of  Shane 
v.  The  Same  Defendant,  71  Mo.  237;  8.  c,  5  Am.  &  Eng.  R.  R 
Cas.  64,  where  it  was  elaborately  discussed  and  adopted  as  the 
rale  of  action  and  decision  in  this  State  on  the  question  of  the 
flow  of  surface  water. 

In  these  two  last  cases  it  was  distinctly  held,  by  a  divided  court, 
it  ia  trae,  that "  A  land-owner  has  no  right,  by  erecting  an  embank- 
ment, to  stop  the  natnral  flow  of  surface  water  or  to  divert  its 
course  so  as  to  throw  it  upon  the  land  of  his  neighbor, J  thus  dis- 
carding the  old  common-law  rule  on  this  subject,  so  long  recognized 
and  so  often  approved,  and  substituting  therefor  the  rule  of  the 
"civil  law."  With  all  due  respect  for  the  acknowledged  ability  of 
the  distinguished  jurist  who  wrote  those  opinions,  we  feel  constrained 
to  recognize  the  common-law  doctrine  on  this  subject,  60  often  and 
repeatedly  approved  by  this  court,  without  division,  in  all  its  earlier 
and  later  decisions,  as  still  the  law  in  this  State.  The  rule  of  the 
common  law,  as  expounded  in  the  numerous  decisions  quoted  above, 
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we  think,  after  all,  best  promotes  and  conserves  the  varied  and 
important  interests  of  both  the  public  and  private  individuals  in- 
cident to  and  growing  out  of  this  question.  It  permits  and  en- 
courages public  and  private  improvements,  and  at  the  same  time 
restrains  those  engaged  in  such  enterprises  from  unnecessarily  or 
carelessly  injuring  another.  It  may  be  added  in  this  connection, 
that  whatever  change  may  have  been  made  in  the  common-law 
duties  and  obligations  of  railroad  companies  in  this  particular  by 
sec.  810,  Rev.  St.,  79-140,  does  not  arise,  and  is  immaterial  in  this 
case,  since  the  suit  is  not  brought  for  a  failure  to  construct  the 
ditches  and  drains  along  the  sides  of  the  road-bed  required  by  that 
act,  but  for  a  failure  to  provide  water-ways  or  culverts  across  the 
road-bed,  or  through  its  embankments,  so  as  to  allow  the  surface- 
water  to  pass  off  in  that  direction.  A  strict  and  literal  application 
of  the  doctrine  of  the  "civil  law"  would,  we  think, in  many  places, 
and  in  large  districts  of  country,  materially  retard,  if  not  utterly 
destroy,  many  useful  and  profitable  improvements,  pursuits  and 
enterprises  besides  railroading.  Lowers  v.  Sheff,  15  La.  Ann.  300; 
Martin  v.  Jett,  12  La.  503. 

Numerous  decisions  in  various  other  States  also  adopt  and  adhere 
to  the  common  law  as  to  surface  water  to  the  same  extent  as  do  the 
adjudications  in  this  State.  13  Allen,  293;  27  Wis.  656;  25 
Wis.  223 ;  31  N.  J.  Law  R.  (2  Vroom)  351 ;  50  N.  H.  439 ;  53 
Barb.  413  ;  73  Ind.  (Decci.),  278;  and  24  Albany  Law  Journal,  453. 

In  accordance  with  these  views  the  judgment  of  the  circuit  conrt 
in  the  McCormack  case  (70  Mo.,  supra\  should  have  been  affirmed, 
and  not  reversed  and  remanded  by  the  court.  And  it  may  be  said 
of  the  Shane  case  (71  Mo.  237,  supra),  that  it  was  rightly  decided 
"  on  common-law  principles,"  if  tne  court  was  right  in  recognizing 
the  slough  in  question  as  a  "  watercourse,"  within  the  meaning  of 
that  term,  which,  as  shown  by  the  opinion,  it  evidently  did,  when,  in 
the  end,  it  came  to  decide  the  case.  The  slough  in  the  petition  is 
spoken  of  as  a  "  natural  channel  "  from  the  river  to  the  lake,  and 
thence  to  the  river  again.  The  first  instruction  for  plaintiff, 
on  which,  in  the  end,  the  case  was  made  to  turn  (page  242),  treated 
the  slough  as  a  natural  drain  through  which  the  surplus  water  of 
the  Missouri  River  in  high  stages  usually  and  naturally  passed ; 
and  the  opinion  itself,  on  page  251,  referring  to  said  slough  and 
said  first  instruction,  says  that  "  the  question  as  to  the  slough  being 
the  natural  channel  through  which  the  waters  of  the  Missouri 
River  passed  in  times  of  floods,  was  put  to  the  jury  in  an  instruc- 
tion given  by  the  conrt  and  was  found  by  the  jury,  and  upon  the 
evidence  submitted  they  could  not  have  found  otherwise  than  they 
did."  .  .  .  And  on  page  252  the  court,  in  finally  deciding  the  case^ 
says  that,"  The  first  instruction  given  for  the  plaintiff  contained  all 
the  law  necessary  to  enable  the  jury  to  pass  upon  the  fact  submitted  ; 
and  the  second  and  third,  and  the  sixth  given  for  defendant  certainly 
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cannot  be  complained  of  by  the  defendant."  It  will  be  observed, 
however,  by  reference  to  page  244,  that  the  second  and  third  in- 
structions, which  were  treated  by  the  court  as  having  been  given 
for  the  defendant,  were  in  fact  refused,  and  under  the  view  ex- 
pressed in  this  opinion  they  should  have  been  given.  It  is  clear, 
therefore,  if  the  court  was  right  in  treating  and  recognizing  the 
slough  in  question  as  a  natural  channel  or  water-course,  within 
the  meaning  of  those  terms,  the  case  was  properly  and  rightly 
triable  and  determinable  upon  common-law  principles,  without 
calling  in  the  aid  of  the  civil  law,  and,  in  that  event,  all  that 
was  said  about  the  civil  law  was  unnecessary  and  mere  obiter 
dicta.  We  do  not  wish,  however,  to  be  understood  that  the 
court  was  right,  in  so  treating  the  slough  in  question  as  a  natu- 
ral channel  or  water-course  within  the  meaning  of  that  term 
when  properly  used.  Indeed,  we  think  not ;  but  it  is  unnecessary, 
for  the  purposes  of  this  case,  to  further  pass  upon  that  question. 
The  general  proposition  announced  in  the  second,  third  and  sixth 
instructions  for  plaintiff  at  his  request,  and  all  four  of  those  given 
by  the  court,  upon  its  own  motion,  recognize  and  apply,  as  we 
think,  the  doctrine  of  the  civil  law  rather  than  the  common  law, 
and  for  that  reason  are  erroneous.  The  defendant  was  confessedly 
authorized  to  build  its  road-bed  and  track  through  said  low  lands, 
and  was  sought  to  be  charged  only  for  negligence  and  unskilful 
ness  in  its  construction ;  yet,  singularly  enough,  by  these  instruc- 
tions it  is  held  liable  for  simple  failure  to  provide  sufficient  water- 
ways, without  any  reference  to  the  safety  and  security  of  the  road- 
bed and  the  travelling  public,  and  without  any  reference  to  the 
exercise  of  reasonable  care  and  skill  in  the  construction  of  the 
same ;  all  this,  as  we  understand  them,  is  practically  ignored  in 
these  instructions,  which  are  as  follows : 

2.  If  the  jury  believe  that  owing  to  the  failure  to  provide  cul- 
verts or  water-gaps  along  the  railroad  track  in  section  8,  township 
53,  range  36,  or  at  any  point  between  the  bridge  over  Bear  creek 
and  the  land  of  plaintiff,  that  water  flowing  out  of  the  creek  was 
dammed  up  by  tne  railroad  track  and  forced  up  the  side  of  the 
railroad  so  as  to  pass  upon  the  lands  pf  plaintiff  and  destroy  his 
crop  and  injure  nis  land,  he  is  entitled  to  recovery  for  such  in- 
jury. 

3.  If  the  jury  believe  from  the  testimony  that  the  defendant's 
railroad  track  was  so  constructed  as  to  prevent  the  usual  and  nat- 
ural flow  of  the  water,  and  by  reason  of  such  construction  the 
water  was  forced  out  of  its  natural  and  ordinary  course  and  upon 
the  lands  of  plaintiff  by  reason  of  which  he  was  injured,  he  is  en- 
titled to  recover  for  such  damages  in  this  action.  * 

6.  That  it  was  the  duty  of  the  defendant  company  to  so  construct 

its  line  of  tracks  as  would  permit  the  usual  flow  of  the  water,  and 

that  where,  owing  to   embankments  being  constructed  to  dam 

20  A.  &  E.  R.  Cos. 
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tip  or  stop  such  flow,  it  fails  to  construct  and  keep  in  good  order 
the  necessary  culverts  or  other  water-ways  as  will  pass  through 
and  carry  off  such  water  it  is  liable  in  damages  to  all  parties  in- 
jured. 

1.  The  plaintiff  cannot  recover  unless  he  prove  by  a  preponder- 
ance of  the  evidence  that  the  defendant  obstructed  the  water  of 
Bear  creek  by  its  bridge,  or  by  a  failure  to  provide  sufficient  cul- 
verts or  water-ways,  and  that  plaintiff  was  injured  by  an  overflow 
of  water  caused  by  such  obstructions. 

2.  If  the  jury  And  that  the  damage  done  to  plaintiff's  land  and 
crops  was  done  by  waters  of  Bear  creek  which  left  the  bed  or  chan- 
nel of  said  stream  at  a  point  near  the  county  bridge  over  the  same, 
and  that  said  waters  were  not  thrown  out  of  the  channel  by  the 
railroad  bridge,  and  that  said  waters  were  not  caused  to  flow  upon 
the  plaintiffs  lands  for  want  of  culverts  and  water-ways,  they  will 
find  for  defendant. 

3.  Although  the  jury  may  find  that  the  water  of  Bear  creek  was 
in  fact  obstructed  by  defendant's  bridge,  yet,  if  they  believe  from 
the  evidence  that  such  obstruction  did  not  cause  the  water  of  Bear 
creek  to  overflow  plaintiff's  land,  but  such  overflow  was  by  reason 
of  the  channel  or  bed  of  said  stream  being  of  not  sufficient  size  and 
capacity  to  carry  the  water  of  the  stream  at  the  time  of  the  flood- 
ing, and  in  consequence  of  the  insufficient  size  of  the  channel  of 
said  stream  the  water  was  forced  out  of  the  bed  of  said  stream  and 
thence  flowed  to  and  upon  plaintiff,  they  will  find  for  the  defend- 
ant ;  unless  they  find  that  the  water  was  caused  to  flow  on  plain- 
tiff's land  by  reason  of  a  failure  to  provide  culverts  or  water-ways. 

'  4.  *The  plaintiff  is  not  entitled  to  recover  for  any  injury  occa- 
sioned by  the  flow  of  waters  of  Bear  creek  after  leaving  its  banks ; 
unless  the  defendant  in  the  first  instance  caused  the  water  to  leave 
the  channel,  or  unless  the  defendant,  by  reason  of  a  failure  to  pro- 
vide culverts  or  water-ways,  caused  the  water  to  flow  upon  the 
plaintiff's  land  and  thereby  injured  his  land  or  his  crops. 

The  giving  of  these  instructions,  therefore,  was  error.  For  these 
reasons,  the  judgment  of  the  trial  court  is  reversed  and  the  cause 
remanded,  to  be  proceeded  in  in  conformity  hereto.     All  concur. 

Hough,  0.  J. — I  adhere  to  the  view6  expressed  by  me  in  my  dis- 
senting opinion  in  the  case  of  Shane  v.  Kansas  City,  St.  Joseph 
&  Council  Bluffs  R  R  Co.,  71  Mo.  253  ;  s.  c,  5  Am.  &  Eng.  R  K. 
Cas.  64,  which,  I  think,  are  approved  by  the  foregoing  opinion. 

Law  of  Surface  water. — The  preceding  case  will  be  of  special  interest  con- 
sidering the  fact  that  it  has  turned  the  course  of  the  decisions  upon  the  law 
of  surf  ace-  waters  back  into  their  original  channel.  The  cases  which  had 
overruled  the  preceding  cases  by  a  divided  court  are  referred  to  in  the  opin- 
ion. The  case  of  Shane  v.  Kansas  City,  etc.,  R.  R.  also  referred  to,  will  be 
found  reported  in  5  Am.  &  Eng.  R.  R.  Cas.  64.  The  differences  of  opinion 
upon  the  questions  involved  in  the  principal  case  are  so  clearly  and  fully  set 
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forth  that  we  do  not  deem  it  necessary  to  do  more  than  to  present  the  cases 
for  convenient  reference. 

The  weight  of  authority  is  to  the  effect  that  there  exists  no  natural  servi- 
tude io  favor  of  the  owner  of  the  superior  or  higher  ground  or  fields  as  to 
mere  surface-water  or  such  as  falls  ana  accumulates  by  rain  or  the  melting  of 
snow;  and  that  the  proprietor  of  the  ioferior  or  lower  estate  may,  if  he  choose, 
lawfully  obstruct  or  hinder  the  natural  flow  of  such  water  thereon,  and  in  so 
doing  may  turn  the  same  back,  upon,  or  off,  on  to,  or  over  the  lands  of  other 
proprietors,  without  liability  for  injuries  ensuing  from  such  obstruction  or 
diversion.  Bangor  v.  Lausel,  51  Me.  521;  Greeley  v.  Maine  Central  R.  R., 
53  Me.  200;  Morisonv.  Bucksport,  etc.,  R.  R.,  67  Me.  353;  Murphy  v.  Kellev, 
68  Me.  521;  Sweet  v.  Clutts,  50  N.  H.  439;  Davis  v.  Fuller,  12  Vt.  178; 
Beard  e.  Murphy,  37  Vt.  104;  Chatfield  t>.  Wilson,  28  Vt.  49;  Luther  t>.  Win- 
niaonnuet,  9  Cush.  171;  Parke  v.  Newburyport,  10  Gray,  28;  Ashley  v.  Wo!- 
cott,  11  Cush.  192;  Gannon  v.  Hargadon,  10  Allen,  106;  Curtis  v.  Eastern 
R  R.,  14  Allen,  55;  Dickenson  v.  Worcester,  7  Allen,  19;  Turner  v.  Inhabi- 
tants, etc.,  13  Allen,  291;  Flagg  v.  Worcester,  13  Gray,  601;  Hawkesworth 
t.  Thompson,  98  Mass.  77;  Bates  v.  South,  100  Mass.  181;  Emery  v.  Lowell, 
104  Mass.  16;  Macomber  v.  Godfrey,  108  Mass.  219;  Buffaur  v.  Harris,  5  Rh. 
•G.  253;  Wakefield  v.  Newell,  12  Rh.  G.  75;  Wadsworth  v.  Tillitson,  15  Conn. 
866;  Gillett  v.  Johnson,  30  Conn.  180;  Adams  v.  Walker.  34  Conn.  466; 
Bowesby  *.  Speer,  2  Vroora  (N.  J.),  351;  Earl  t».  De  Hart,  1  Beas.  (N.  J.)  280; 
Goodale*.  Tuttle,  29  N.  Y.  459;  Curtis  «.  Ayrault,  47  N.  Y.  73;  Pixley  t>. 
Clark,  35  N.  Y.  532;  Cott  v.  Lewiston,  36  N.  Y.  217;  Brown  v.  Bowen,  30 
N.  Y.  538;  Woffle  v.  New  York  Central  R.  R.,  58  Barb.  413;  Ellis  t>. 
Duncan,  21  Barb.  230;  Wolfe  v.  Porter,  61  Barb.  130;  Gardiner  v. 
Newburg,  2  Johns.  Ch.  162;  Wagner  t>.  L.  I.  R.  R.,  2  Hun  (N.  Y.),  633;  Co- 
■checton  8tone  Co.  v.  Buffalo,  etc.,  R.  R.,  51  N.  Y.  573;  Trustees  v.  Youmans, 
50  Barb.  316;  Bellinger  v.  New  York  Central,  etc.,  R.  R.,  23  N.  Y.  42;  Gould 
t.  Booth,  66  N.  Y.  62;  Sleight  v.  Kingston,  18  N.  Tft  Sup.  Ct.  594;  L.  &  C. 
Turnpike  Co.'s  App.,  80  Pa.  St,  425  (see  Martin  *.  Riddle,  26  Pa.  St.  45; 
Kauffman  v.  Griesemer,  26  Pa.  St.  408) ;  Atchison,  etc.,  R.  R.  v.  Hammer,  22 
Kans.  763;  Taylor  t>.  Pickas,  64  Ind.  168;  Schlecter  v.  Phillipy,  67  Ind.  201; 
■Cairo,  etc.,  R.  R.  v  Stevens,  5  Am.  &  Eng.  R.  R.  Cas.  58;  Meer  v.  Spring- 
field. 55  Mo.  119;  McCormick  v.  Kansas  City,  etc.,  R.  R.,  57  Me.  433;  s.  c, 
70  Mo.  359;  Hosher  v.  Kansas  City,  etc.,  R.  R.,  60  Mo.  329;  Munkres  t>. 
Kansas  City,  etc.,  R.  R..  60  Mo.  334.  But  see  Laumier  v.  Francis,  23  Mo. 
181;  Shane  c.  Kansas  City,  etc.,  R.  R.,  5  Am.  &  Eng.  R.  R.  Cas.  64;  Im- 
lerts.  City  of  Springfield,  55  Mo.  119. 

Contrary  Doctrine. — In  some  States,  however,  it  is  held  that  the  owner  of 
the  lower  land  cannot,  by  an  embankment  or  other  artificial  means,  obstruct 
the  natural  channel  through  which  the  surface-water  is  accustomed  to  flow, 
and  throw  it  back  upon  the  upper  proprietor.  Gormley  v.  Sandford,  52  111. 
160;  Toledo,  etc.,  R.  R.  *.  Morrison,  71  111.  416;  St.  Loiiis,  etc.,  R.  R.  v. 
Capjw.  72  III.  188;  Jacksonville,  etc.,  R.  R.  t>.  Cox,  91  111.  500;  Livingston 
t.  McDonald,  21  Iowa.  164;  Ogburn  v.  O'Connor,  46  Cal.  346;  Hooper  v.  Wil- 
kinson, 45  La.  Ann. 497;  Miner  v.  Wright,  16  La.  Ann.  151;  Tootle  v.  Clif- 
ton, 22  Ohio  St.  247;  Overton  v.  Sawyer,  1  Jones  (No.  Car.)  Law,  308;  Por- 
ter t.  Durham,  74  No.  Car.  769;  Cain,  etc.,  R.  R.  v.  Stevens.  5  Am.  &  Eng. 
R.  R.  Cas.  58;  Cairo,  etc.,  R.  R.  u.  Howry,  5  Am.  &  Eng.  R.  R.  Cas.  62; 
Shane  v.  Kansas  City,  etc.,  R.  R.,  5  Am.  &  Eng.  R.  R.  Cas.  64.  But  see  Mun- 
kres e.  Kansas  City,  etc.,  R.  R.,  5  Am.  &  Eng.  R.  R.  Cas.  79.  But  see  Ra- 
leigh, etc..  R.  R.  v.  Wicker,  74  No.  Car.  220;  Kauffman  v.  Griesemer,  26  Pa. 
St.  408;  Enrl  t>.  De  Hart,  12  N.  J.  Eq.  280;  Pettigrew  v.  Village  of  Evans- 
▼Ule,  25  Wis.  223. 
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Kansas  City  and  E.  B.  Co. 

u 
Riley. 

(Advance  Oase,  Kansas.    April  10,  1885.) 

A  railroad  company  is  not  liable  in  damages  for  obstructing  the  flow  of 
surface-water  from  its  natural  course  by  the  construction  of  an  embankment, 
when  there  is  no  channel  or  watercourse  containing  living  or  running  water 
obstructed. 

Error  from  Lyon  Connty. 

Action  by  Joseph  Riley  against  the  Kansas  City  &  Emporia 
R.  R.  Co.,  brought  July  17,  1883,  to  recover  $300  as  damages  for 
the  obstruction  of  an  alleged  watercourse  by  reason  of  the  con- 
struction of  an  embankment  upon  the  right  of  way  of  the  railroad 
company,  and  upon  which  its  railroad  was  built.  Trial  had  at  the 
September  term  of  court  fdr  1883,  before  the  court  and  a  jury. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed  his  dam- 
ages at  the  sum  of  $85,  and  also  returned  the  following  finding* 
of  fact : 

"  (1)  Was  not  the  Atchison,  Topeka  &  Santa  Fe  road  completed 
from  Topeka  to  Emporia  in  July,  1880?  Answer.  Yes.  (2} 
Did  not  the  plaintiff  first  go  upon  his  premises  when  he  got  his 
deed,  April  20,  1872  ?  A.  Yes.  (3)  Is  not  the  amount  of  land 
drained  over  plaintiff's  lot  35  acres?  If  not,  how  many  acres? 
A.  Between  35  and  40  acres.  (4)  Does  or  did  any  water  flow  or 
run  over  plaintiff's  land,  except  that  which  fell  from  the  clouds  in 
shape  of  snow  or  rain,  on  about  35  acres?  A.  None, except  back- 
flow  caused  by  insufficiency  of  defendant's  ditch  on  north  side  of 
defendant's  right  of  way.  (5)  Is  it  not  about  12  rods  from  defend- 
ant's south  line  to  the  embankment  mentioned  in  plaintiff's  peti- 
tion ?  and  if  not,  how  far  is  it  ?  A.  Yes.  (6)  Are  there  bills 
around  plaintiff's  land,  or  any  springs  or  living  or  running  water 
in  it  ?  A.  Slight  hills,  but  no  living  or  running  water,  (y)  Are 
there  any  gorges  or  ravines  in  plaintiff's  land  ?  If  so,  on  which 
part  thereof,  and  what  are  their  lengths  and  depths?  A.  No.  (8} 
Would  water  back  into  plaintiff's  land  except  in  case  of  exceeding- 
ly heavy  rains?  A.  Yes;  with  melting  snows.  (9)  How  mncn 
of  plaintiff's  land  would  be  likely  to  overflow,  and  how  many  times 
a  year  ?  A.  Do  not  know.  (10)  How  long  would  such  overflow 
be  likely  to  last  each,  time?  A.  Do  not  know.  (11)  Is  there  any 
well-defined  water-channel  on  plaintiff's  land,  aside  from  the  ditch 
he  dug  four  years  ago,  cut  and  worn  by  the  flow  of  water?  -4. 
Yes.     (12)  If  you  answer  the  above  question  No.  11  in  the  affirm- 
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ative,  state  where  it  is,  and  its  length,  its  breadth,  and  the  height 
of  its  bank.  A.  Through  entire  premises,  about  30  feet  wide ;  no 
abrupt  banks.  (13)  If  you  find  that  the  defendaut  has  damaged 
the  plaintiff,  state  in  what  the  damage  consists;  state  fully.  A. 
By  overflowing  his  land.  (14)  Do  you  find  any  more  of  a  water- 
<xrorse  on  plaintiff's  land  that  what  is  to  be  seen  on  most  of  the 
farms  in  Kansas  ?     A.  No." 

After  the  plaintiff  had  introduced  all  his  evidence,  the  railroad 
company  interposed  and  filed  its  demurrer  thereto,  upon  the  ground 
that  no  canse  of  action  was  proved.  After  the  jury  returned  their 
verdict  and  special  findings,  the  company  filea  its  motion  for  a 
new  trial,  upon  the  ground  that  the  verqict  was  contrary  to  the 
evidence ;  that  the  verdict  was  not  sustained  by  the  evidence  ;  that 
the  verdict  was  contrary  to  law ;  and  for  errors  in  law  occurring  on 
the  trial,  which  were  duly  excepted  to  by  the  railroad  company. 
This  motion  was  overruled  by  the  court,  and  judgment  entered  in 
favor  of  the  plaintiff  upon  the  verdict.  The  railroad  company  ex- 
ited, and  brings  the  case  here. 

A.  A.  Hnrd  and  C.  N".  Sterry  for  plaintiff  in  error. 

Peyton,  Sanders  &  Peyton  for  defendant  in  error. 

Hobton,  C.J. — This  was  an  action  to  recover  damages  resulting 
from  obstructing  the  flow  of  surface-water  from  its  alleged  natural 
oonrse.  The  vital  question  in  the  case  is  whether,  under  the  evi- 
dence, the  plaintiff  below  was  entitled  to  recover  damages.  We 
think  not.  The  common  law,  as  modified  by  constitutional  and 
statutory  law,  judicial  decisions,  and  the  condition  and  wants  of 
the  people,  is  in  force  in  this  State  in  aid  of  the  general  statutes. 
Therefore,  the  doctrine  of  the  common  law,  with  respect  to  the 
obstruction  and  flow  of  mere  surface-water,  prevails  as  a  general 
rule.  Under  this  rule,  surface-water  is  within  the  control 
of  the  owner  of  any  land  upon  which  it  falls,  or  over  which 
it  flows;  he  may  use  all  that  comes  upon  his  own,  or  decline  to  re- 
ceive any  that  falls  on  his  neighbor's,  land.  Railroad  Co.  v. 
Hammer,  22  Kan.  763 ;  Gibbs  v.  Williams,  25  Kan.  214:.  "  The 
simple  fact  that  the  owner  of  one  tract  of  land  raises  an  embank- 
ment upon  it  which  prevents  the  surface-water  falling  and  running 
upon  the  land  of  an  adjoining  owner  from  running  off  said  land, 
and  causes  it  to  accumulate  thereon  to  its  damage,  gives  to  the  lat- 
ter no  cause  of  action  against  the  former."  Railroad  Co.  v.  Ham- 
mer, supra. 

In  Palmer  v.  Waddell,  22  Kan.  352,  the  general  rule  applicable 
to  surface-water  was  held  not  to  apply  in  an  exceptional  case.  This 
exception  was  favorably  referred  to  in  Bowsby  v.  Speer,  2  Vroom, 
351,  and  Hoyt  v.  City  of  Hudson,  27  Wis.  656.  The  doctrine  of 
the  common  law  with  respect  to  the  obstruction  and  flow  of  mere 
surface-water  is  not  only  in  force  in  England,  but  in  Connecticut! 
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Indiana,  Massachusetts,  Missouri,  New  Jersey,  New  Hampshire,. 
New  York,  Vermont,  and  Wisconsin.  In  a  late  case  decided  in 
Missouri  it  was  said  : 

"  We  feel  constrained  to  recognize  the  common-law  doctrine  on 
this  subject,  so  often  and  repeatedly  approved  by  this  court,  with- 
out division,  in  all  its  earlier  and  later  decisions,  as  still  the  law  in 
this  State.  The  rule  of  the  common  law  as  expounded  in  the  nu- 
merous decisions  quoted  above,  we  think,  after  all,  best  promotes 
and  conserves  the  varied  and  important  interests  of  both  the  pub- 
lic and  private  individuals  incident  to  and  growing  out  of  this 
question.  It  permits  and  encourages  public  and  private  improve- 
ments, and  at  the  same  time  restrains  those  engaged  in  such  enter- 
prises from  unnecessarily  or  carelessly  injuring  another.  ...  A 
strict  and  literal  application  of  the  civil  law  would,  we  think,  in 
many  places  and  in  large  districts  of  country,  materially  retard,  if 
not  utterly  destroy,  many  useful  and  profitable  improvements,  pur- 
suits, and  enterprises  besides  railroading."  Abbott  v.  Railroad 
Co.,  Sup.  Ct.  Mo.  Oct.  1884,  MS.;  s.  c,  supra. 

See  also  Lessard  v.  Stram,  20  Cent.  Law  J.  231 ;  Barkley  «. 
Wilcox,  86  N.  Y.  140. 

The  rule  of  the  civil  law  seems  to  be  in  force  in  Pennsylvania^ 
Iowa,  Illinois,  California,  Louisiana,  and  is  referred  to  with  ap- 
proval in  Ohio.  In  Pennsylvania,  however,  the  civil  law  does  not 
seem  to  apply  to  house-lots  in  towns  and  cities.  Bentz  v.  Arm- 
strong, 8  Watts  &  S.  40.  And  in  Livingston  v.  McDonald,  21 
Iowa,  160,  the  court,  in  an  opinion  by  Dillon,  J.,  after  stating  the 
civil-law  doctrine,  say — 

"  That  it  may  be  doubted  whether  it  will  be  adopted  by  the 
common-law  courts  of  this  country,  so  far  as  to  preclude  the  lower 
owner  from  making,  in  good  faith,  improvements  which  would 
have  the  effect  to  prevent  the  water  of  the  upper  estate  from  flow- 
ing  or  passing  away." 

We  do  not  think  that  the  evidence  before  the  trial  court  brings 
the  case  within  the  exception  noted  in  Palmer  v.  Waddell,  supra. 
It  is  apparent  to  us  that  the  facts  in  the  case  of  Gibbs  v.  Williams, 
25  Kan.  215,  are  more  nearly  similar  to  those  testified  to  on  the 
trial  than  disclosed  in  the  record  of  Palmer  v.  Waddell.  Plaintiff 
below  owned  and  occupied  lot  10  in  Williams'  addition  to  Empo- 
ria, consisting  of  about  an  acre  of  land.  He  had  lived  upon  it  with 
his  family  15  years.  Upon  the  lot  he  had  a  small  house,  stable, 
chicken-pen,  hog-pen,  and  cave;  also  apple  trees,  cherry  trees, 
peach  trees,  pear  trees,  grapevines,  etc.  There  was  no  hilly  region 
or  high  bluffs  around  the  lot.  The  land  near  by  was  rolling  prai- 
rie. Through  the  lot  in  question  there  was  a  depression,  throngh 
which  surface-water  from  adjacent  land  found  its  way.  Some  of 
the  witnesses  called  the  depression  a  "draw ;"  others,  a  "ravine;" 
and  again  others,  a  "  hollow — a  drain."    The  jury  found  that  there 
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was  do  gorge  or  ravine  in  the  plaintiffs  land,  and  while  in  one 
finding  they  said  that  "there  was  a  well-defined  water-channel  cut 
and  worn  by  the  flow  of  water,"  this  is  fully  explained  in  another 
finding,  in  which  they  said  "that  the  channel  was  through  the  en- 
tire premises  about  thirty  feet  wide,  witli  no  abrupt  banks,"  and 
the  "  watercourse  no  more  than  is  to  be  seen  on  most  of  the  farms 
in  Kansas."  There  was  no  living  or  running  water  through  the 
depression.     The  water  flowing  through  or  over  the  lot  was  a  tem- 

?orary  accumulation  of  rain-falls,  or  caused  from  melting  snow, 
'lie  depression  testified  to  by  some  as  a  channel  or  watercourse 
was  simply  a  passage-way  for  surface-water.  Where  the  land  was 
not  actually  cultivated,  grass  and  weeds,  in  summer,  grew  in  the 
so-called  watercourse.  Doubtless,  any  one  looking  might  at  times 
perceive  that  there  was  a  passage-way  over  the  lot  for  surface- 
water.  The  amouut  of  land  drained  over  the  plaintiff's  lot  was 
only  between  35  and  40  acres,  and  there  was  no  such  watercourse, 
with  banks  and  channels,  as  testified  to  in  Palmer  v.  Waddell.  Plain- 
tiff, upon  the  trial,  testified  concerning  the  flow  of  water  over  his 
land,  among  other  things,  as  follows : 

"Question.  You  can  state  whether  any  water  flows  on  the  land 
or  not.  Answer.  I  have  seen  water  on  it.  Q.  Where  does  that 
come  from  ?  A.  It  comes  from  Mr.  McMillan's ;  it  does  when  we 
have  a  pretty  heavy  shower  of  rain ;  comes  in  the  slough,  down 
right  through  my  house-lot.  Q.  Where  does  it  go  ?  A.  It  goes 
right  out  of  my  lot,  down  through  that  culvert;  takes  a  straight 
shoot  through  that  culvert  right  by  my  house,  down  the  ravine. 
Q.  Did  you  ever  notice  any  channel  above  your  place,  between 
you  and  McMillan's,  where  this  water  may  have  run  %  A.  Well, 
not  particularly.  There  is  a  little  channel  at  the  corner  of 
my  lot  where  the  water  emptied  right  into  the  drain  from  Mr. 
McMillan's  run  down  into  my  house-lot,  and  some  places,  about 
three  or  four  feet  long,  may  be  about  a  foot  wide,  just  a  small  hole 
where  the  water  jumps  pff ;  and  if  the  ground  is  soft,  it  makes  a 
pretty  good  hole  there;  if  the  ground  is  solid,  it  is  not  so  apt  to 
wash  out.  .  .  .  Q.  Well,  where  the  water  runs  across  you  the 

fjround  is  not  so  high  as  it  is  at  the  east  and  we6t  side?.  A.  The 
owest  part  is  in  my  lot.  Q.  There  is  where  the  water  goes  ?  A. 
There  is  where  the  water  goes  through,  and  that  is  the  lowest  part ; 
the  water  runs  on  the  lowest  part.  Q.  You  raised  corn  on  your 
lot  this  year,  didn't  you  ?  A.  No,  sir ;  I  planted  some  and  the 
water  washed  it  up ;  I  planted  corn  and  potatoes.  Q.  Would  the 
water  wash  it  up  that  came  down  from  McMillan'6,  when  it  rained  ? 
A.  Yes,  sir.  Q,  The  railroad  water  did  not  wash  it  up?  A.  No; 
the  railroad  water  backed  up  on  it  before  it  was  washed  out  by  any 
water  at  all.  Q.  Are  there  any  springs  on  your  place  %  A.  No, 
air;  there  are  no  springs.  Q.  Are  there  springs  on  any  of  Wil- 
liams' addition,  that  you  know  of  ?    A.  Not  that  I  know  of.     Q. 
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There  are  no  hills  on  it?  A.  No,  sir;  there  are  no  hills  at  all. 
Q.  No  bluffs  on  it  ?  A.  No,  sir ;  none  at  all.  Q.  What  is  there 
that  yon  call  a  ravine?  A.  What  I  call  a  ravine  is  a  place  that 
water  always  runs  in  when  it  is  high.  Yon  know  water  don't  ran  on 
level  ground — where  it  is  dead  level.  What  I  call  a  ravine  is 
where  in  heavy  rains  it  has  a  fall,  a  slant,  to  take  the  water  off  to 
run  somewhere.  If  it  ain't,  it  won't  run.  Q.  But  there  is  no 
place  where  the  water  has  dug  a  hole  out,  i6  there  ?  A.  I  just  saw 
one  little  place  above  me,  and  that  is  all ;  two  places,  I  believe.  Q. 
Ton  dug  a  ditch  north  of  your  stable  %  A.  I  dug  a  ditch  on  niv 
acre ;  yes,  sir.  Q.  How  long  ago  did  you  dig  that?  A.  I  guess  1 
dug  it  about  four  years  ago.  Q.  That  is  the  only  ditch  on  your 
place?    A.  That  is  the  ditch  that  is  on  my  place.'' 

There  was  other  evidence  in  the  case  more  favorable  to  plaintiff 
than  this  testimony,  but  we  quote  this  much  to  show  that  tlte  so- 
called  well-defined  channel,  with  its  deep  banks,  alleged  to  have 
been  upon  the  premises  of  plaintiff,  was  not  easily  seen  or  described 
by  him. 

To  sustain  the  instruction  of  the  court  below  Concerning  the  ob- 
struction and  flow  of  mere  surface-water,  and  to  permit  the  plain- 
tiff to  recover  upon  the  evidence  in  the  record,  would  extend  the  case 
of  Palmer  v.  Waddell.  That  is  an  extreme  case,  and  is  limited  to 
surface-water  from  hilly  regions  or  high  bluffs  draining  consider- 
able tracts  of  land  through  a  gorge  or  ravine,  for  such  a  flow  as 
to  make  a  definite  or  natural  channel.  The  cases  of  Gibbs  v.  Wil- 
liams, supra,  and  Bail  road  Co.  v.  Hammer,  supra,  decided  subse- 
quently to  Palmer  v.  Waddell,  show  that  the  terms  of  that  decision 
were  never  intended  to  be  broadened.  This  disposes  of  the  case, 
because  the  demurrer  to  the  evidence  should  have  been  sustained. 

The  judgment  of  the  district  court  will  be  reversed,  and  cause 
remanded  for  further  proceedings  in  accordance  with  the  views 
herein  expressed. 

Surface-waters. — The  authorises  upon  this  subject  will  be  found  collected 
in  a  note  to  Abbott  v.  Railroad  Co.,  supra. 

Right  of  Railroad  Companies  to  Divert  Watercourses  by  Constructing  Em- 
bankments*— The  following  cases  will  be  found  to  define  and  illustrate  the 
duties  of  railroad  companies  as  to  embankments:  Cairo  &  Vincennes  R  R  c. 
Stevens,  73  Ind.  278;  Little  Rock  &  Ft.  Smith  R.  R.  «.  Chapman,  39  Ark. 
463;  Martin  e.  Riddle,  26  Pa.  St.  415;  Miller  v.  Lauback,47  Ind.  156;  Ogburn 
v.  Collyer,  46  Cal.  347;  Gillham  t>.  Madison  Co.  R  R,  49  111.  484;  Gannon  t>. 
Hargadon,  10  Allen,  109;  Dickson  «.  Worcester,  7  Allen,  16;  Franklin  t>.  Fish, 
18  Allen,  212;  Parker  «.  Newburyport,  10  Gray,  28;  Flagg  t>.  Worcester,  13 
Gray,  601;  Nevins  «.  Peoria,  41  111.  502;  Reed  v.  Williams,  43  111.  885;  Por- 
ter e.  Durham,  74  N.C.  767;  Raleigh,  etc.,  R  R.  t>.  Wilker,  74  N.  C.  220; 
Beard  v.  Murphy,  37  Vt.  99;  Coates  v.  City  of  Davenport,  9  Iowa,  227;  Ross 
c.  City  of  Clinton,  46  Iowa,  606;  Aurora  c.  Love,  93  111.  521;  Shawneetown 
v.  Mason,  82  111.  887;  Taylor  e.  Tickes,  64  Ind.  167;  Schlietere.  Phillips,  97 
Ind.  201. 

Eaton  v.  Railroad,  51  N.  H.  504,  was  an  action  to  recover  for  injuries  to 
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the  plaintiff's  land  by  an  overflow  of  a  river,  against  which,  before  its  removal 
by  the  railroad,  he  had  been  protected  by  a  natural  barrier.  Through  this 
barrier  a  cut  had  been  made  by  the  railroad  and  water  escaped  through  it 
upon  the  plaintiffs  land.  It  was  contended  that  this  was  not  a  "taking." 
But  the  court  held  otherwise  and  decided  that  a  destruction  of  the  ability 
to  use  property  was  all  one  with  a  destruction  of  the  property  itself. 


Read 

v. 

Erie  Ry.  Co.  et  al. 

(97  New  York  Reports,  841.) 


The  owners  of  a  farm  conveyed  to  a  railroad  company  a  portion  thereof 
upon  which  it  built  a  depot  and  water-tanks.  The  grantors  also  conveyed 
"the  right  to  draw  water  from  any  springs  or  streams  on  their  premises" 
for  the  purpose  of  supplying  the  depot  and  water  station,  "by  means  of 
pipes  or  other  suitable  device  in  a  proper  manner,  with  full  right  of  ingress 
and  egress  for  the  purpose  of  laying  and  repairing  said  pipes  or  the  device 
and  the  tanks  connected  therewith ;"  reserving,  however,  to  the  grantors  the 
right  of  drawing  from  such  pipes  or  other  device  so  much  of  the  water  as  was 
not  needed  for  supplying  said  depot  and  water  station.  In  case  there  was  no 
surplus  at  any  time,  the  grantee  was  given  the  right  to  shut  off  the  communi- 
-catioQ  of  the  grantors  "  from  said  pipes  or  other  device."  The  railroad  com- 
pany constructed,,  with  the  assent  of  the  grantors,  a  dam  across  a  stream 
running  through  said  farm,  and  took  water  from  the  reservoir  so  formed 
through  a  wooden  conduit.  The  grantors  erected  a  hotel  upon  another  portion 
of  their  farm,  which  was  supplied  with  water  through  a  half-inch  pipe  con- 
nected with  said  conduit.  Said  grantors  subsequently  conveyed  the  hotel 
property  by  deed,  which  also  conveyed  "all  the  right,  title  and  privilege  to 
and  of  all  of  the  water  now  used  on  said  premises,"  or  to  which  the  grantors 
"  may  be  entitled  to  by  use,  occupation,  reservation  or  agreement "  with 
said  railroad  company,  "or  otherwise  as  appurtenant  to  said  premises." 
8aid  grantors  thereafter  granted  to  other  persons  rights  to  use  portions  of 
-such  surplus  waters.  In  an  action  by  plaintiff,  to  whom  the  hotel  property 
and  appurtenances  had  been  conveyed,  to  restrain  defendants  from  using  any 
of  the  surplus  water,  hdd,  that  the  deed  of  the  hotel  property  did  not  con- 
vey all  the  surplus  water,  but  only  so  much  thereof  as  will  pass  through  a 
half-inch  pipe  ;  but  that  plaintiff's  title  to  so  much  of  the  surplus  was 
prior  to  right  of  any  others,  so  that  in  case  of  any  deficiency  he  was  en- 
titled to  his  supply  before  any  of  the  grantees  of  such  surplus  were  entitled 
to  draw. 

The  dam  erected  by  the  said  railroad  company  was  carried  away  and  was 
not  rebuilt,  but  water  was  drawn  directly  from  the  stream.  Held,  that  no 
duty  was  imposed  upon  said  company  either  by  its  deed  or  by  the  fact  that 
it  bad  erected  the  dam  for  its  own  convenience  to  maintain  it  for  the  benefit 
of  the  grantors  or  their  assigns  ;  also  that  the  company  was  not  confined  to 
the  use  of  so  much  water  as  was  required  by  it  at  the  time  of  the  grant  for 
the  purposes  specified,  or  to  the  particular  method  of  exercising  its  right  first 
adipted. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  upon  an  order 
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made  November  23, 1881,  which  affirmed  a  judgment,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  defendants  from  using  or 
diverting  from  the  plaintiff's  premises  certain  surplus  waters  to 
which  plaintiff  claimed  himself  entitled  under  a  deed  to  him  from 
Charles  and  James  W.  Knapp.  and  to  which  the  Knapps  acquired 
title  by  deed  from  James  and  Lural  Faulkner. 

The  material  facts  are  stated  in  the  opinion. 

William  Youmans  for  appellant. 

O.  W.  Chapman  for  the  Erie  Ry.  Co.  and  Hugh  J.  Jewett,  re- 
ceiver, respondents. 

A.  Taylor  for  Griffis  et  al.,  respondents. 

O.  W.  Smith  for  Suydain  F%  Wheeler,  respondent. 

Andrews,  J. — It  is  claimed  on  behalf  of  the  plaintiff,  that  the 
deed  of  March  26,  1S51,  from  the  Faulkners  to  James  W.  and 
Charles  Knapp,  to  whose  rights  the  plaintiff  has  succeeded,  con- 
veyed to  the  grantees  therein,  all  the  surplus  water  to  which  the 
gran  tore  were  entitled  under  the  reservation  in  their  deed  to  the 
New  York  &  Erie  Ey.  Co.,  of  December  20,  1849.  This  claim 
presents  the  main  question  upon  this  appeal. 

If  the  Knapps  acquired  by  their  deed  the  whole  surplus  water, 
then  the  judgment  in  so  far  as  it  adjudges  that  the  defendants  Pet- 
tingill,  Griffis,  Terwilliger  and  Wheeler  Are  entitled  to  draw  water 
from  the  pipe  of  the  railway  company  for  the  use  of  their  premises 
respectively,  is  erroneous,  for  the  reason  that  they  do  not  claim 
such  right  under  the  Knapp  title,  but  under  and  through  the 
Faulkners  and  their  grantees,  by  deeds  or  license  subsequent  thereto. 
If  the  Knapps  did  not  by  their  deed  acquire  the  right  to  the  whole 
surplus  water,  then  the  right  of  the  plaintiff  to  relief  against  the 
individual  defendants  will  depend  upon  the  further  Question, 
whether  the  rights  actually  enjoyed  by  them,  are  in  connict  with 
the  prior  right  of  the  plaintiff  under  the  Knapp  title. 

The  deed  of  March  26,  1851,  conveyed  to  the  Knapps,  a  hotel 
property  and  premises  in  the  village  of  Chehocton  (now  Hancock), 
then  owned  by  the  Faulkners,  the  iiotel  having  been  erected  on  a 
part  of  the  Faulkner  farm  (so  called),  and  which  at  the  time  was 
supplied  with  water  through  a  half-inch  pipe,  connected  with  a 
wooden  conduit  of  the  railway  company,  through  which  the  com: 

Eany  drew  its  supply  of  water  for  its  depot  and  water  station  in 
Uncock.  The  deed  after  describing  by  metes  and  bounds  the 
premises  conveyed,  and  as  containing  nineteen  twentieths  of  an 
acre  of  land,  more  or  less,  proceeds  as  follows :  "  and  also  all  the 
right,  title  and  privilege  to,  and  of  all  the  water  now  U6ed  on  said 
premises,  or  to  which  the  parties  of  the  first  part,  or  either  of  them, 
may  be  entitled  to  by  use,  occupation,  reservation,  or  agreement 
with  the  New   York  &  Erie  R.  It.  Co.,  or  otherwise,  as  appnr- 
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tenant  to  said  premises,  together  with  the  appurtenances  thereunto 
belonging,  or  in  any  wise  appertaining."  The  reservation  or 
agreement  with  the  New  York  &  Erie  ft.  R.  Co.  referred  to  in 
this  deed,  is  contained  in  the  deed  from  the  Faulkners  to  that  com- 
pany, of  December  20,  1849.  By  that  deed  the  Faulkners  con- 
veyed to  the  company  about  four  acres  of  land,  on  which  its  depot 
and  water  tanks  were  subsequently  located,  and  the  description  of 
the  land  conveyed  is  followed  by  these  clauses:  "  the  party  of  the 
first  part  also  hereby  conveys  the  right  to  draw  water  from  any 
springs  or  streams  on  their  premises,  tor  the  purpose  of  supplying 
a  depot  and  water  station  at  Chehocton,  by  means  of  pipes  or  other 
suitable  device  in  a  proper  manner,  with  a  full  right  of  ingress  and 
egress  for  the  purpose  of  laying  and  repairing  said  pipes,  or  the 
device  and  the  tanks  connected  therewith.  The  parties  of  the  first 
part  reserving  to  themselves  the  right  by  connection  pipes,  or 
other  suitable  devices,  of  drawing  from  the  pipes  or  other  device 
of  the  party  of  the  second  part,  so  much  of  the  water  as  shall  not 
be  found  necessary  for  supplying  said  depot  and  water  stations. 
It  being  distinctly  understood  that  the  surplus  water  only  is  re- 
served ;  should  there  be  none  at  any  time,  then  and  during  such 
period,  it  shall  be  lawful  and  right  for  the  party  of  the  second  part 
to  shut  off  the  communication  of  the  party  of  the  first  part  from 
their  said  pipes,  or  other  device." 

Construing  the  clause  in  the  deed  to  the  Knapps,  relating  to  the 
water  right  at&d  privilege,  in  the  light  of  the  surrounding  circum- 
stances, it  seems  to  be  very  plain  that  it  was  not  the  intention  of  the 
Faulkners  to  convey  to  the  Knapps  all  the  surplus  water  reserved 
in  the  deed  to  the  New  York  &  Erie  R.  R.  Co.,  but  only  so  much 
thereof  as  was  then  used  on  the  premises  conveyed,  and  to  draw 
the  same  through  a  pipe  connecting  with  the  pipe  of  the  company. 
The  reference  to  the  agreement  with  the  New  York  &  Erie  K.  K» 
Co.,  was  inserted  not  by  way  of  enlargement  of  the  right  of  the 
grantees  given  by  the  prior  clause,  but  as  a  limitation  thereof,  or 
at  least  such  reference  was  made  ex  abundanti  cautela,  since  the 
company  under  its  deed,  in  case  of  an  insufficient  supply  of  waterr 
▼as  entitled  to  cut  off  all  supply  to  the  hotel  premises,  and  the 
right  granted  to  the  Knapps  would  necessarily  be  subject  to  this- 
contingency.  It  cannot  be  supposed  that  the  Faulkners  intended 
to  deprive  themselves  of  any  right  in  the  surplus  water,  or  of  the 
beneut  to  their  remaining  property  of  the  surplus  which  should 
remain  after  satisfying  the  demands  of  the  railroad  company,  and 
furnishing  to  the  hotel  premises  the  quantity  theretofore  used 
thereon. 

This  conclusion  renders  it  necessary  to  consider  whether  the 
judgment  declaring  the  rights  of  the  individual  defendants  before 
named,  is  erroneous  as  to  the  plaintiff.  The  plaintiffs  right  under 
the  deed  of  March  26, 1851,  as  we  construe  it,  is  to  draw  from  the 
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conduit  of  the  railroad  company,  bo  much  of  the  surplus  water  for 
the  use  of  their  premises,  as  will  pass  through  a  naif-inch  pipe. 
The  title  of  the  Knapps  to  this  portion  of  the  surplus  water  was 
prior  to  the  right  of  any  of  the  individual  defendants,  and  what- 
ever rights  they  or  any  of  them  have  acquired  in  the  surplus 
water,  are  subordinate  to  the  prior  right  of  the  plaintiff  under  the 
Kuapp  title,  so  that  in  case  01  a  deficiency  of  water,  the  plaintiff  is 
entitled  to  his  supply  before  any  of  the  individual  defendants  are 
entitled  to  draw.  The  judgment  in  defining  the  right 6  of  the  de- 
fendants is  somewhat  obscure,  and  should,  we  think,  to  avoid  future 
controversy,  be  amended  by  declaring  such  priority.  The  plaimiff 
has  no  interest  in  any  other  respect  in  the  determination  relating 
to  the  rights  of  the  individual  defendants.  They  have  acquiesced 
in  the  judgment  by  not  appealing  therefrom,  and  we  need  not  con- 
sider whether  their  rights  as  between  themselves  have  been  cor- 
rectly adjudged.  The  deed  to  the  Knapps,  as  printed  in  the  error 
book,  omits  the  words  "  ittay  be  entitled  to"  in  the  clause  relating 
to  the  water-right  above  quoted,  but  they  are  inserted  in  the  re- 
cital of  the  description  of  the  deed  in  the  complaint  and  in  the 
findings  (to  which  no  exception  is  taken),  and  are  manifestly  neces- 
sary to  complete  the  sense. 

The  remaining  question  arises  on  the  plaintiff's  exception  to  the 
conclusion  of  law  in  the  findings  of  the  trial  judge,  that  the 
plaintiff  has  no  cause  of  action  against  the  Erie  Ry.  or  its  re- 
ceiver, for  not  maintaining  the  dam  erected  by  the  New  York& 
Erie  R.  R.  Co.  in  1850,  and  which  was  carried  away  in  1857  and 
never  rebuilt.  There  was  no  right  to  build  the  dam  given  by  the 
Faulkners  to  the  company  in  the  deed  of  December  20,  1849,  in 
express  terms.  But  the  dam  was  erected  by  the  company  with  the 
consent  of  the  grantors,  for  the  purpose,  as  is  found,  "  of  collecting 
and  preserving  the  water  of  the  brook  in  order  to  afford  a  perma- 
nent and  unfading  supply  of  water  at  said  depot  and  water  station/' 
There  was  no  covenant  on  the  part  of  the  company  to  build  or 
maintain  a  dam,  and  the  obligation  to  do  so,  if  any  exists,  does  not 
rest  in  covenant,  for  the  plain  reason  that  there  was  no  express 
covenant  in  the  deed  to  build  or  maintain  a  dam,  and  none  can 
be  implied.  1  R.  8.  734,  §  140.  Nor  in  our  opinion  does  the 
fact  that  the  railroad  company  for  its  own  convenience  erected 
the  dam  in  the  first  instance,  create  a  continuing  duty  to  maintain 
it  for  the  benefit  of  the  Faulkners,  or  those  who  have  succeeded  to 
their  title.  The  deed  of  December  20,  1849,  conferred  on  the 
railroad  company  an  unrestricted  right  to  draw  water  from  any 
springs  or  streams  on  the  premises  of  the  grantors,  for  the  pur- 
pose of  supplying  its  depot  and  water  station  by  means  of  pipes  or 
other  suitable  devices,  but  the  right  was  burdened  with  the  privilege 
reserved  to  the  grantees  to  draw  the  surplus  water  not  required  for 
the  use  of  the  company,  by  connections  with  the  pipes  or  other  de- 
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?ice  which  the  company  6honld  arrange  for  the  purpose  of  supply- 
ing itself  with  water.  The  company  plainly  in  the  first  instance 
raijjht  have  drawn  the  water  through  pipes  connecting  directly 
with  the  stream,  and  it  assumed  no  duty  to  store  it  for  the  benefit 
of  its  grantors.  The  building  of  a  reservoir  afterward  for  its  own 
advantage,  created  no  easement  in  the  Faulknere  to  have  it  main- 
tained for  their  benefit.  There  was  no  indefiniteness  in  the  grant. 
It  conferred  upon  the  company  the  right  to  all  the  water  required 
for  its  depot  and  water  station,  and  to  take  it  by  pipes  or  other 
devices.  The  comprehensive  language  of  the  grant  is  inconsistent 
with  the  imputation  of  an  intention  to  limit  the  company  to  the 
nseof  such  an  amount  of  water  as  was  then  required  for  the  pur- 
poses specified,  or  to  confine  it  to  the  particular  method  of  exercis- 
ing its  right,  which  should  be  first  adopted.  The  practical  con- 
strnction  of  the  grant  by  the  parties  is  in  accordance  with  this  view. 
The  dam  was  carried  away  in  1857,  and  from  that  time  to  the 
commencement  of  this  action  in  1875,  the  water  was  drawn  directly 
from  the  stream,  without,  so  far  as  appears,  any  objection  being 
made  on  the  part  of  the  Fanlkners  or  their  grantees.  The  pipes- 
were  enlarged  from  time  to  time,  not  only  without  objection  on 
their  part,  but  with  their  consent.  Having  reached  the  conclu- 
sion that  the  construction  of  the  dam  and  reservoir  imposed  upon 
the  company  no  duty  to  maintain  it,  as  between  the  company  and 
the  Fanlkners,  the  plaintiff  as  the  grantee  of  the  Faulkners  can  have 
no  better  right. 

The  judgment  should  be  modified  by  inserting  a  clause  adjudg- 
ing priority  of  right  to  the  surplus  water  to  the  plaintiff  as  against 
the  individual  defendants  in  case  of  deficiency,  and  as  so  modified 
•honld  be  affirmed,  with  costs  to  the  Erie  Ky.  Go.  and  without 
costs  to  the  other  parties. 

All  concur. 

Judgment  accordingly. 


Spknoeb 

v. 

Point  Pleasant  and  Ohio  B.  B.  Co.  et  al*. 

(23  West  Virginia  Reports,  407.) 

If  a  rsilrotd  company  take  the  land  of  any  person  without  having  first  paid 
i  just  compensation  to  the  owner  or  having  secured  it  to  be  paid  in  the  man- 
ner prescribed  by  law,  the  owner  as  a  matter  of  right  in  any  such  case  may 
enjoin  said  company  from  using  said  land  for  its  purposes  till  the  company 
bare  so  paid  or  secured  to  be  paid  such  just  compensation,  as  by  section  9- 
of  article  8  of  the  Constitution  of  West  Virginia  companies  are  required  to 
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pay  or  secure  to  be  paid  before  taking  such  land ;  and  the  observance  of  this 
provision  of  the  Constitution  can  be  enforced  in  no  other  manner  than  by  the 
granting  of  such  injunction  by  a  court  of  chancery. 

If  a  railroad  company  without  taking  the  land  damages  it  by  the  construc- 
tion of  its  road  the  owner  of  such  land  cannot  as  a  matter  of  right  enjoin 
said  company  so  proceeding  with  the  construction  of  its  road  till  such  dam- 
ages are  ascertained  and  paid  ;  for  section  9  of  article  8  of  the  Constitution, 
while  it  gives  a  right  in  such  case  to  recover  of  a  railroad  company  such 
damages  in  an  action  at  law,  does  not  give  a  right  to  such  injunction  ;  as  it 
does  not  require  such  damages  to  be  paid  or  secured  to  be  paid  before  such 
damages  actually  arise  by  the  construction  of  the  road.  But  under  peculiar 
circumstances,  as  for  instance  where  the  property  is  entirely  destroyed  in 
value  as  effectually  as  if  it  had  actually  been  taken  by  the  railroad  company 
in  constructing  its  road,  such  person  may  obtain  an  injunction. 

If  a  railroad  company  with  the  consent  of  a  town-council  builds  its  road 
through  a  street  of  a  town,  the  fee  of  the  ground  on  which  the  street  is  lo- 
cated being  in  the  adjoining  owners  of  lots,  the  railroad  company  does  not 
take  the  property  of  such  lot-owners,  but  only  an  easement  from  such  town- 
council,  a  simple  right  of  way  so  long  as  the  council  has  an  easement  in  such 
ground  to  use  it  as  a  street.  Such  adjoining  lot-owners  have  therefore  no 
right  as  of  course,  whether  they  own  the  fee  in  the  ground  covered  by  fucq 
street  or  not,  to  obtain  an  injunction  enjoining  such  railroad  from  occupying 
and  using  such  road,  till  the  damages  done  to  such  lot-owners  are  ascertained 
and  paid  or  secured  to  be  paid.  Such  injunction  can  be  obtained  only  under 
peculiar  circumstances. 

But  such  lot- owners,  whether  they  own  such  fee  in  the  street  or  not,  may 
by  an  action  at  law  recover  of  such  railroad  company  such  damages  as  they 
might  have  recovered  in  a  common-law  suit,  had  the  railroad  company  built 
its  road  in  said  street  without  proper  authority;  for  while  such  railroad  com- 
pany has  built  its  road  by  proper  authority  conferred  directly  by  the  Legis- 
lature or  by  a  town-council  authorized  so  to  do  by  the  Legislature,  it  cannot 
be  regarded  as  committing  a  nuisance  in  so  building  its  road  and  using  it  in 
a  careful  and  proper  manner.  Tet  under  section  9  of  article  8  of  the  Con- 
stitution said  railroad  company  is  liable  for  the  permanent  damages  it  inflicts 
on  such  adjoining  lots  in  the  same  manner  as  if  it  had  built  its  road  without 
such  proper  authority;  but  after  it  has  been  once  sued  for  such  damages  it ia 
not  liable  to  be  sued  for  the  nuisances  which  necessarily  result  from  the  run- 
ning of  its  cars  through  such  street,  for  in  so  doing  it  is  only  exercising  its 
rights  and  is  not  committing  a  nuisance. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of  the 
facts  of  the  case. 

George  F.  Couch  and  C.  H.  Lamison  for  appellants. 

Simpson  &  Hubbard,  C.  E.  Hogg  and  Tomlinson  &  Polsley  for 

appellee. 

Green,  J. — The  proper  determination  of  the  questions  involved 
in  this  cause  will  depend  largely  upon  the  true  construction  of  sec- 
tion 9  of  article  3  ot  our  Constitution.  See  Acts  of  1872-73,  p.  6. 
It  is  as  follows-:  "  Private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation  ;  nor  shall  the  same  be 
taken  by  any  company,  incorporated  for  the  purpose  of  internal 
improvement,  until  just  compensation  shall  have  been  paid  or  se- 
cured to  be  paid  to  the  owner ;  and  when  private  property  shall 
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be  taken  or  damaged  for  public  use  for  the  use  of  such  corpora- 
tions the  compensation  to  the  owner  shall  be  ascertained  in  such 
manner  as  may  be  prescribed  by  general  law :  provided  that  when 
required  by  either  of  the  parties,  such  compensation  shall  be  ascer- 
tained by  an  impartial  jury  of  twelve  freeholders."  This  was  a 
substitute  for  the  provision  in  our  previous  Constitution  of  1861, 
which  was :  u  Private  property  shall  not  be  taken  for  public  uses 
without  just  compensation."  See  Constitution  of  1863,  article  2, 
section  6 ;  Code  of  West  Virginia,  p.  21. 

There  had  been  some  diversity  oi  opinion  as  to  the  construction 
of  this  provision  in  our  old  Constitution.  A  provisiou  similar  to 
it  and  expressed  in  very  similar  language  had  been  incorporated 
in  nearly  all  the  Constitutions  of  the  different  States.  They  were 
generally  taken  from  a  provision  in  the  Constitution  of  the  United 
States,  which  was  in  the  same  language  as  this  provision  in  our 
Constitution  of  1863.  See  concluding  clause  of  article  5  of  the 
amendments  to  the  Constitution  of  the  United  States ;  Code  of 
West  Virginia,  p.  15.  This  provision  contained  in  our  Constitu- 
tion of  1863,  in  the  Constitution  of  the  United  States,  and  in  the 
Constitutions  of  nearly  all  the  States  has  been  frequently  construed 
by  the  courts,  but  the  construction  of  it  has  not  been  entirely  uni- 
form. 

Kent,  in  his  Commentaries,  volume  2,  p.  399,  says :  "  The  Con- 
stitution of  the  United  States,  and  of  most  of  the  States  of  the 
Union,  have  imposed  a  great  and  valuable  check  upon  the  exercise 
of  legislative  power  by  declaring  that  private  property  should  not 
be  taken  for  public  use  without  just  compensation.  A  provision 
for  compensation  is  a  necessary  attendant  on  the  due  and  constitu- 
tional exercise  of  the  power  oi  the  Legislature  to  deprive  an  indi- 
vidual of  his  property  without  his  consent ;  and  this  principle  in 
American  constitutional  jurisprudence  is  founded  on  natural 
equity,  and  is  laid  down  by  jurists  as  an  acknowledged  principle 
of  universal  law."  In  a  note  to  this  passage  he  says :  "  The  better 
opinion  is,  that  the  compensation,  or  offer  of  it,  must  precede  or  be 
concurrent  with  the  seizure  or  entry  upon  private  property  under 
the  authority  of  the  State.  The  government  is  bound  in  such 
cases  to  provide  some  tribunal  for  the  assessment  of  the  compen- 
sation or  indemnity,  before  which  each  party  may  meet  and  dis- 
cuss their  claims  on  equal  terms ;  and  if  the  government  proceed 
without  taking  these  steps,  their  officers  and  agents  may  ana  ought 
to  be  restrained  by  injunction.  An  injunction  was  granted  by  the 
court  of  chancery  in  Gardner  v.  Village  of  Newburg,  and  it  was 
also  sustained  by  the  Supreme  Court  of  Louisiana-  in »a  like  case,  2 
Johns.  Ch.  Rep.  162 ;  Henderson  v.  Mayor,  etc.,  of  New  Orleans, 
5  La.  416.  The  Civil  Code  of  Louisiana,  article  489,  had  declared, 
that  there  must  be  the  previous  indemnity ;  and  so  did  the  Civil 
Code  of  Napoleon,  article  445,  and  the  constitutional  charter  of 
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Louis  XVIII.  The  provisions  of  our  American  Constitutions  are 
essentially  the  same,  though  not  in  the  same  words  precisely,  and 
it  would  seem  to  require  the  same  construction.  Several  of  them 
declare,  that  private  property  6hall  not  be  taken  for  public  use 
without  full  compensation  being  made.  The  settled  and  funda- 
mental doctrine  is,  that  governments  have  no  right  to  take  private 
property  for  public  purposes  without  giving  a  just  compensation ; 
and  it  .seems  to  be  necessarily  impliea,  that  indemnity  should,  in 
cases  which  will  admit  of  it,  be  previously  and  equitably  ascer- 
tained, and  be  ready  for  reception  concurrently  in  point  of  time  with 
the  actual  exercise  of  the  right  of  eminent  domain.  See  Thomp- 
son v.  Grand  Gulf  R.  R.,  3  How.  240;  Lyon  v.  Jerome,  26  Wend. 
497 ;  12  Serg.  &  R.  366, 372  ;  20  Johns.  Kep.  745 ;"  also  2  Kent's 
Com.  side  page  339,  340,  top  page  399,  400  of  8th  edition. 

These  views  have  been  very  generally  approved  by  the  judicial 
decisions  in  the  United  States,  and  especially  by  the  decision* 
binding  on  this  Court  as  authority.  Thus  in  Tuckahoe  Canal  Co. 
v.  Tuckahoe  R.  R.  Co.,  11  Leigh,  77,  78,  Tucker,  P.,  says :  "  Is 
it  necessary  to  the  validity  of  the  act  that  compensation  shall  be 
provided  before  the  property  can  be  taken  %  The  Constitution 
provides,  that  the  Legislature  shall  pass  no  law  whereby  private 
property  shall  be  taken  for  private  usWwithont  juBt  compensation, 
and  although  there  is  no  express  requisition  that  the  act  which 
invades  the  right  shall  provide  the  indemnity,  yet  after  much  re- 
flection I  incline  to  the  opinion  that  it  should  do  so.  The  in- 
stances which  may  occur  jtagrante  bdlo  of  impressment  and  de- 
struction of  property,  though  at  first  view  they  may  indicate  a 
different  construction,  yet  are  rather  to  be  referred  to  the  neces- 
sities which  war  imposes,  where  the  safety  of  the  State  is  the 
supreme  law,  and  justice  is  silenced  by  the  din  of  arms." 

The  Court  of  Appeals  of  this  State  has  frequently  approved  of 
injunctions  awarded  by  circuit  courts  enjoining  the  taking  of  land 
for  public  use  before  the  payment  of  just  compensation.  See 
Freshwater  v.  Pittsburg,  Wheeling  &  Kentucky  R.  R.  Co.,  6 
W.  Va.  504 ;  Pierpoint  v.  Town  of  Harrisville,  9  W.  Va.  218 ; 
Boughner  v.  The  Town  of  Clarksburg,  15  W.  Va.  399.  But  while 
a  corporation  will  be  enjoined  from  taking  private  property  for 
public  use  without  having  first  instituted  under  the  statute  law  the 
proper  proceedings  for  condemning  it,  yet  if  this  has  been  done  and 
a  report  made  by  the  commissioners,  the  corporation  on  paying  the 
amount  reported  to  be  such  just  compensation  for  the  land  pro- 
posed to  be  taken,  though  this  report  be  excepted  to  by  the  land- 
owner as  not  ascertaining  fairly  what  is  a  just  compensation,  such 
corporation  is  expressly  authorized  by  sec.  18  of  ch.  42  of  our 
Code,  p.  264,  as  well  as  by  sec.  18  of  ch.  18  of  the  Acts  of  1881,  to 
take  possession  of  the  land  condemned.  But  by  sec.  2  of  ch.  42 
of  the  Code,  p.  265,  as  well  as  by  sec,  22  of  ch.  18  of  Acts  of  1881, 
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if  by  a  subsequent  report  of  commissioners  this  just  compensation 
is  increased  in  amount,  and  this  report  is  approved  by  the  court 
and  judgment  rendered  against  the  corporation  for  the  excess,  the 
corporation  at  once  ceases  to  have  any  right  to  occupy  the  land 
condemned  till  it  pays  this  judgment,  xhis  legislation  was,  I  pre- 
sume, constitutional  under  our  Constitution  of  1863,  though  pos- 
session of  land  temporarily  was  taken  before  just  compensation 
had  been  paid.  Be  that  as  it  may,  it  seems  to  be  clearly  constitu- 
tional and  just  under  our  present  Constitution,  which  provides  that 
"  private  property  shall  not  be  taken  by  any  company,  incorporated 
for  theporpc^ses  of  internal  improvement,  until  just  compensation 
shall  have  been  paid  or  secured  to  be  paid  to  the  owner." 

These  provisions  of  our  statute  law  seem  to  be  in  perfect  accord 
with  the  spirit  and  language  of  our  present  Constitution.  They 
secure  to  the  owner,  where  his  land  is  taken  by  a  railroad  for  pub- 
lic use,  the  payment  in  cash  before  the  railroad  company  takes 
possession  its  value  ascertained  by  commissioners  appointed  by  the 
court;  but  as  this  estimated  value  may  not  be  a  ju6t  compensation 
to  the  owner  and  has  not  been  so  adjudged  by  the  court,  the  law 
very  properly  secures  the  payment  of  the  residue  of  this  just  com- 
pensation, should  there  prove  to  be  any,  the  moment  it  is  ascer- 
tained, in  what  seems  to  me  to  be  the  most  effectual  manner ;  that 
is,  by  depriving  the  railroad  company  of  the  possession  of  this  con- 
demned land,  for  which  they  have  paid  in  part,  until  they  have 
¥rid  the  just  compensation  as  ascertained  by  the  court  in  full, 
his,  it  seems  to  me,  is  securing  the  payment  of  this  just  compen- 
sation more  effectually  than  by  requiring  the  railroad  company  to 
give  bond  and  approved  security  for  its  payment  when  it  takes 
possession  of  the  land,  though  under  our  present  Constitution  if 
the  Legislature  had  chosen  to  provide  this  species  of  security,  it 
would  have  been  acting  constitutionally  as  our  Constitution  is  now 
worded.  Indeed,  had  the  Legislature  gone  still  further  and  per- 
mitted a  railroad  company  to  take  possession  of  the  land  it  wanted 
to  condemn,  when  it  first  instituted  its  proceedings  to  condemn  the 
land,  before  even  the  appointment  of  commissioners,  without  pay- 
ing anything  to  the  owner  on  simply  giving  a  bond,  with  approved 
security,  to  pay  the  just  compensation  when  ascertained,  it  would 
jo  so  doing  oe  complying  with  the  words  of  our  Constitution ;  but 
it  does  seem  to  me  that  it  would  be  violating  its  spirit',  if  the  spirit 
of  this  constitutional  provision  is  correctly  set  forth  by  Chancellor 
Sent  in  the  quotation  which  we  have  made  from  him,  and  I  think 
that  the  real  spirit  of  it  is  correctly  stated  by  him. 

The  railroad  company  should  be  required  as  our  law  requires  it 
to  pay  the  estimatea  value  of  the  land  taken  before  it  is  allowed 
to  take  possession  of  the  land,  and  if  this  should  prove  not  to  be  a 
just  compensation,  it  should  be  required  when  it  takes  possession 
of  the  land  to  secure  payment  of  the  difference  only  between  what 
20  A.  &  E.  R  Cas.—  9 
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is  a  just  compensation  and  what  it  has  paid  in  cash.  Or  what  is 
still  better  it  should  be  required  as  under  our  law  to  surrender  the 
possession  of  the  land  the  moment  that  the  just  compensation  is 
ascertained,  until  this  just  compensation  is  paid.  It  seems  to  me 
that  our  statute  law  carries  out  the  true  spirit  of  our  Constitution, 
doing  exact  justice  as  nearly  as  possible  to  both  the  railroad  com- 
pany and  the  land-owner.  It  enables  the  railroad  company  to  take 
possession  of  the  laud  it  needs  at  an  early  stage  of  the  proceedings, 
and  at  the  same  time  it  gives  to  the  land-owner  before  the  railroad 
company  takes  possession  the  cash  value  of  his  land  according  to 
the  estimate  of  disinterested  parties,  and  furnishes  to  him  the  best 
security,  that  if  it  should  be  ultimately  determined  that  his  jnst 
compensation  exceeds  what  he  has  recovered,  the  excess  will  be- 
promptly  paid  to  him  as  soon  as  ascertained.  For  even  if  the  rail- 
road company  is  then  insolvent,  those  who  are  operating  it  will  have 
to  pay  the  balance  of  this  just  compensation,  as  otherwise  being 
deprived  of  the  possession  of  this  land  they  must  stop  all  the  oper- 
tions  of  the  railroad,  which  could  not  be  done  even  for  a  brief  time 
except  at  a  very  heavy  loss. 

Another  question  as  to  the  true  interpretation  of  this  language, 
"private  property  shall  not  be  taken  for  public  uses  without  just 
compensation,"  found  in  the  Constitution  of  the  United  States  and 
in  the  Constitution  of  most  of  the  States  of  this  Union,  and  in  our 
Constitution  of  1863,  has  arisen,  and  has  been  the  subject  of  con- 
siderable discussion  and  diversity  of  opinion  among  judges,  and 
that  is,  the  necessity  ofr  the  word  "taken"  found  in  this  clause  of 
these  Constitutions.  Cooley  in  his  work  on  Constitutional  Limita- 
tions, side  page  541,  top  page  of  the  5th  edition,  671,  in  answer  to 
the  question  "  What  constitutes  a  taking  of  property  ?"  lays  it  down 
that:  "Any  proper  exercise  of  the  powers  of  government  which 
do  not  directly  encroach  upon  the  property  ot  an  individual,  or 
disturb  him  in  his  possession  or  enjoyment,  will  not  entitle  him  to 
compensation  or  give  him  a  right  of  action,"  to  support  which 
proposition  he  refers  to  the  following  authorities:  Zimmerman  t>. 
Union  Canal  Co.,  1  W.  &  S.  346  ;  Shrunk  v.  Schuylkill  Navigation 
Co.,  14  S.  &  R.  71 ;  Monongahela  Navigation  Co.  v.  Coons,  6 
W.  &  S.  101 ;  Davidson  v.  Boston  &  Maine  R.  It.  Co..  3  Cush.  91 ; 
Gould  v.  Hudson  River  R.  R.  Co.,  12  Barb.  616  and  6  N.  Y.  522; 
Radcliff  v.  Mayor  of  Brooklyn,  4  N."  Y.  195 ;  Murray  v.  Meneffee, 
20  Ark.  561 ;  Hooker  v.  New  Haven  &  Northampton  Co.,  14  Conn. 
146 ;  People  v.  Kerr,  27  N.  Y.  188 ;  Fuller  v.  Edgings,  11  Rich. 
Law,  239 ;  Richardson  v.  Vermont  Central  R.  R.  Co.,  25  Vt.  465 ; 
Kennett's  Petition,  24  N.  H.  139;  Alexander  v.  Milwaukee,  10 
Wise.  264;  Richmond,  etc.,  Co.  v.  Rogers,  1  Duval],  135;  Harvey 
v.  Lackawanna  R.  R.,  47  Pa.  St.  428;  Tinicnm  Fishing  Co.  v. 
Carter,  61  Pa.  St.  21;  Railroad  Co.  v.  Richmond,  96  U.  S.  521. 

In  the  last  of  these  cases  the  court  says :  "  That  the  appropriate 
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regulation  of  the  use  of  property  is  not c  taking '  property  within 
the  meaning  of  the  constitutional  prohibition."  See  p.  529.  As  ex- 
amples of  what  is  not  regarded  as  the  "  taking"  of  private  property 
for  public  uses,  we  may  refer  to  changes  made  by  a  municipal  cor- 
poration in  the  grade  of  a  street  though  adjacent  lots  be  greatly 
injured,  yet  this  is  no  "taking"  within  the  meaning  of  this  con- 
stitutional provision,  and  the  owners  of  such  lots  where  this  is  the 
only  constitutional  provision  to  which  they  can  look  for  protection 
are  entitled  to  no  damages  for  such  injury  however  great,  their 
property  not  being  taken.  See  Callender  v.  Marsh,  1  Pick.  433 ; 
O'Conner  v.  Pittsburgh,  18  Pa.  St.  187.  And  when  a  railroad  is 
laid  out  along  the  line  of  a  person's  land,  without  actually  taking 
any  portion  of  it,  but  in  consequence  of  such  location  of  the  rail- 
road he  is  necessarily  compelled  to  put  up  the  whole  of  the  parti- 
tion fence  one  half  of  which  his  neighbor,  whose  lands  have  been  so 
taken,  had  been  required  to  support,  though  he  suffers  by  the  loca- 
tion of  the  road  an  obvious  injury,  yet  under  this  constitutional 
provision  he  is  entitled  to  no  redress,  as  his  land  has  not  been 
"  taken."  See  Kennett's  Petition,  24  N.  H.  (4  Foster)  139.  So 
if  a  railroad  company  in  constructing  its  road  in  a  proper  manner 
-on  its  own  land  raises  a  high  embankment  near  to  and  in  front  of 
a  person's  house,  so  as  to  incommode  him  in  passing  to  and  from 
Ills  house,  he  is  entitled  to  no  compensation  for  this  injury  under 
the  constitutional  provision,  which  we  are  considering,  for  his  land 
is  not  **  taken."  See  Richardson  v.  Vermont  Central  R.  R.  Co., 
25  Vt.  465.  But  there  are  cases  which  under  the  principles  laid 
down  in  these  cases  would  lead  to  the  conclusion,  that  in  such  a  case 
the  courts  would  hold  that  the  party  would  be  entitled  to  compen- 
sation, if  the  embankment  put  up  in  front  of  his  house  prevented 
or  obstructed  access  from  his  lot  to  a  public  highway,  as  by  these 
decisions  the  owner  of  land  adjoining  a  highway  has  a  right  to  the 
use  of  the  highway,  and  this  right  is  as  much  property  as  the  land 
itself ;  that  it  is  appurtenant  to  the  land  and  is  protected  by  the 
^lonstitutional  provision  prohibiting  the  taking  of  private  property 
for  public  use  without  just  compensation.  See  Haynesu.  Thomas, 
7  Ind.  38;  Potzman  v.  Indianapolis,  etc.,  R.  R.  Co.,  9  Ind.  467; 
Railroad  Co.  v.  Dailey,  13  Ind.  353;  Crawford  v.  Delaware,  7 
"  Ohio  St.  459 ;  Street  Railway  v.  Cumminsville,  14  Ohio  St.  523. 
But  admitting  that  the  owner  of  land  adjoining  a  highway  or 
street  has  a  right  to  the  use  of  the  highway,  and  that  this  right  is 
as  much  property  as  the  land  itself,  it  does  not  seem  to  me  that 
the  building  of  an  embankment  between  his  house  located  near  the 
highway  and  the  highway,  which  incommoded  him  in  his  passage 
to  and  fro,  could  be  regarded  as  a  taking  of  his  property  or  of  his 
right  of  passage  to  the  highway,  though  it  might  be  damaging 
such  property  or  right.  If  his  passage  to  the  highway  was  entirely 
prevented  by  such  embankment,  then  his  right  of  passage  to  the 
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highway,  his  property  as  it  is  considered  in  these  cases,  would  be 
taken,  and  he  would  be  protected  by  this  provision  of  the  Consti- 
tution, if  these  cases  are  right  in  which  it  is  held  that  this  right  of 
passage  to  the  highway  or  street  is  property.  So  though  tue  fee 
in  a  public  highway  be  owned  by  an  individual,  the  granting  to 
another  of  a  ferry  right  over  a  private  stream,  landing  on  such 
highway,  is  not  a  taking  of  private  property  within  this  constitu- 
tional provision,  as  the  landing  place  had  been  previously  appropri- 
ated to  pnblic  uses.  See  Murray  v.  Meneffee,  20  Ark.  561.  IJut 
a  material  injury  to  the  property  of  an  individual  which  deprives- 
him  of  the  use  of  it  has  been  considered  a  taking  within  the  mean- 
ing of  this  constitutional  provision,  though  the  corporation  haa 
taken  no  actual  possession  of  his  land.  Thus  the  overflowing  with 
water  of  the  lands  of  a  private  person  by  the  operations  of  aboom- 
ing-company  is  a  taking  of  his  property  within  the  meaning  of  thifr 
constitutional  provision.  See  Grand  Rapids  Booming-Coinpany  v. 
Jarvis,  30  Mich.  308. 

Upon  the  question,  whether  the  construction  of  a  railroad  on 
the  6treet  of  a  town  with  the  consent  of  the  town-council,  which 
consent  has  been  authorized  by  statutory  law  in  its  discretion  to 
be  given,  is  a  taking  of  the  property  of  the  owners  of  adjoining 
lots  under  the  provision  of  tlie  Constitution,  which  prohibits  the 
taking  of  private  property  for  public  uses,  there  has  been  much 
controversy.  In  many  States  the  answer  to  this  question  has  been 
made  to  depend  on,  whether  the  owners  of  adjoining  lots  were  or 
were  not  the  owners  of  the  fee  in  the  street,  or  whether  the  fee  of 
the  street  was  owned  by  the  town,  or  city,  or  by  the  public.  It 
being  held,  that  if  the  fee  of  the  street  is  owned  by  the  adjoining 
owners  of  lots,  though  the  public  have  a  right  to  use  the  same  as 
a  highway  and  for  all  purposes  for  which  a  6treet  may  be  used  by 
the  public,  yet  if  a  railroad  company  is  permitted  to  lay  down  a 
railroad  track  and  to  use  steam  'as  a  motor  for  its  cars  by  the  con. 
sent  of  the  council  of  the  city  or  town,  which  consent  they  were 
authorized  to  give  by  a  statute-law  by  the  Legislature,  such  ad- 
joining owners  of  lots  are  entitled  to  compensation.  See  Williams 
v.  New  York  Central  R.  R.  Co.,  16  N.  Y.  97 ;  Wager  v.  Troy 
Union  R.  Co.,  25  N.  Y.  526;  Peet  v.  Chicago  &  N.  W.  R.  Co., 
20  Wis.  624 ;  Kaiser  v.  St.  Paul,  S.  &  T.  F.  II.  Co.,  22  Minn.  149 ; 
Cox  v.  Louisville,  N.  A.  &  C.  R.  Co.,  48  Ind.  178 ;  Indianapolis, 
B.  &  W.  R.  Co.  v.  Smith,  52  Ind.  428;  I.  B.  &  W.  R.  Co.  v. 
Hartley.  67  III.  439;  Stetson  v.  Chicago  &  E.  R.  Co.,  75  111.  74; 
Carpenter  v.  Oswego  &  Syracuse  R.  R.  Co.,  24  N.  Y.  655 ;  Mahon 
v.  New  York  Central  R.  K.  Co.,  24  N.  Y.  658;  Ford  v.  Chicago- 
&  Northwestern  R.  R.  Co.,  14  Wis.  616;  Pomeroy  v.  M.  &' 
Chicago  R.  R.  Co.,  16  Wis.  670 ;  Imlay  v.  Union  Branch  R.  R. 
Co.,  26  Conn.  255. 

In  these  cases  and  others  like  them  there  is  generally  no  discus- 
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sion  as  to  whether  the  occupation  by  a  railroad  of  a  street,  under 
these  circumstances,  is  a  taking  of  private  property  for  public 
uses  within  the  meaning  of  this  word  "  taken"  as  used  in  the  Con- 
stitution ;  but  in  some  of  them  it  is  said  in  general  terms  to  be  a 
taking,  when  the  fee  of  the  street  is  owned  by  the  adjoining 
land-owners,  and  in  others  nothing  is  said  on  the  subject.  The 
discussion  in  such  cases  has  generally  been  rather,  whether  this 
use  of  a  public  street  by  a  railroad  company  is  imposing  on  it  an 
additional  burden  beyond  that  which  was  imposed  on  it,  when 
the  town,  city,  or  public  originally  obtained  an  easement  in  it  as 
a  street.  When  so  held  it  was  decided,  that  the  owners  of  ad- 
joining lots,  who  owned  the  fee  in  the  street,  were  entitled  to  com- 
Eensation,  when  it  was  occupied  by  such  railroad,  and  when  not  so 
eld  it  was  decided,  that  they  were  not  entitled  to  compensation, 
-even  though  the  fee  was  in  the  owners  of  the  adjoining  lots.  See 
Morris  &  Essex  R.  R.  Co.  v.  The  City  of  Newark,  2  Stock.  Ch. 
352;  Day,  C.  J.,  in  his  dissenting  opinion  in  Kucheman  &  Hinke 
*.  C.  C.  &  D.  R.  R.  Co.,  40  Iowa,  366 ;  Barney  v.  Keokuk,  94  U.  S. 
340. 

It  seems  to  me,  therefore,  that  these  cases  which  hold  that  when 
such  railroad  company,  under  consent  of  the  town-council,  occupies 
a  street  with  its  road,  the  owners  of  adjoining  lots,  who  own  the 
fee  in  the  street,  are  entitled  to  compensation,  do  so  on  the 
gronnd  that  the  railroad  company  has  taken  their  fee  in  the  street; 
while  those  who  hold  that  under  such  circumstances  the  owners  of 
adjoining  lots  are  entitled  to  no  compensation,  must  hold  that  the 
railroad  company  has  not  taken  their  fee  in  such  street.  I  do  not, 
however,  regard  the  decision  in  either  case  as  entitled  to  much 
weight  with  this  Court,  as  there  is  generally  in  those  cases  which  I 
have  seen  no  consideration  of  what  should  be  regarded  as  the  true 
meaning  of  the  word  "taking,"  as  used  in  the  Constitution  with 
reference  to  the  taking  of  private  property  for  public  use.  It  has 
either  been  expressly  or  tacitly  assumed  to  be  a  taking  or  not  to 
be  a  taking,  and  no  effort  has  been  made  to  show,  by  defining 
the  meaning  and  limitation  of  the  word  "  taking,"  as  used  in  the 
Constitution,  whether  in  such  case  the  property  of  the  owners  of 
adjoining  lots  was  taken,  because  with  the  consent  of  the  town- 
council  the  streets  were  used  for  such  railroad  purposes,  when  the 
fee  of  the  street  was  in  these  owners  of  adjoining  lots.  Where, 
however,  the  .town,  city,  or  public  is  the  owner  of  the  fee  in  the 
street,  there  are  many  decisions,  which  hold  that  the  owners  of 
adjoining  lots,  though  much  injured  by  the  laying  down  of  such 
railroad  under  such  circumstances  in  a  street,  are  entitled  to  no 
compensation  in  States  where  the  Constitution  only  provides  for 
compensation  when  private  property  is  taken  for  public  use.  See 
People  v.  Kerr,  27  N.  Y.  188 ;  37  Barb.  557 ;  38  Barb.  369 ;  Kel- 
linger  v.  Forty-secoud  Street  R.  R.  Co.,  50  N.  Y.  306 ;  Sweet  v. 
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Buffalo,  N.  T.  &  P.  R.  R.  Co.,  13  Harr.  643 ;  Carson  v.  Centra] 
K.  R.  Co.,  35  Cal.  325 ;  Moses  v.  Pittsburg,  Ft.  Wayne  &  C. 
R.  R.  Co.,  21  111.  516 ;  Indianapolis,  B.  &  W.  R.  R.  Co.  v.  Hart- 
ley, 67  111.  439;  Stetson  v.  Chicago  &  E.  R.  R.  Co.,  75  111.  74; 
Patterson  v.  Chicago,  D.  &  V.  R.  R.  Co.,  75  111.  588;  Atchison  & 
N.  R.  R.  Co.  v.  Garside,  10  Kan.  552 ;  Colorado  Central  R.  R.  Co. 
v.  Mollandin,  4  Col.  154 ;  Clinton  v.  Cedar  Rapids  &  M.  R.  R.  Co., 
24  Iowa,  455;  Davis  v.  C.  &  K  W.  R.  R.  Co.,  46  Iowa,  389; 
Kucheman  v.  C.  C.  &  D.  R.  R.  Co.,  46  Iowa,  366. 

In  this  last  case  a  singular  position  was  taken  by  a  majority  of 
the  court,  that  if  the  fee  of  the  street  was  in  the  ownere  of  adjoin- 
ing lots,  and  the  railroad,  as  in  the  case  before  us,  was  located  in 
the  middle  of  the  street,  so  that  it  is  one  half  on  the  fee  simple  of 
the  land  of  the  owner  of  the  adjoining  lot  on  one  side  of  the  street, 
and  one  half  on  the  land  of  the  owner  of  the  opposite  lot  who  had 
not  sued,  that  the  owner  of  the  adjacent  lot  who  had  sued  was  en- 
titled to  recover  all  damages  which  result  proximately  to  him  from 
the  use  by  the  railroad  of  his  land,  and  that  he  is  not  confined  to 
the  actual  value  of  the  land  taken,  that  is,  the  land  in  the  centre  of 
the  street,  but  nevertheless  he  is  limited  to  the  recovery  of  dam- 
ages for  the  use  of  his  own  land,  which  extends  only  to  the  mid- 
dle of  the  street,  yet  he  is  not  entitled  to  the  entire  depreciation 
in  value  of  his  property  caused  by  the  location  of  a  railway  half 
upon  his  own  land  and  halt  upon  the  land  of  an  opposite  owner. 
I  can  perceive  no  rule  by  which  such  abatement  could  possibly  be 
measured. 

These  decisions,  that  the  owners  of  adjoining  lots  along  a  street 
through  which  such  railroad  passes  are  entitled  to  no  compensation 
when  they  do  not  own  the  fee  of  the  6treet,  must  be  based  on  the 
ground  that  no  matter  how  great  is  the  injury  to  their  property, 
it  is  no  taking  of  their  property,  within  the  meaning  of  the  Con- 
stitution, that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.  The  gross  injustice  of  holding  that 
the  owner  of  an  adjoining  lot,  because  he  did  not  own  the  fee, 
could  obtain  no  compensation,  though  his  property  should  be 
almost  ruined  by  the  construction  of  a  railroad  in  the  street,  with 
the  consent  of  the  town-council,  immediately  in  front  of  his  house, 
and  cutting  a  deep  cut  there  or  throwing  up  a  high  embankment, 
while  one  who  happened  to  own  this  valueless  fee  was  entitled  to 
full  compensation,  though  the  railroad  inflicted  on  him  but  very 
slight  injury,  made  certain  courts  astute  to  bring  within  the  pro- 
vision oi  the  Constitution  requiring  compensation  to  be  paid,  wlien 
private  property  was  taken  for  public  use,  the  case  where  the  rail- 
road was  in  a  street  the  fee  of  which  was  not  in  the  owner  of  an 
adjoining  lot.  This  was  done  by  holding  that  the  owners  of  lots 
have  a  peculiar  interest  in  the  adjacent  street,  which  neither  the 
local  nor  the  general  public  can  pretend  to  claim ;  a  private  right 
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in  the  nature  of  an  incorporeal  hereditament  attached  to  the  con- 
tiguous ground ;  an  incidental  title  to  certain  facilities  and  franchises 
secured  to  them  by  contract  and  by  law,  and  which  are  as  much 
property  as  the  lots  themselves,  and  are  therefore  as  inviolable  as 
the  lots  themselves.  That  such  a  steam  railroad,  with  the  consent 
of  the  town-council  given  by  authority  of  law,  took  this  property, 
this  incorporeal  hereditament,  and  that  therefore  under  the  Consti- 
tntion  forbidding  private  property  to  be  taken  without  just  com- 
pensation, these  owners  of  adjoining  lots,  though  they  did  not  own 
the  fee  in  the  street,  were  entitled  to  just  compensation  for  this 
taking  of  this  incorporeal  hereditament  as  well  as  for  the  injury 
done  totheir  adjoining  house  or  lot,  just  as  the  owner  of  the  lot 
was  entitled  to  compensation  for  the  taking  of  his  fee  in  the  street 
and  the  injury  to  his  adjoining  house  and  Tot.  It  is  trne  that  this 
rather  fanciful  incorporeal  hereditament  was  almost  valueless,  but 
so  too  was  the  fee  in  the  street.  These  views  were  sustained  by  a 
number  of  cases.  See  Lexington  &  Ohio  R.  R.  Co.  v.  Applegate, 
8  Dana,  294;  Haynes  v.  Thomas,  7  Ind.  38;  Rowan  v.  rortland, 
8  B.  Mon.  232;  Le  Clerq  v.  Gallipolis,  7  Ohio,  477 ;  Cincinnati  v. 
White,  6  Peters,  431 ;  Elizabeth,  Lexington  &  Big  Sandy  R.  R. 
Co.  v.  Combs,  10  Bush.  382. 

This  last  case,  however,  lays  down  the  doctrine  that  the  use  of  a 
street  for  the  site  of  a  railroad  track  does  not  give  a  right  of  action 
to  the  owners  of  adjacent  lots,  unless  it  materially  hinders  the  ordi- 
nary use  of  the  street;  but  when  such  use  does  unreasonably 
abridge  the  right  of  the  owners  of  lots  to  use  the  street  as  a  means 
of  ingress  and  egress  an  action  for  damages  will  lie  against  the  rail- 
road company.  We  cannot  learn  from  the  case  whether  the  lot- 
owners  in  this  case  were  the  owners  of  the  fee  in  the  adjoining 
street  or  not,  and  the  court  evidently  considered  this  as  immaterial. 
And  all  the  cases  which  are  last  cited,  and  some  other  similar  ones, 
evidently  regard  it  as  immaterial  in  all  cases  whether  the  owners  of 
adjoining  lots  were  the  owners  of  the  fee  in  the  street  or  not,  be- 
cause in  either  case  they  were  entitled  by  this  peculiar  privilege  as 
such  lot-owners  to  tne  use  of  the  street,  which  peculiar  privilege 
was  to  be  regarded  as  property  taken  by  the  railroad. 

Others  have  held  what  seems  to  us  to  be  a  more  reasonable  view, 
viz.,  that  it  was  immaterial  whether  the  owners  of  adjoining  lots 
owned  the  fee  or  not.  Their  reason  for  this  opinion  was,  that 
though  the  fee  of  the  street  be  in  the  owners  of  adjoining  lots,  yet 
as  the  town  or  city  has  a  right  to  the  use  of  the  ground  as  a  high- 
way, and  for  various  other  purposes  consistent  therewith,  such  as 
the  making  of  sewers  and  the  laying  of  gas  or  water  pipes  and 
other  purposes,  for  which  a  street  may  be  legitimately  used,  which 
right  to  use  a  street  is  practically  an  exclusion  of  the  owner  of  the 
fee  in  the  street,  so  long  as  it  is  used  by  the  town  without  ob- 
structing the  surface  of  the  ground,  and  as  this  right  of  user  on 
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the  part  of  the  city  or  town  is  permanent,  and  may  and  in  all 
probability  will  last  forever,  the  reversionary  right  of  the  owner  of 
the  fee  in  the  surface  of  the  street  is  too  remote  and  contingent  to 
be  of  any  appreciable  valne  or  to  be.  regarded  as  property  which 
nnder  the  Constitution  is  required  to  be  paid  for  when  its  use  is 
appropriated  by  the  public.  As  countenancing  this  view,  see 
Tuckahoe  Canal  Co.  v.  Tuckahoe  R.  R.  Co.,  11  Leigh,  78; 
Barney  v.  Keokuk,  94  U.  S.  340 ;  The  People  v.  Kerr,  27  N.  T. 

211. 

A  still  different  view  has  been  taken  in  the  case  of  Morris  & 
Essex  R.  R.  Co.  v.  The  City  of  Newark,  2  Stockton's  Ch.  R.  352, 
and  by  Ch.  J.  Day  in  Kuchman  v.  The  C.  C.  &  D.  R.  Co.,  46  Iowa, 
366  (16  American  Railway  Cases,  34),  which  is,  that  the  authority 
to  use  a  public  highway  or  6treet  for  the  purpose  of  a  railroad,  re- 
taining tne  use  of  such  highway  or  street  for  all  ordinary  purposes, 
subject  only  to  the  inconveniences  of  the  railroad,  is  not  such  a  tak- 
ing of  private  property  from  the  owner  of  the  fee  of  the  adjacent 
lands,  tnough  he  owns  the  fee  in  the  street,  as  is  contemplated  by 
the  provision  of  the  Constitution  forbidding  private  property  to  lie 
taken  for  public  use  without  iust  compensation.  The  easement  of 
the  highway  or  street  is  in  the  public,  although  the  fee  is  techni- 
cally in  the  adjacent  owner.  It  is  the  easement  only  which  is 
appropriated,  and  no  right  or  title  of  the  owner  of  the  fee  in  the 
street  is  interfered  with  by  the  railroad.  This  position  though  it 
appears  to  be  very  forcible  does  not  seem  to  have  been  often  taken 
by  judges.  I  think,  however,  that  the  reason  why  it  has  been 
often  ignored  without  even  an  attempt  to  answer  it  is  capable  of 
explanation,  and  it  will  be  hereinafter  explained  according  to  my 
views. 

According  to  some  of  the  decisions  to  which  we  have  referred, 
whether  the  owner  of  an  adjoining  lot  is  entitled  to  compensation 
when  a  steam  railroad  passes  through  a  street  with  the  permission 
of  a  town  council,  given  under  an  authority  conferred  on  the  town 
council  by  an  act  of  the  Legislature,  depends  upon  whether  the  ad- 
joining land-owner  owns  or  does  not  own  the  fee  in  the  street.  This 
conclusion  of  these  courts  denied  by  others  has  given  rise  to  elabo- 
rate discusions  as  to  whether  the  fee  of  streets  was  in  the  owner  of 
the  adjoining  land,  in  the  grantor  who  granted  these  adjoining  lands, 
in  the  towns  or  cities  or  m  the  general  public ;  and  wnile  there  has 
been  a  diversity  of  opinion  on  these  questions  the  weight  of  author- 
ity appears  to  sustain  the  following  positions. 

"Wnether  the  fee  in  the  highway  or  street  is  in  the  owner  of  the 
adjoining  lot  or.  in  the  original  grantor  or  in  the  town  or  city  is  a 
question  of  interpretation  or  interest.  ^  It  depends  upon  the  interest 
of  the  parties  to  oe  gathered  from  the  description  of  the  premises 
conveyed,  read  in  connection  with  other  parts  of  the  deed,  and  by 
reference  to  the  situation  of  the  lands  and  the  condition  and  rela- 
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tion  of  the  parties  to  those  and  other  lands  in  the  vicinity.  If  a 
highway  is  established  through  one's  lands  the  fee  continues  in  the 
original  owner  of  the  land,  and  if  the  highway  is  discontinued  the 
exclusive  use  and  ownership  reverts  to  tne  original  owner.  Some 
have  attempted  to  draw  a  distinction  between  highways  in  the 
cor^ry  ana  streets  in  a  town,  based  on  the  greater  public  incon- 
venience of  permitting  the  fee  of  streets  to  be  owned  by  indi- 
viduals. But  while  the  public  or  town  authorities  unquestionably 
have  a  right  to  use  streets  in  a  town  for  many  purposes,  for  whicn 
a  highway  in  the  country  could  not  be  legitimately  used,  and  while 
the  easement  of  the  public  in  a  street  in  a  town  is  more  extensive 
than  the  easement  01  the  public  in  a  road  in  the  country,  yet  I  ap- 
prehend that,  when  nnanected  by  statutory  provisions,  which  is 
often  the  case,  the  fee  in  the  streets  of  a  town  and  in  a  pnblic  road 
in  the  country  would  be  in  individuals  or  in  the  public  authorities 
of  the  town  or  county  according  to  the  interest  of  the  grantors  in 
the  deed  on  the  principles  above  stated.  In  either  case  the  grantor 
may  sell  to  the  middle  of  the  county  road  or  to  the  middle  of  the 
street,  or  he  may  sell  to  the  edge  of  the  county  road  or  to  the  edge 
of  the  street,  and  in  either  event  what  he  has  done  is  merely  a 
question  of  construction  and  interpretation. 

There  are  authorities  which  hold  that  if  the  owner  of  land  in  a 
town  opens  a  public  street  in  it,  and  sells  a  lot  on  each  side  by  such 
boundaries  as  oring  them  only  to  the  edge  of  the  street,  the  fee  of 
the  soil  covered  by  the  street  remains  in  him  and  descends  to  his 
heirs.  This  conclusion  is  reached  because  it  is  said  that  one  piece 
of  land  cannot  pass  as  appurtenant  to  another,  which  is  certainly 
true,  and  hence  it  is  said  the  fee  of  the  street  cannot  pass  as  appur- 
tenant to  the  adjoining  lots.  This  would  seem  to  be  true.  But  on 
the  other  hand  it  is  said  to  be  a  settled  principle  that  in  matters  of 
boundaries,  a  reference  to  monuments  existing  on  the  soil  controls 
a  description  by  courses  and  distances,  because  the  purchaser  sup- 
poses his  grant  extends  to  these  natural  limits,  which  he  can  see 
and  judge  of,  and  he  supposes  the  courses  and  distances  correspond 
with  them ;  this  he  takes  to  be  so  upon  trust.  Now  a  highway  or 
street  is  quite  as  much  a  monument  for  the  purposes  of  making  a 
boundary  in  legal  signification  as  a  stream,  a  rock  or  a  tree.  At 
what  precise  point  or  place  in  this  monument  of  the  highway  is 
the  legal  boundary,  always  an  ideal  line,  to  be  found  ?  "When  any 
other  monument  is  called  for,  the  legal  terminus  of  the  grant  is  at 
the  central  line  of  the  monument,  wnether  it  be  a  tree,  a  rock  or  a 
stream,  and  it  should  be  the  same  when  the  monument  is  a  high- 
way or  street.  The  middle  of  the  highway  or  street  is  the  legal 
boundary  though  the  distance  only  brings  the  lot  to  the  line  of 
the^  highway  or  street,  that  is,  to  the  monument  the  centre  of 
which  is  the  true  boundary. 

As  I  regard  it  as  immaterial  in  this  as  well  as  in  all  cases  where 
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the  question  is,  whether  owners  of  adjoining  lots  are  entitled  to 
compensation  from  a  railroad  company  legaBy  occupying  a  street, 
whether  the  lot-owners  own  the  fee  of  the  street  to  its  centre  or 
whether  they  claim  to  the  edge  of  the  street,  I  will  not  cite  the 
authorities  on  this  controvertea  question,  but  will  content  myself 
with  stating  the  above  general  views.  I  will  cite,  however,  the 
Virginia  authorities  bearing  on  the  subject.  They  are  Mayo  v. 
Murchie,  3  Munf.  358;  James  River  &  Kanawha  Co.0.  Anderson, 
12  Leigh,  278;  Skeen  v.  Lynch,  1  Rob.  R.  186;  Boling  v.  Peters- 
burg, 3  Rand.  563 ;  Warwick  &  Barksdale  v.  Mayo,  15  Gratt.  528 ; 
Norfolk  v.  Chamberlain,  29  Gratt.  534 ;  Talbert  v.  Railroad  Co.,  31 
Gratt.  685.     See  also  Wheeling  v.  Campbell,  12  W.  Va.  36. 

This  question  has  been  further  complicated  by  legislation,  many 
States  by  statutes  declaring,  that  the  fee  where  lands  are  dedicated 
by  individuals  to  towns  and  cities  for  streets  shall  be  in  such  towns 
and  cities ;  and  as  most  of  the  towns  in  Virginia,  as  well  as  a  num- 
ber in  West  Virginia,  have  been  created  by  special  statutes,  it  is  in 
argument  insisted,  that  in  many  cases  a  true  construction  of  these 
statutes  should  lead  the  courts  to  the  conclusion,  that  the  fee  of 
the  streets  of  these  towns  is  in  the  towns,  and  not  in  the  owners 
of  adjoining  lands.  Doubtless  the  town  of  Point  Pleasant  was  so 
created,  but  the  special  statute  creating  it  was  not  referred  to  in 
the  pleadings  in  this  cause  nor  in  the  proof,  and  I  cannot  say 
whether  it  would  affect  the  question  as  to  whether  the  streets  are 
vested  in  fee  in  the  corporation  of  Point  Pleasant  or  belong  to  the 
owners  of  adjacent  lots.  It  is  well  therefore  that  I  have  reached 
the  conclusion  that  in  this  case  it  is  immaterial  where  this  fee  is 
vested.  Streets  are  public  highways  under  control  of  cities  and 
towns,  but  subject  always  to  the  paramount  authority  of  the  State. 
See  Southwest.  R.  R.  Co.  v.  Philadelphia,  47  Penn.  St.  314.  The 
Legislature  has  power  to  authorize  the  building  of  a  railroad  on 
the  streets  of  a  town  or  city.  Tennessee  &  Alabama  R.  R.  Co.  v. 
Adams,  3  Head.  (Tenn.)  596.  Therefore  when  the  Legislature  by 
statute  directly  authorizes  a  company  to  build  a  railroad  in  the 
street  of  a-  town,  either  with  or  without  the  consent  of  the  town- 
council,  such  railroad  company  so  lotg  as  it  keeps  within  the  scope 
of  the  power  granted,  is  completely  protected  from  indictment  for 
a  public  nuisance  and  from  proceedings  either  at  law  or  in  equity 
in  behalf  of  the  public  therefor.  See  People  v.  Law,  34  l3arb. 
(N.  T.)  494 ;  Com.  v.  Reed,  34  Penn.  St.  275 ;  King  v.  Pease,  4  B. 
&  Ad.  30.  But  it  is  only  when  the  nuisance  is  a  necessary  and 
probable  result  of  the  act  done  in  pursuance  of  legislative  authority, 
that  the  grant  operates  as  a  protection  against  indictment  or  suit 
therefor.  This  is  well  illustrated  in  Richardson  v.  Vermont  Cen- 
tral R.  R.  Co.,  25  Vt.  465,  in  which  it  was  held,  that  when  the 
defendant  by  legislative  authority  made  an  excavation  on  its  own 
land  so  .near  the  plaintiff's  land  that  it  subjected   him  to  great 
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• 

inconvenience  in  his  egress  and  ingress,  and  the  plaintiff's  land 
slid  into  the'  excavation,  the  railroad  company  was  not  liable  for 
the  nuisance  occasioned  by  its  obstruction  to  the  plaintiff's  ingress- 
into  and  egress  from  his  land,  but  it  was  liable  for  the  injury 
resulting  from  the  sliding  of  plaintiff's  land  into  this  excavation. 
Bennett,  J.,  said  :  "There  is  no  pretence  that  the  railroad  company 
in  digging  the  excavation  on  their  own  land  were  in  the  wrong;, 
neither  in  so  doing  did  they  remove  any  of  the  plaintiff's  soil 
directly,  but  the  slide  was  a  consequence  of  it,  .  .  .  Tliey  can- 
not justify  the  removal  of  the  plaintiff's  soil  from  any  powers 
attempted  to  be  conferred  upon  them,  either  by  their  charter  or 
the  general  railroad  law."  Though  the  railroad  company  was- 
properly  held  not  liable  for  the  nuisance  produced  by  this  excava- 
tion and  the  injury  to  the  plaintiff's  adjoining  property  thereby 
interfering  with  his  passage  to  and  from  it,  yet  it  would  be  other* 
wise  held  here  because  of  a  provision  in  our  present  Constitution 
prohibiting  private  property  from  being  damaged  for  public  use 
without  just  compensation,  which  provision  is  not  in  the  Vermont 
Constitution. 

Judge  Kedfield  after  reviewing  the  cases  in  which  it  was  held,, 
that  if  a  railroad  company  by  proper  legislative  authority  builds  its- 
road  in  a  street  of  a  town  it  is  liable  to  compensate  the  owners  of 
adjoining  lots  for  damages  to  their  lots,  the  necessary  result  of 
making  their  road  where  these  parties  own  the  fee  in  the  street, 
but  it  is  not  liable  for  such  damages  if  the  fee  of  the  street  is* 
owned  by  the  town,  says :  "  There  is  great  difficulty,  as  it  seems 
to  us,  in  supporting  important  distinctions  upon  the  fact,  that  the 
fee  was  originally  taken  for  the  use  of  the  public  instead  of  a  mere- 
easement  If  the  fee  is  appropriated  or  dedicated  it  is  for  a  par- 
ticular use  only ;  and  it  is  a  conditional  fee — a  fee  on  condition 
that  the  land  continue  to  be  occupied  for  that  purpose.  The- 
pra6tic.il  difference  in  the  cases  is  that  when  the  fee  is  taken  the 
possession  of  the  original  owner  is  excluded ;  and  in  the  case  of 
city  streets,  when  there  is  occasion  to  devote  them  to  many  other 
purposes  besides  those  of  passage,  but  nevertheless  not  inconsis- 
tent, such  as  for  the  laying  of  water  and  gas  pipes  and  the  construc- 
tion of  sewers,  the  exclusion  of  any  private  right  of  occupation  is 
important,  and  will  sometimes  raise  controversies  and  litigation. 
But  to  say  that  when  a  man  has  declared  a  dedication  for  a  partic- 
nlar  use,  under  a  statute  whicli  makes  a  dedication  the  gift  of  a 
fee,  he  thereby  makes  it  liable  to  be  appropriated  to  other  pur- 
poses, when  the  same  could  not  be  done  if  a  perpetual  easement 
had  been  dedicated,  seems  to  be  basing  important  distinctions  upon 
a  difference  which  after  all  is  more  technical  than  real,  and  which 
in  any  view  does  not  affect  the  distinction  made."  See  Cooley's 
Constitutional  Limitations,  5th  edition,  note  3  on  top  page  687,, 
side  page  556. 
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.  The  distinctions  taken  too  between  the  cases  where  the  owners 
of  the  lots  adjoining  the  street  on  which  such  railroad  is  located 
own  the  fee  of  the  street  by  the  trne  construction  of  their  title- 
'  deeds,  and  where  the  original  grantor  owns  the  fee  by  the  trne 
construction  of  the  title-deeds  of  the  present  owners  of  the  adjoin- 
ing lots,  whereby  in  the  one  case  full  compensation  is  allowed  for 
all  damages  done  to  the  owners  of  the  adjoining  lots,  and  in  the  other 
case  no  compensation  is  allowed  such  lot-owners,  seems  to  me  emi- 
nently unjust,  and  I  think  I  can  show,  that  it  is  merely  fanciful 
and  founded  upon  no  solid  legal  principle.  This  distinction  is 
rendered  the  more  outrageous  because  in  almost  every  case  these 
adjacent  lot-owners  would  not  until  the  court  decided  the  point 
know,,  whether  they  owned  the  fee  in  the  street  or  whether  it  was 
owned  by  the  original  grantor;  first  because  practically  till  the 
making  of  snch  railroad  in  the  street  it  was  a  matter  of  no  impor- 
tance to  them  whether  they  owned  the  fee  in  the  street  or  not,  as 
they  had  the  same  use  of  the  street  in  either  case ;  and  secondly 
because  in,  many  cases  it  would  require  the  decision  of  a  court  to 
-determine  where  the  fee  of  the  street  really  was.  There  mnst  be 
some  reason  why  so  many  courts,  whose  judges  were  eminent  jur- 
ists, should  have  drawn  so  many  nice  distinctions,  which  we  think 
lead  to  gross  injustice,  and  which  cannot  really  he  sustained  by 
sound  reasoning.  Wo  think  we  can  perceive  what  lias  led  to  this 
great  conflict  of  authority  and  to  these  over-nice  distinctions. 

Judge  Redfield  in  his  work  on  the  Law  of  Railroads,  4th  edition, 
top  page  312,  vol.  1,  admits,  that  at  first  the  courts  in  this  country 
almost  universally  held  that  the  owner  of  the  fee  in  a  street  and  of 
the  adjoining  lot  was  entitled  to  no  compensation  for  injury  to  his 
lot  by  the  legal  construction  of  a  railroad  in  the  street,  and  that 
they  generally  held  subsequently,  that  when  any  railroad,  whether 
a  horse  railroad  or  a  steam  railroad,  was  laid  down  in  a  street  the 
adjoining  lot-owners  were  entitled  to  compensation  for  injury  to 
their  adjoining  lots.  But  in  endeavoring  to  explain  the  change  in 
the  decisions  it  seems  to  me  that  he  falls  into  error.  In  the  first 
place  the  change  in  the  decisions  was  greater  than  he  points  out. 
For  at  first  they  held  generally,  that  though  the  adjoining  lot- 
owner  held  the  fee  in  the  street  he  was  entitled  to  no  compensation, 
when  a  railroad  was  laid  down  by  proper  authority  in  the  street, 
no  matter  what  was  the  character  of  tlie  railroad.  Subsequently 
they  frequently  held,  that  such  adjoining  lot-owner  whether 
he  owned  the  fee  in  the  street  or  not  was  entitled  to  compensation, 
if  a  railroad  was  legally  laid  down  in  the  street,  whereby  his 
adjoining  lot  was  injured.  Redfield  in  the  paragraph  to  which  I 
have  just  referred  says :  "  At  first  it  was  so  common  to  designate 
steam- railways  as  only  an  improved  highway,  that  the.  court*, 
almost  universally  in  this  country  held  the  owner  of  the  fee  enti- 
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tied  to  no  additional  compensation  by  reason  of  such  railway  either 
across  or  along  their  routes." 

These  original  decisions  I  think  were  right,  for  the  reason  . 
assigned  in  the  case  of  Morris  &  Essex  R.  R.  Co.  v.  The  City 
of  'Newark,  2  Stockton's  Ch.  (N.  J.)  352.  The  court  in 
that  case  uses  this  language :  "  It  follows  that  where  a  public- 
highway  is  used  in  common  with  the  public,  under  the  sanction  of 
legislative  authority,  it  may  enjoy  such   use  without  making  com- 

Gnsation  to  the  owners  in  fee  of  the  adjacent  lands,  and  that  the 
gislatnre  may  authorize  such  use  without  providing  compensa- 
tion to  the  owners  in  fee  of  the  adjacent  lands,  even  under  tlie  ex- 
isting Constitution  of  the  State,  which  provides  that  individuals 
or  private  corporations  shall  not  be  authorized  to  take  private 
property  for  public  use  without  just  compensation  first  made  to 
the  owners.  The  authority  to  use  a  public  highway  for  the  pur- 
pose of  a  railroad,  retaining  the  use  of  such  highway  for  all  ordi- 
nary purposes,  subject  only  to  the  inconvenience  of  the  railroad,  is 
not  such  taking  of  private  property  from  the  owner  of  the  fee  of 
the  adjacent  lands  as  is  contemplated  by  this  provision  of  the 
Constitution.  The  easement  of  the  highway  is  in  the  public, 
although  the  fee  is  technically  in  the  adjacent  owner.  It  is  the 
easement  only  which  is  appropriated,  ana  no  right  or  title  of  the 
owner  is  interfered  with."  The  adjoining  lot-owner,  though  he 
own  the  fee  of  the  street,  not  being  protected  by  the  Constitution 
of  the  State  of  New  Jersey  nor  indeed  by  the  Constitution  of  any 
State  in  this  Union  at  that  time,  he  was  entitled  to  no  damages  or 
compensation  for  injury  to  his  property  by  such  company  author- 
ized to  construct  its  road  in  such  street,  and  he  could  recover  in  no 
court  any  damages  or  compensation,  unless  the  common  law  gives 
him  an  action  in  such  case. 

Now  it  is  well  settled  and  universally  admitted,  that  where  a 
person  or  a  corporation  is  vested  with  authority  by  the  Legislature 
to  do  an  act  in  regard  to  which  they  will  be  perfectly  protected 
from  all  responsibility,  and  will  be  liable  to  no  suit  either  at  law 
or  in  equity,  provided  that  what  they  are  authorized  to  do  is  done 
carefnlly  and  skilfully,  though  without  such  authority  it  would 
have  been  a  nuisance,  but  if  done  carelessly  and  unskilfully  and 
damages  result  from  such  carelessness  and  want  of  skill,  they  will 
he  responsible.  See  Biscoe  v.  Great  Eastern  Ry.  Co.,  L.  R.  16  Eq. 
Cas.  640 ;  Penny  v.  Southeastern  Ry.  Co.,  7  E.  &  B.  660 ;  26  L.  I.  Q. 
B.  225 ;  Hammersmith  &  City  Ry.  Co.  v.  Brand,  L.  R.  4  H.  L.  171; 
City  of  Glasgow  Union  Ry.  Co.  v.  Hunter,  L.  R.  2  S.  &  D.  78; 
Radcliff  v.  Mayor,  4  N.  Y.  195;  Bellingers.  New  York  Central 
R.  R.  Co.,  23  N.  Y.  42 ;  Newark  Plank  Road  Co.  v.  Elmer,  1 
Stockt  760  ;  Rigney  v.  City  of  Chicago,  102  111.  70,  cfe  71.  It  is 
obvious  therefore  that  when  a  railroad  company  is  authorized  by 
the  Legislature  by  an  express  statute  or  when  authorized  by  a  town- 


142      SPENCER  V.  POINT  PLEASANT  AND  OHIO   R.   R.  CO. 

council  by  the  authority  of  a  legislative  statute,  which  is  the  6ame, 
it  cannot  either  at  common  law  or  in  a  court  of  equity  be  6ned  or 
enjoined,  if  it  is  proceeding  to  build  its  road  in  such  street  carefully 
and  skilfully,  ana  in  a  manner  least  injurious  to  others.  And  if 
the  Constitution  gives  the  owner  of  an  adjoining  lot  no  redress,  the 
injury  he  sustains  must  be  regarded  as  damnum  absque  injuria. 

Until  the  year  1870  there  was  no  Constitution  of  a  single  State 
in  this  Union  which  gave  the  owner  of  an  adjoining  lot  redress  for 
such  injury,  no  matter  how  grievous  it  might  be.  Thus  in  many 
cases  private  property  was  greatly  damaged  for  the  public  use,  and 
the  owner  of  such  property  had  no  redress,  though  the  Constitu- 
tion of  each  State  in  the  Union  furnished  him  redress  if  his  private 
property  was  taken  for  pnblic  use.  It  was  I  apprehend  the  gross  injus- 
tice and  wrong  done  an  individual  by  seriously  damaging  his  private 
property  without  compensation,  which  induced  many  of  the  conrts 
after  construing  for  a  time  the  Constitution  in  the  manner  in  which 
the  New  Jersey  court  did  in  the  case  above  cited,  to  abandon 
this  just  legal  construction  and  to  hold,  that  if  the  adjoining  lot- 
owner  owned  the  fee  in  the  street,  he  might  recover  01  a  railroad 
company,  which  built  its  railroad  in  the  street  by  authority  of  the 
Legislature,  or  enjoin  it  from  building  such  road.  Thi6  they  could 
only  legally  do  by  showing  that  the  reasoning  of  this  New  Jersey 
court  was  unsound,  and  that  sucli  railroad  company  took  the  private 
proper ry  of  these  lot-owners,  and  not  simply  the  easement  of  the 
town  in  the  street.  But  this  they  did  not  do.  In  some  cases  they 
assumed,  that  this  fee  of  the  lot-owner  in  the  street  was  taken, 
though  it  was  obvious  that  his  title  or  use  of  this  fee  was  in  no 
maimer  disturbed,  much  less  taken.  But  in  many  cases  nothing  was 
eaid  about  the  taking  of  his  fee  in  the  street,  though  this  was  the  only 
ground  on  which  such  action  or  injunction  could  be  legally  based ; 
but  these  courts  contented  themselves  with  showing  that  the  street 
was  being  used  or  was  about  to  be  used  in  a  different  manner  from 
what  was  or  could  have  been  contemplated  by  the  parties,  when 
the  street  was  originally  opened  or  dedicated  as  a  street,  or,  as  they 
called  it,  this  fee  of  the  adjoining  land-owner  was  subjected  to 
additional  servitude,  and  hence  they  argued  he  was  entitlea  to  dam- 
ages or  to  enjoin  the  railroad  company  from  subjecting  this  fee  to 
this  additional  servitude. 

It  is  difficult  to  comprehend  what  possible  damage  was  sustained 
bv  the  owner  of  the  fee  as  6nch  of  the  land  on  which  the  street 
was  located.  Suppose  such  owner  of  this  fee  had  owned  no  adjoin- 
ing lot,  but  simply  the  fee  of  the  land  in  the  street  subject  to  the 
casement  of  the  public  to  use  it  perpetually  as  a  street,  as  well 
might  be  the  case,  can  any  one  conceive  of  his  claiming  damages 
on  account  of  this  supposed  additional  servitude  or  of  his  enjoining 
the  building  of  the  road  because  of  this  supposed  additional  servi- 
tude ?     He  has  suffered  no  damage  either  real  or  imaginary.     lie 
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could  have  no  use  of  the  surface  of  the  ground  covered  by  the 
railroad  track  so  long  as  the  street  was  kept  open  as  a  street,  and 
whenever  it  was  closed  as  a  street  the  portion  of  it  owned  by  him, 
we  have  seen,  would  revert  to  him.  The  building  of  the  rail- 
road on  it  would  in  no  manner  prevent  this  reversion,  for  the  rail- 
road did  not  pretend  to  own  the  fee  of  the  land,  but  only  a  user  of 
it  for  purposes  of  passage  to  and  fro,  which  it  got  from  the  town- 
council,  and  the  moment  their  right  to  so  use  it  ceased  that  of  the 
railroad  must  necessarily  cease.  So  that  this  owner  of  the  fee  in  the 
street  cannot  in  any  possible  contingency  be  subject  to  any  loss  or 
inconvenience,  and  I  liave  no  idea  that  any  court  would  permit  him 
as  the  owner  of  such  fee  either  to  sue  or  enjoin  the  railroad.  It 
was  only  when  he  owned  this  fee  as  well  as  the  adjoining  lot  that  they 
countenanced  such  suit  or  injunction,  and  it  was  allowed  simply  to 
give  him  compensation  for  the  injury  to  his  adjoining  lot.  I3ut 
we  have  seen  he  was  entitled  to  no  compensation  therefor  because 
it  was  damnum  absque  injuria. 

But  many  courts  liaving  by  this  device  done  what  they  thought 
was  common  justice  to  the  adjoining  lot-owner,  when  he  happened 
to  own  the  fee  in  the  land  covered  by  the  street,  seemed  to  be  at 
their  wits'  end,  and  could  see  no  way  of  awarding  damages  or  giv- 
ing compensation  to  the  owner  of  adjoining  lots,  who  did  not  hap- 
pen to  own  the  fee  in  the  land  covered  by  the  street.  Yet  it  was 
obvious,  that  justice  required  that  he  should  recover  damages  or  be 
allowed  an  injunction  when  his  adjoining  lot  was  injured,  if  his 
neighbor  who  happened  to  own  the  fee  in  the  land  covered  by  the 
street  was  to  be  allowed  to  recover  damages  or  obtain  an  injunction 
against  the  railroad  company.  But  after  a  while  some  of  the  courts 
found  an  ingenious  device,  by  which  they  would  be  able  to  correct 
this  gross  injustice,  and  put  the  adjoining  lot-owner  who  happened 
not  to  own  the  fee  in  the  street  on  the  same  footing,  as  these  other 
courts  had  put  the  adjoining  lot-owner  \^ho  owned  the  fee  in  the 
street  This  notable  device  was,  that  they  held  that  "  the  adjoining 
lot-owner  had  a  peculiar  interest  in  the  street,  which  neither  the 
local  nor  the  general  public  can  pretend  to  claim  ;  a  private  right 
in  the  nature  of  an  incorporeal  hereditament  legally  attached  to 
their  contiguous  ground?  and  the  erections  thereon;  an  incidental 
title  to  certain  facilities  and  franchises  assured  to  them  by  contracts 
and  by  law,  and  without  which  their  property  would  be  of  com- 
paratively little  value  ;  an  easement  appendant  to  the  lot  is  as  much 
property  as  the  lot  itself."  Assuming  this  as  a  basis  they  reasoned 
thus :  If  the  railway  track  is  an  obstruction  to  the  con  /enient  access 
to  the  houses  and  other  improvements  of  the  lot-owners,  then  this 
peculiar  interest  of  this  lot-owner  in  the  street,  which  neither  the 
local  nor  general  public  can  pretend  to  have,  is  taken  by  the  railroad 
company,  and  therefore  the  lot-owner  is  entitled  to  compensation, 
as  private  property  has  been  taken  for  public  use.     To  my  mind 
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all  this  reasoning  is  more  untenable  even  than  that,  which  some  of 
the  courts  had  held  sufficiently  good  to  justify  the  giving  of  com- 
pensation to  lot-owners,  who  happened  to  hold  the  fee  in  the  land 
m  the  street. 

In  the  first  place  it  is  very  difficult  to  tell  what  is  meant  by  "  this 
peculiar  interest  of  the  lot-owner,  who  owns  no  fee  in  the  land  in 
the  6treet,  which  neither  the  local  nor  the  general  public  can  pre- 
tend to  claim."  It  certainly  does  not  refer  to  the  fact,  that  this 
lot-owner  uses  this  part  of  the  street  oftener  and  to  a  greater  extent 
than  the  general  public.  For  any  member  of  the  general  public 
has  a  right  to  use  this  portion  of  the  street  just  as  often  and  as 
much  as  he  pleases  ;  just  as  often  and  as  much  as  this  owner  of  the 
adjoining  lot.  The  only  peculiar  interest  of  such  lot-owner  in  such 
street  that  the  most  ingenious  have  been  able  to  suggest,  so  far  as 
I  know,  is  that  they  have  a  right  to  have  this  street  kept  perpetually 
open,  while  one  of  the  general  public  could  not  prevent  the  town- 
council  from  closing  it  if  they  pleased.  Let  this  be  admitted,  how 
does  the  location  of  a  railroad  in  the  middle  of  this  street  take  away 
or  affect  the  right  to  have  this  street  kept  perpetually  open  ?  How 
does  the  appropriation  of  a  certain  portion  of  the  street  to  be  used 
by  a  railroad  as  a  general  passage  for  the  general  public  over  a  cer~ 
tain  part  of  this  street  prevent  the  street -from  being  kept  open 
as  a  street?  If  then  this  right  to  have  the  street  kept  open  perpetu- 
ally is  an  exclusive  right,  and  can  be  regarded  as  an  incorporeal 
hereditament,  as  private  property  within  the  meaning  of  the  Con- 
stitution, I  cannot  see  how  the  railroad  company  has  taken  this  pri- 
vate property.  It  has  not  acquired  and  the  original  owner  ha6  not 
lost  it.  It  may  be  that  another  and  a  very  different  thing,  his 
habitual  use  of  this  6treet,  which  certainly  is  not  private  property, 
may  be  in juriously  affected,  but  such  injury  by  a  railroad  properly 
constructed  by  leave  of  the  Legislature  in  this  State  is  as  we  nave 
seen  damnum  absque  injuria.  I  am  pleased  to  say  that  many 
courts  have  refused  to  adopt  either  of  these  devices,  and  I  am  still 
more  happy  to  say,  that  in  our  State  by  our  last  Constitution  the 
courts  of  this  State  are  enabled  to  avoid,  the  injustice  and  wrongs 
which  these  devices  were  invented  to  escape  without  being  driven  to 
such  devices.  Our  Constitution  has  made  the  most  ample  provision 
to  meet  these  cases,  and  enable  our  courts  to  do  full  justice  not 
only  in  all  such  cases,  but  also  in  many  other  cases  where  the  com- 
mon law  entirely  fails  to  provide  any  remedy. 

The  evil  to  be  remedied  was,  that  the  State  as  a  sovereign  had 
au  unlimited  right  to  appropriate  and  control  individual  property 
of  any  description  for  tne  public  benefit  as  public  safety,  necessity, 
convenience  or  welfare  might  demand.  This  right  was  inherent 
in  all  governments,  and  it  therefore  required  no  constitutional 
provision  to  give  it  force.  See  Brown  v.  Beatty,  84  Miss.  227; 
Taylor  v.  Porter,  4  Hill,  143.     As  Hogeboom,  J.,  said  in  People  v. 
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Major,  etc,  of  New  York,  32  Barb.  112 :  "Title  to  property  is 
always  held  upon  the  implied  condition  that  it  must  be  surrendered 
to  the  government,  either  in  whole  or  in  part,  when  the  public 
necessities  evidenced  according  to  the  established  forms  of  law  de- 
mand.'9 The  Constitution  of  this  State  and  of  every  State  in  the 
Union  as  well  as  the  Constitution  of  the  United  States  provides, 
that  private  property  shall  not  be  taken  for  public  use  witiiout  just 
compensation.  In  the  exercise  of  this  right  of  eminent  domain  it 
was  well  settled,  that  it  need  not  be  exercised  directly  by  the  State, 
bat  by  legislative  authority.  It  might  be  exercised  not  only  by 
political  divisions  of  the  State,  but  also  by  individuals  and  by  cor- 
porate bodies  authorized  by  the  Legislature  to  take  private  property 
for  the  construction  of  works  of  public  utility,  and  when  duly 
authorized  by  the  Legislature  so  to  do  their  private  pecuniary  in- 
terest would  not  preclude  their  being  regarded  as  public  agencies 
in  respect  to  the  public  good,  which  was  sought  to  be  accomplished. 
See  Beekman  v.  Saratoga  &  Schenectady  R.  R.  Co.,  3  Paige,  74; 
Petition  of  Mount  Washington  Road  Co.,  35  N.  H.  141 ;  ifaleigh, 
etc,  R.  R.  Co.  v.  Davis,  2  Dev.  &  Bat.  451 ;  Bradley  v.  N.  Y.  & 
N.  H.  R.  R.  Co.,  21  Conn.  294. 

If  any  corporation  by  legislative  authority  took  private  property 
for  public  use  the  Constitution  of  every  State  provided,  that  just 
compensation  should  be  made  therefor.  But  it  often  happened, 
that  corporations  and  individuals  in  thus  taking  the  private  property 
of  one  person  or  corporation  for  public  uses  damaged  the  private 
property  of  other  persons,  whose  private  property  they  aid  not 
take,  ^hey  often  aid  that,  which  but  for  the  legislative  authority 
conferred  on  them,  would  have  been  a  public  or  private  nuisance. 
And  it  was  well  settled,  as  we  have  seen,  that  if  they  kept  within 
the  scope  of  the  power  granted  to  them,  they  were  completely  pro- 
tected from  either  indictment  or  suit  by  private  persons  either  in 
law  or  equity,  provided  they  exercised  their  power  in  good  faith 
and  with  care  and  skill,  and  that  they  damaged  individuals  whose 
property  was  not  taken  no  more  than  was  the  necessary  and  proba- 
ble result  of  so  doing  the  act  in  pursuance  of  legislative  authority. 
Bnt  when  the  work  was  done  with  care  and  skill  great  injury  was 
often  sustained  on  account  of  damages  done  persons,  whose  property 
was  not  taken.  This  injury  was  regarded  by  the  law,  as  we  have 
seen,  as  dcvrwnwm  absque  injuria,  and  such  persons  whose  property 
was  not  taken  but  only  damaged  for  the  public  use,  were  entitled 
to  no  compensation.  This  was  justly  regarded  as  a  great  evil,  and 
to  mitigate  it  the  courts  frequently  resorted  to  what  I  conceive 
were  forced  constructions  and  unwarranted  devices,  whereby  per- 
sons whose  property  was  so  damaged  for  public  use  were  permitted 
to  recover  compensation,  their  property  being  by  such  forced  con- 
structions and  devices  regarded  as  taken,  when  in  fact  it  was  not 
bat  only  damaged.  Still  there  were  many  cases  where  private 
*>  A.  &  E.  R.  Cas.— 10 
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property  was  damaged  for  public  use,  where  the  courts  bj  no  device 
or  construction  could  hold  that  the  private  property  had  beeo 
taken  for  public  use,  and  the  courts  were  in  such  cases  reluctantly 
compelled  to  decide,  that  the  owners  were  en  tit  lea  -o  no  compen- 
sation, however  much  their  property  was  damaged  for  publicise. 

Our  Constitution  of  1872  wisely  furnished  a  remedy  for  this 
great  evil  by  providing,  that  private  property  shall  not  be  damaged 
for  public  use  without  just  compensation.  The  language  of  the 
provision  is :  "  Private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation  ;  nor  shall  the  same  be  taken 
by  any  company  incorporated  for  the  purpose  of  internal  improve- 
ment, until  just  compensation  shall  have  been  paid  or  secured  to 
be  paid  to  the  owner;  and  when  private  property  shall  be  taken 
or  damaged  for  public  use  or  for  the  use  of  such  corporations,  the 
compensation  to  the  owner  shall  be  ascertained  in  such  manner  as 
shall  be  prescribed  by  general  law :  provided,  that  when  required 
by  either  of  the  parties  such  compensation  shall  be  ascertained  by 
an  impartial  jury  of  twelve  freeholders."  See  article  3  of  sec.  9  of 
Constitution,  Acts  of  1872-73,  pp.  6,  7. 

The  first  question  in  this  case  is,  whether  the  plaintiff  is  entitled 
to  just  compensation  under  this  provision  of  our  Constitution  for 
the  damages  alleged  to  have  been  sustained  by  her  bv  the  building 
or  the  proprosed  building  by  the  Point  Pleasant  &  Ohio  K.  R. 
Co.  of  its  approaches  to  the  railroad  bridge- across  the  Ohio  river, 
the  said  approaches  or  trestling  being  in  the  centre  of  Seventh 
street  in  the  town  of  Point  Pleasant,  and  about  thirty  feet  high, 
and  the  lot  of  the  plaintiff  being  on  the  corner  of  Main  and  Seventh 
streets,  and  having  on  it  a  dwelling-house  opening  on  Main  street 
as  its  front.  On  this  bridge  and  trestling  a  railroad  track  is  to  be 
built.  Permission  was  given  said  railroad  company  by  the  town- 
council  of  the  town  of  Point  Pleasant,  on  September  29,  1881,  by 
an  ordinance  of  said  town  to  so  occupy  said  street.  This  ordinance 
granted  to  this  railroad  company  a  right  of  way  for  the  erection, 
construction  and  perpetual  maintenance  of  a  railroad  bridge  across 
the  Ohio  river  upon  and  alone  Seventh  street.  The  record  and 
evidence  show  conclusively  that  in  building  this  trestling  and 
approaches  as  well  as  this  bridge,  the  power  conferred  on  this 
railroad  company  is  being  executed  in  good  faith  with  care  and 
skill,  and  that  in  building  the  same  it  is  exercising  the  highest 
degree  of  care  to  prevent,  as  far  as  possible,  injurious  results  and 
damage  to  the  lot-owners  on  6aid  Seventh  street,  and  that  this 
trestling  could  be  neither  located  nor  built  in  any  manner  whereby 
less  damage  would  be  done  to  the  lot-owners  on  Seventh  street, 
and  that  the  making  of  this  trestling  in  Seventh  street  at  the 
height  which  it  has  been  made,  is  absolutely  necessary  in  order  to 
reach  the  bridge,  which  is  necessarily  a  high  one,  as  otherwise  it 
would  interfere  with  the  navigation  of  the  Ohio  river, 
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The  evidence  in  reference  to  the  amount  of  damages  which  the 
plaintiff  will  snstain  by  the  building  of  this  trestle  is  very  conflict- 
ing.   The  inference  to  be  drawn  from  the  testimony  of  the  plain- 
tiffs witnesses  is,  that  it  will  be  very  considerable,  one  of  them 
estimating  it  at  fifteen  hundred  dollars.     The  evidence  on  behalf 
of  the  defendants  leads  necessarily  to  the  conclusion,  that  the  dam- 
ages sustained  by  the  plaintiff  from  the  building  of  the  trestle  in 
Seventh  street  would  be  very  light,  as  it  would  not  obstruct  the 
free  use  of  Seventh  street  for  all  purposes,  for  which  it  is  now  or 
ever  has  been  or  is  ever  likely  to  be  used ;   that  a  wagon  can 
readily  be  driven  through  it  in  the  rear  of  the  plaintiff's  lot,  and 
that  by  reason  of  open  spaces  in  this  trestle  thirty  feet  wide,  at 
intervals  of  every  thirty  feet,  wagons  passing  in  opposite  directions 
-could  without  any  possible  interference  or  danger  pass  each  other, 
the  one  going  in  the  one  direction  passing  through  one  of  these 
open  spaces  and  taking  the  opposite  side  of  Seventh  street,  the 
narrowest  portion  of  Seventh  street  between  the  trestle  and  the 
sidewalk  exceeding  fourteen  feet,  a  space  most  ample  for  the  pas- 
sage of  any  vehicle,  and  there  could  never  be  a  necessity  for  two 
▼•nicies  to  pass  in  this  width  of  the  street  as  without  difficulty  the 
vehicle  coming  in  one  direction  could   occupy  the   street  unob- 
structed on  the  north  side  of  the  trestle,  and  tne  vehicle  coming  in 
the  opposite  direction  the  portion  of  the  street  unobstructed  on  the 
south  side  of  the  trestle.     Yet  this  trestle  is  spoken  of   by  the 
plaintiff's  witnesses  as  a  most  serious  obstruction  to  the  ingress 
and  egress  to  and  from  the  rear  of  plaintiff's  lot,  and  some  of  the 
witnesses  say,  that  it  is  so  serious  as  to  necessitate  the  opening  of 
a  road  from  Main  street  through  the  front  lot  of  the  plaintiff  in 
order  to  get  access  to  the  rear  of  her  lot,  though  the  maps  filed  in 
the  cause  and  the  actual  facts  proven  with  reference  to  the  loca- 
tion and  mode  of  constructing  this  trestle,  and  the  measured  width 
of  that  portion  of  Seventh  street  left  unobstructed  on  each  side  of 
this  trestle  demonstrate  beyond  doubt,  it  seems  to  me,  that  this 
trestle  will  be  a  very  slight  if  it  be  even  an  appreciable  obstruction 
to  the  free  ingress  and  egress  to  and  from  the  rear  of  the  plaintiff's 
lot.    The  simple  erection  of  this  trestle  then  would  be   a  very 
alight  if  an  appreciable  injury  to  the  plaintiff's  lot,  and  the  only 
real  injury  of  any  extent,  which  will  result  to  the  plaintiff's  lot  by 
the  construction  and  running  of  this  railroad  will  be  the  incon- 
venience to  her  resulting  from  the  running  of  trains  near  her 
residence.     Even  this  will  be  less  than  the  inconvenience  which 
would  ordinarily  result  from  this  source,  as  the  cars  when  near  her 
house  will  be  on  a  trestle  thirty  feet  high,  and  no  possible  danger 
of  injuring  any  one  by  running  over  him  or  killing  him  can  exist. 
Doubtless  the  noise  and  smoke  and  danger'  of  fire  from  sparks 
would  be  some  annoyance  to  the  residents  of  the  house  of  the 
•plaintiff,  provided  it  is  situated  on  or  near  the  corner  of  Seventh 
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and  Mam  streets.  But  the  record  does  not  show  where  her  house 
is  located  on  her  lot,  and  this  noise  and  smoke  and  appreciable 
danger  of  lire  may  or  may  not  be  an  annoyance  to  the  residents  in 
her  house  or  to  her  as  the  owner  thereof. 

It  is  obvious,  therefore,  that  the  damage,  if  any,  which  the  plain- 
tiff will  suffer  by  reason  of  the  construction  of  this  railroad  in  the 
manner  it  is  proposed  will  be  about  as  little  as  would  be  inflicted 
on  any  lot-owner  on  a  street  in  any  town  through  which  a  railroad 
runs.  Now  it  is  certainly  true,  that  the  question,  whether  the 
plaintiff  has  in  such  a  case  as  this  a  right  to  have  redress  of  some 
sort  for  the  damages  she  may  sustain,  if  any,  can  in  no  manner  he 
affected  by  the  amount  of  such  damages,  yet  as  we  shall  presently 
see  the  mode  and  manner  of  her  redress  is  to  a  large  extent  con- 
trolled by  the  amount  and  character  of  the  damages  which  are  sus- 
tained. I  have  therefore  deemed  it  necessary  to  state  my  views  of 
the  amount  and  character  of  her  damages  in  this  case,  as  shown  by 
the  evidence  in  this  record. 

In  Stone  v.  Fairbury,  Pontiac  &  Northwestern  R.  R.  Co.,  68 
111.  394  (18  Am.),  it  was  decided,  that  when  smoke  and  cinders 
are  thrown  from  the  engines  of  a  railroad  company  upon  the  plain- 
tiff's property  and  dwelling  on  a  lot  adjoining  a  street  through 
which  a  railroad  runs,  ttie  company  is  liable  in  an  action  on 
the  case  for  the  damages  thereby  occasioned  by  reason  of  the  provi- 
sion in  the  Constitution  of  Illinois  of  1870,  which  likewise  pro- 
vided, that  private  property  should  not  be  taken  or  damaged  for 
public  use  without  just  compensation.  Under  the  reasoning  of  this 
decision  it  might  be  questionable,  whether  the  mere  noise  pro- 
duced by  the  running  of  the  cars  would  be  snch  an  injury  as  the 
plaintiff  could  legally  complain  of,  as  the  court  seems  to  think  that 
the  injury  must  be  a  physical  injury  to  the  lot.  I  am  not,  how- 
ever, prepared  to  say,  that  in  an  action  on  the  case  under  the  pro- 
visions ot  our  Constitution  the  damages  must  be  immediate  or  phy- 
sical in  order  to  justify  a  recovery  in  an  action  on  the  case.  On 
the  contrary  this  seems  to  be  too  narrow  a  construction  of  the 
meaning  of  the  word  damages  in  this  provision  of  our  Constitution. 
This  limitation  of  its  meaning:  was  disapproved  afterwards  in  Rig- 
ney  v.  City  of  Chicago,  102  111.  64,  where  it  was  held,  that  a  right 
of  recovery  in  an  action  on  the  case  under  this  provision  of  the 
Constitution  existed  in  every  case  "  where  there  was  a  direct  phy- 
sical obstruction  or  injury  to  the  right  of  user  or  enjoyment  of  pri- 
vate property,  by  which  the  owner  sustains  some  special  pecuniary 
damage  in  excess  of  that  sustained  by  the  public  generally,  which 
by  the  common  law  in  the  absence  of  any  constitutional  or  statu- 
tory provision  gives  a  right  of  action." 

I  do  not  deem  it  proper  in  this  case  to  say  what  is  the  true 
meaning  of  this  word  damages  contained  in  this  provision  of  our 
Constitution,  or  to  undertake  to  state  in  what  cases  damages  may 
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be  recovered  generally  by  virtue  of  this  provision.  But  will  con- 
tent myself  with  saying,  that  if  a  railroad  is  by  the  consent  of  a 
town-council  built  through  a  street  of  a  town,  it  will  be  liable  for 
damages  done  to  adjoining  lots  in  all  cases,  in  which  it  will  be  lia- 
ble, had  it  not  as  the  law  stood  before  the  adoption  of  this  provi- 
sion of  our  Constitution  been  protected  from  responsibility  by  vir- 
tue of  the  legislative  authority  to  build  such  railroad  in  the  street. 

In  Johnson  v.  City  of  Parkersburg,  this  Court  decided,  that 
an  action  on  the  case  lay  against  a  city,  which  by  changing  its  grade 
by  raising  or  depressing  its  streets  permanently  damaged  private 
property,  though  prior  to  the  adoption  of  this  provision  of  our 
Constitution  no  such  action  could  be  sustained,  for  such  injury  was 
damnum,  absqvd  injuria.  This  decision  accords  with  the  spirit  of 
the  decision  in  Illinois  rendered  in  1882,  in  the  case  of  Rigney  v. 
City  of  Chicago,  102  111.  64.  But  it  does  not  accord  with  the 
opinions  of  the  court  in  Stetson  v.  Chicago  &  Evanstown  R.  R. 
Co.,  75  III.  74,  and  Chicago,  Milwaukee  &  St.  Paul  R.  R.  Co.  v. 
Hall,  90  III.  42.  If  therefore  the  plaintiff  in  this  case  has  sustained 
or  will  sustain  damages  in  consequence  of  a  direct  physical  obstruc- 
tion to  the  right  of  user  or  enjoyment  of  her  property  on  Seventh 
street,  caused  by  the  railroad  company,  which  damages  are  peculiar 
to  her  as  the  owner  of  this  property,  and  in  excess  of  the  damages 
or  inconvenience  sustained  by  the  public  generally,  and  which  by 
the  common  law  in  the  absence  of  any  legislative  authority  to 
build  such  road  in  said  street  could  have  been  recovered  of  the  rail- 
road company,  she  may  sustain  an  action  op  the  case  for  such  dam- 
ages. 

The  next  inquiry  is,  admitting  that  she  has  sustained  damage  for 
which  under  our  Constitution  she  has  a  right  to  sustain  an  action, 
should  she  on  the  facts  appearing  in  this  case  be  left  to  her  com- 
mon law  remedy  or  has  she  a  right  to  come  into  a  court  of  equity 
and  ask,  that  the  railroad  company  be  either  perpetually  enjoined 
from  building  its  road  in  Seventh  street  or  enjoined  until  her  dam- 
ages have  been  ascertained  and  paid  to  her?  It  is  certainly  true,  as 
I  have  hereinbefore  stated,  that  it  is  settled  law  in  this  State,  sus- 
tained by  several  decisions,  that  if  a  railroad  company  enter  upon 
and  take  the  property  of  any  person,  and  begin  building  upon  it 
a  railroad,  before  it  has  paid  a  just  compensation  to  the  owner,  as 
agreed  upon  with  him,  or  before  such  just  compensation  has  been 
ascertained  and  reported  to  the  court  by  a  commissioner  in  a  pro- 
ceeding to  condemn  the  land,  and  before  the  payment  of  such  just 
compensation  as  so  reported,  the  owner  may  enjoin  the  railroad 
company  from  further  proceeding  to  build  its  railroad  on  such  land 
till  such  damages  are  paid,  if  so  ascertained,  or  till  they  are  so  as- 
certained and  paid.  And  the  counsel  for  the  plaintiff  insist,  that 
the  plaintiff  in  this  case  owns  the  land  to  the  centre  of  Seventh 
street  according  to  its  boundaries  as  set  out  in  her  title-papers ;  and 
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this  being  the  case,  the  railroad  company  has  entered  upon  and 
taken  her  land  lying  in  this  street  and  has  commenced  building  its 
railroad  thereon,  and  therefore  according  to  the  decisions  of  this 
Court  she  is  entitled  to  enjoin  the  company  from  further  proceed- 
ing to  build  its  road  on  her  land,  till  the  damages  done  to  her  as 
well  as  to  her  adjoining  lot  are  first  ascertained  and  paid  to  her. 
But  we  have  seen,  that  according  to  our  views,  the  railroad  com- 
pany has  never  taken  any  part  of  her  land  ;  that  by  the  ordinance 
of  the  town-council  of  Point  Pleasant  the  company  obtained  a  right 
of  way  through  Seventh  street,  which  ordinance  was  passed  pur- 
suant to  ch.  16,  sec.  10  of  Acts  of  1881 ;  that  by  this  ordinance  and 
the  taking  possession  of  the  middle  of  said  street  to  build  its  road 
the  company  acquired  from  the  town  of  Point  Pleasant  a  portion 
of  their  easement  to  use  and  control  Seventh  street,  but  thev  ao- 
quired  and  took  nothing  whatever  from  the  plaintiff.  Admitting 
that  she  owns  the  fee  to  the  middle  of  Seventh  street  opposite  her 
lot,  as  she  contends  is  the  fact,  she  still  owns  the  same,  and  neither 
her  title  nor  possession  is  in  any  manner  disturbed  by  the  railroad 
company.  It  has  always  been  subject  to  the  easement  of  the  pub- 
lic to  pass  and  repass  over  it  and  to  use  it  as  a  street,  and  subject  to 
this  easement  she  has  as  much  the  enjovment  and  possession  of  the 
whole  of  Seventh  street  as  she  ever  had.  What  the  railroad  com- 
pany has  taken  it  has  taken  from  the  town-council  of  Point  Plea- 
sant,  a  mere  easement,  and  it  has  taken  nothing  from  the  plaintiff, 
and  therefore  under  the  West  Virgina  authorities  referred  to,  she 
is  entitled  to  no  injunction.  That  it  is  true  that  the  railroad  com- 
pany has  not  taken  anything  from  the  plaintiff  will  be  rendered  still 
more  apparent  by  an  examination  of  our  statute  law. 

The  statute  law  in  force  when  the  railroad  company  commenced 
its  work  in  Seventh  street  of  Point  Pleasant  is  that  which  was 
enacted  in  1881.  Section  10  of  chapter  15  provides:  "No  com- 
pany shall  occupy  with  its  works  the  streets  of  the  inhabited  part 
of  any  city,  town  or  village  until  the  corporate  authority  thereof 
shall  have  assented  to  such  occupation,  unless  such  assent  be  dis- 
pensed with  by  special-  provision  of  law."  And  the  language  of 
section  50  of  chapter  17  of  Acts  of  1881  is  as  follows:  "Every 
corporation  formed  under  this  chapter  shall  in  addition  to  the 
powers  hereinbefore  conferred  have  power"  (then  follow  a  num- 
ber of  powers  not  necessary  to  notice,  and  at  the  sixth  of  these 
powers  the  act  proceeds)  "  to  construct  its  railroad  across,  along  or 
upon  any  stream  of  water,  6treet,  highway,  road,  turnpike  or  canal 
which  the  route  of  such  road  shall  intersect  or  toucli :  .  .  .  pro- 
vided, that  in  case  of  the  construction  of  said  railroad  along  high- 
ways, roads,  turnpikes  or  canals,  such  railroad  shall  either  first  ob- 
tain the  consent  of  the  lawful  authorities  having  control  or  juris- 
diction of  the  same  or  condemn  the  same  under  the  provisions  of 
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flection  48  of  this  chapter."  This  condemnation  gives  the  fee  in 
the  land  to  the  railroad  company. 

Now  it  is  obvious  from  these  statutes,  that  a  railroad  company 
cannot  condemn  a  street  of  a  town  nor  can  it  even  occupy  it  with- 
out the  corporate  authority  of  such  town  first  consents  to  such 
occupation.  It  is  plain,  therefore,  that  in  this  State  no  railroad 
company  can  ever  acquire  in  the  street  of  a  town  the  fee  thereof, 
though  elsewhere  it  may  acquire  the  fee.  When  it  occupies  with 
the  consent  of  the  authorities  of  the  town  the  street  of  a  town  it 
acquires  only  a  right  of  way  through  such  street.  This  right  of 
way  is  acquired  without  the  consent  of  the  lot-owners  on  such 
street,  though  they  may  own  the  fee  of  the  land  in  such  street, 
and  had  the  Constitution  or  law  contemplated  that  they  were  to 
be  compensated  before  such  street  could  be  occupied  by  such  rail- 
road, is  it  not  apparent  that  the  law  would  have  provided  for  the 
condemnation  of  their  fee  in  the  street,  as  it  did  in  other  cases! 
The  mere  fact  that  the  street  is  occupied  by  the  railroad  company 
without  their  consent  and  without  any  condemnation  shows  that 
oar  view  is  correct,  that  corporations  acquire  from  the  town  au- 
thorities a  mere  right  of  way,  which  right  must  necessarily  ter- 
minate when  the  franchise  01  the  town  to  use  it  as  a  street  ceases 
by  its  being  closed.  They  acquire  nothing  whatever  from  the 
owners  of  adjoining  lots,  but  leave  them  with  reference  to  their 
title  and  possession  just  as  they  found  them.  It  is  true  their  oc- 
cupation of  the  street  may  damage  the  owners  of  adjoining  lots, 
but  it  will  damage  them  just  as  much  if  they  did  not  own  the  fee 
of  the  street  as  it  they  did  own  it.  So  as  the  simple  owners  of  the 
fee  of  the  street  their  property  in  the  fee  of  the  street  is  not  only 
not  taken,  but  not  even  damaged. 

The  plaintiff  therefore  in  this  case  has  no  right  to  obtain  an  in- 
junction against  the  railroad  company  by  reason  of  her  owning  the 
fee  in  the  street.  If  she  has  such  right  at  all  it  is  only  by  rea- 
son of  her  being  the  owner  of  a  lot  bordering  on  the  street,  and 
she  has  thereby  sustained  or  will  sustain  peculiar  damage  as  such 
lot-owner  by  reason  of  the  threatened  occupation  of  the  street  by 
the  railroad.  Does  this  give  her  a  right  to  such  injunction?  The 
answer  to  this  question  must  depend  upon  the  construction  of  sec- 
tion 9,  article  3  of  our  Constitution,  Acts  of  1872-73,  p.  6.  In 
constitutional  doc.  No.  24,  page  4,  printed  at  the  end  of  Journal 
of  Constitutional  Convention  of  1872  will  be  found  this  provision 
of  our  Constitution,  as  reported  by  the  committee  on  the  Bill  of 
Bights  with  the  amendments  made  thereto  in  the  committee  of  the 
whole.  The  amendments  made  by  the  committee  of  the  whole 
of  the  convention  are  in  italics  inclosed  by  inverted  commas,  and 
those  stricken  out  are  in  brackets,  and  the  entire  section  with  the 
amendments  made  by  the  committee  of  the  whole  and  reported  to 
the  convention  is  thus  shown.     It  is  as  follows:    Private  proper- 
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iy  shall  not  be  taken  or  damaged  without  jnst  compensation,  nor 
shall  the  same  be  taken  (or  damaged)  by  any  company  incorporated 
for  the  purposes  of  internal  improvement  until  just  compensation 
shall  (be)  "nave  been"  paid  "  or  secured  to  be  paid"  to  the  owner; 
and  when  private  property  (is  to)  "shalT*  be  taken  or  damaged  for 
public  use  or  for  the  use  of  such  corporation  the  compensation  "to 
the  owner  shall  be  ascertained  (by  an  impartial  jury  of  twelve  free- 
holders) in  such  manner  as  may  be  prescribed  by  "general"  law; 
*  Provided,  that  when  it  is  required  by  either  of  the  parties  such 
eompensation  shaU  be  ascertained  by  an  impartial  jury  of  twelve 
freeholders" 

A  comparison  of  this  with  section  9  of  article  3  of  our  present 
Constitution,  Acts  of  1872-73,  page  6,  will  show  what  changes 
were  made  by  the  convention  in  the  report  of  the  committee  of  the 
whole,  but  I  desire  to  call  special  attention  to  one  amendment  to 
the  report  of  the  committee  of  the  whole,  which  was  made  by  the 
convention,  and  inserted  in  the  clause  as  it  now  appears  in  onr 
Constitution.  On  March  13,  1872,  the  vote  was  taken  on  the  mo- 
tion to  strike  out  the  word  damaged  where  it  appeared  the  second 
time  in  the  report  of  the  committee  of  the  whole.  Their  report 
reads:  "Private  property  shall  not  be  taken  or  damaged  without 
just  compensation  nor  shall  the  same  be  taken  or  damaged  by  any 
company,  etc.,  until  just  compensation  shall  be  paid,  etc."  It  was 
proposed  to  amend  it  so  that  it  should  .read :  "  Private  property 
shall  not  be  taken  or  damaged  without  jnst  compensation,  nor 
shall  the  same  be  taken  by  any  company,  etc.,  until  just  compensa- 
tion shall  be  paid."  This  amendment  was  passed,  and  the  clause 
made  to  read  as  last  given,  leaving  out  the  word  damaged  where  it 
appeared  the  second  time.  This  amendment  was  carried  by  a  vote 
of  48  ayes  against  15  nays.  It  will  be  perceived  at  a  glance  that 
this  change  made  by  the  convention  in  ttiis  clause  of  the  Constitu- 
tion was  a  most  important  one,  and  that  it  was  made  after  the 
most  careful  consideration.  The  committee  of  the  whole  changed 
the  report  of  the  committee  on  the  Bill  of  Rights.  By  the  report 
of  the  committee  on  the  Bill  of  Rights  a  marked  difference  was 
made  between  the  case,  where  a  company  incorporated  for  the 
purpose  of  internal  improvement  took  private  property,  and  where 
they  did  not  take  it  but  only  damaged  it.  In  the  one  case  they 
had  to  pay  a  just  compensation  to  the  owner,  and  in  the  other  they 
had  to  pay  it  or  secure  it  to  be  paid  before  they  took  the  property. 
But  in  the  last  case  which  they  had  to  pay  damages  done  to  prop- 
erty, they  were  not  required  to  pay  such  damages  before  the  same 
arose,  that  is,  before  they  took  possession  of  the  adjoining  proper- 
ty and  did  upon  it  the  work,  from  which  the  damages  might  arise. 

The  committee  of  the  whole  placed  persons  whose  property  was 

"damaged  on  the  same  footing  as  persons  whose  property  was  taken, 

and  required  the  company  which  damaged  a  person's  property  but 
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did  not  take  it  to  pay  them  damages  in  advance  or  secure  them  to 
be  paid.  Bat  after  full  consideration  the  convention,  by  a  vote  of 
more  than  three  to  one,  changed  in  this  respect  the  report  of  the 
committee  of  the  whole,  recognizing  this  marked  difference  made 
between  persons  whose  property  was  taken  and  those  whose  prop- 
erty was  not  taken  but  merely  damaged.  With  reference  to  per- 
sons whose  property  is  taken  without  just  compensation  being 
either  paid  or  secured  to  be  paid,  our  courts  were  obviously,  in 
every  case,  compelled  to  grant  injunctions  against  the  internal  im- 
provement company  till  the  just  compensation  was  paid  or  secured 
to  be  paid,  as  in  no  other  possible  manner  could  this  constitutional 
provision  be  enforced.  But  with  reference  to  persons  whose 
property  is  damaged  but  not  taken,  and  who  while  entitled  to  the 
damages  they  sustain  are  by  the  express  provisions  of  this  Consti- 
tution not  so  entitled  as  of  right  in  advance  of  their  sustaining  the 
damage,  nor  entitled  as  of  right  to  have  compensation  secured  in 
advance  of  the  damages  being  sustained,  it  is  obvious  that  as  a 
general  rule  they  must  wait  till  the  damages  are  sustained,  and  if 
they  are  not  then  paid,  they  must  sue  the  improvement  company 
doing  the  damage  in  a  court  of  law,  the  appropriate  tribunal  to 
try  cases,  in  which  damages  are  claimed  for  injuries.  To  entitle 
them  to  go  into  a  court  of  equity  asking  for  a  perpetual  injunction 
against  the  building  of  an  internal  improvement  where  it  is  pro- 
posed to  be  built,  or  to  enjoin  the  building  of  such  internal  im- 
Eroveraent  where  it  injures  them  till  the  amount  of  the  damages 
ave  been  ascertained  and  paid,  or  till  the  company  has  given  bond 
and  security  to  pay  all  damages  which  may  thereafter  be  assessed 
against  them  for  permanent  injuries  to  their  property,  some  facts 
must  exist  which  render  the  common  law  remedy  obviously  in- 
adequate. 

No  doubt  cases  may  arise  in  which  injunctions  of  each  of  these 
characters  ought  to  be  granted.  If  for  instance  a  railroad  com- 
pany was  authorized  to  build  its  road  through  the  street  of  a  town, 
and  could  as  well  build  it  on  one  side  of  the  street  as  on  the  other, 
bat  if  built  on  one  side  it  would  damage  no  one,  while  if  built  on 
the  other  it  would  inflict  serious  dainage  on  a  certain  person's 
property.  There  can  be  no  doubt  but  that  in  such  cases  a  court  of 
eqnity  would  perpetually  enjoin  the  railroad  company  from  build- 
ing the  road  on  the  side  of  the  street  where  this  damage  would  be 
done,  if  they  were  about  to  do  so.  See  London,  etc.,  R.  R.  Co.  v. 
Canal  Co.,  1  Ry.  Cas.  225.  So  too,  if  a  railroad  company  having 
a  right  to  build  its  road  through  a  street  could  build  it  in  no  other 
manner  than  by  throwing  up  an  embankment  immediately  in  front 
of  the  dwelling-house  of  a  certain  person  and  the  embankment  was 
necessarily  so  nigh  and  so  close  to  his  dwelling-house  that  it  was 
impossible  to  get  into  it  at  all,  and  the  entire  value  of  the  dwelling- 
house  was  destroyed,  as  much  so  as  if  it  had  been  bodily  taken  by 
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the  railroad  company  and  its  track  built  upon  its  site,  the  court 
doubtless  would  not  in  such  a  case  perpertnally  enjoin  the  railroad 
from  building:  its  road  as  it  proposed  to  build  it,  but  would  enjoin 
it  from  building  its  road  against  this  person's  house  in  this  man- 
ner, till  the  damages  which  he  would  sustain  had  been  ascertained 
*  and  the  amount  paid  to  him.  For  in  such  case  though  his  prop- 
erty was  not  literally  taken  by  the  railroad  company,  yet  its  entire 
value  would  be  obviously  destroyed,  and  he  would  be  injnred  to 
the  same  extent  as  if  it  had  actually  been  taken  by  the  railroad 
company.  And  this  being  the  case  it  would  obviously  be  equit- 
able and  right  to  require  the  damages  to  be  paid  in  advance,  just  as 
would  be  done  if  the  house  had  been  literally  taken.  The  spirit  of 
the  Constitution  in  this  extreme  case  could  only  be  carried  out  by 
requiring  the  damages  to  be  estimated  and  paid  before  the  injury 
was  done.  The  party  ought  not  to  be  turned  out  of  his  house  till 
he  had  actually  recovered  the  money  wherewith  to  buy  another. 
This  was  the  principle  on  which  the  court  acted  in  the  case  of 
Mason  v.  The  Harper's  Ferry  Bridge  Co.  et  al.>  17  W.  Va.  396. 
Mason  owned  a  ferry  of1  large  value,  estimated  by  a  jury  afterwards 
to  be  worth  ten  thousand  dollars.  He  had  attached  to  this  ferry  as 
a  franchise  an  exclusive  right  to  transport  by  this  ferry  wagons, 
persons,  etc.,  across  the  Shenandoah  River  for  a  distance  of  a  half 
mile  above  and  below  this  ferry.  The  Harper's  Ferry  Bridge 
Co.,  in  violation  of  this  exclusive  right  of  Mason,  proposed  to  build 
and  commenced  building  a  toll-bridge  across  the  Shenandoah  River 
within  less  than  half  a  mile  of  this  ferry.  The  obvious  effectof  this 
bridge,  when  completed  and  opened  as  a  toll-bridge,  would  have 
been  to  totally  destroy  all  the  value  of  Mason's  ferry,  as  much  so 
as  if  they  had  built  the  bridge  over  his  ferry.  For  after  the  com- 
pletion of  the  bridge  it  was  obvious,  that,  all  wagons,  persons,  etc., 
would  pass  over  this  bridge  rather  than  over  Mason's  ferry.  It  waB 
obvious  therefore,  that  though  worth  some  eight  hundred  dollars 
a  year  net  of  expenses  it  would  have  been  worth  nothing  after  the 
building  of  this  bridge,  as  thereafter  it  would  not  pay  the  expenses 
of  running  it.  Mason  under  these  circumstances  claimed  that  his 
ferry  franchise  was  taken.  Judge  Johnson  on  page  419  of  17  W. 
Ya.  in  reference  to  this  after  citing  some  cases,. m  which  it  was  held 
that  the  total  destruction  or  even  the  partial  destruction  or  diminu- 
tion of  value  is  the  taking  of  private  property  says :  "  But  it  seems  to 
me  there  is  no  taking  of  the  franchise  nere.  The  plaintiff  still  has 
his  right  to  use  his  ferry  and  solicit  and  obtain  all  the  patronage  he 
can ;  it  is  not  proposed  to  prevent  him  from  collecting  tolls,  and 
using  his  ferry  just  as  he  did  before.  But  his  private  property  will 
be  very  seriously  damaged  no  doubt."  This  court  in  that  case  re- 
garded the  building  of  this  bridge  in  its  effect  on  the  plaintiffs 
property,  his  ferry  franchise,  as  equivalent  to  a  complete  taking  of 
it,  though  as  above  stated  it  was  not  technically  taking  said  prop- 
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erty ;  but  as  the  value  of  the  property  was  entirely  destroyed  an 
injunction  was  awarded  restraining  the  bridge  company  from  con- 
structing and  using  this  bridge  nntil  compensation  was  paid  to  the* 
plaintiff  for  the  damages  to  his  ferry  franchise,  which  the  court 
ordered  to  be  ascertained  by  an  issue  of  a  qiumtum  damnificatius. 

There  was  an  agreement  in  writing  in  that  case  whereby  this 
bridge,  pending  the  controversy,  was  finished  and  used  by  the 
bridge  company;  this  agreement  was  a  temporary  arrangement, 
which  was  not  to  affect  the  rights  of  any  of  the  parties.  It  is  re- 
ferred to  on  page  421.  The  only  real  question  in  controversy  in 
that  case  was,  whether  Mason  was  entitled  to  damages  for  the  de- 
struction of  his  ferry  franchise.  It  was  totally  immaterial  to  the- 
parties,  whether  their  damages  were  ascertained  in  a  suit  at  law  or 
in  this  suit  at  chancery.  This  indifference  of  the  parties  doubtless- 
accounts  for  some  careless  language  used  by  Judge  Johnson  in  the 
case.  The  real  points  decided  in  the  case  were,  that  Mason  was 
entitled  to  damages  for  the  injury  to  his  ferry  franchise,  and  as  it 
practically  amounted  to  a  destruction  of  its  entire  value  and  was  in 
effect  though  not  technically  such  a  taking  of  the  franchise  that 
the  valne  of  this  franchise,  a  just  compensation,  should  be  ascer- 
tained and  paid  before  the  Harper's  Ferry  Bridge  Co.  should  be 
allowed  to  use  the  bridge. 

The  decisions  in  Illinois,  where  there  is  a  constitutional  provision 
similar  to  ours,  sustain  the  conclusion  which  I  have  reached,  that 
except  under  peculiar  circumstances  a  court  of  equity  will  not  en- 
join a  railroad  company  from  making  its  road  through  a  street, 
where  it  has  received  proper  legislative  consent  to  its  so  doing,  till 
the  damages,  which  it  may  do  Tot-owners  on  such  street,  are  ascer- 
tained and  paid  or  secured  to  be  paid.  The  Constitution  of  Illinois 
adopted  in  1870  had  in  it  this  provision :  "  Private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compensation. 
8uch  compensation  when  not  made  by  the  State  shall  be  ascertained 
by  a  jury,  as  shall  be  prescribed  by  law.  The  fee  of  lands  taken 
by  railroads  without  the  consent  of  the  owner  thereof  shall  remain 
in  such  owner,  subject  to  the  use  for  which  it  was  taken."  Under 
this  provision  of  their  Constitution  the  court  of  appeals  decided  in 
Stetson  v.  The  Chicago  &  Evanston  R.  R  Co.,  75  111.  R.  74,  that 
44  where  a  railroad  company  under  authority  from  a  city  or  town 
has  located  its  road  upon  a  public  street  or  on  other  lands  not  be- 
longing to  the  complainant,  and  is  constructing  the  same  on  which 
to  operate  its  trains,  a  court  of  equity  will  not  entertain  a  bill  to- 
restrain  the  operating  of  the  road  until  the  complainant's  damages 
to  lots  ownea  by  him  abutting  on  the  street  are  ascertained  and 
paid,  but  will  leave  him  to  his  remedy  at  law."  It  will  at  once  be 
perceived,  that,  as  the  Illinois  Constitution  made  no  distinction  be- 
tween persons,  whose  lands  were  taken,  and  those  whose  lands- 
were  damaged,  as  ours  does,  that  there  would  be  much  more  diffi- 


IGtt      8PENCER  V.   POINT  PLEASANT  AND   OHIO   E.   R.  CO. 

culty  in  their  courts  holding,  as  they  do,  that  an  injunction  would 
He  for  a  person,  whose  lands  were  taken,  till  his  just  compensation 
was  secured  and  paid,  but  no  such  injunction  would  lie  for  a  per- 
son, whose  lands  were  not  taken  but  merely  damaged,  than  there 
would  be  in  our*  courts.  For,  as  we  have  6een,  our  Constitution 
evidently  contemplates  that  such  distinction  shall  be  made. 

Yet  excellent  reasons  are  given  by  the  Illinois  court  for  this 
distinction.  Among  these  reasons  is  this,  that  a  railroad  company 
•ought  not  to  be  bound  to  stop  and  litigate  the  question  of  damage 
with  every  one  who  may  claim  to  be  injured.  The  English  cases 
on  a  btatute  similar  to  this  provision  of  the  Illinois  Constitution 
have  been  construed  as  not  authorizing  an  injunction  where  lands 
were  not  taken  but  merely  damaged.  The  reason  given  is  the  im- 
practicability in  many  cases  of  knowing  whether  damages  will  lie 
sustained  or  not  and  of  measuring  them  if  they  were  certain.  The 
court  irr  that  case  says :  "  Where  the  party  has  settled  his  right  to 
damages  in  a  court  of  law  and  ascertained  their  ^measure,  if  any 
reason  exist  why  he  cannot  have  execution  of  the  same,  equity  will 
assist  him  but  not  before.  Dunning  v.  The  Citv  of  Aurora,  40  111. 
481,  and  Bliss  v.  Kennedy,  43  111.  67;"  see  75  111.  R.  p.  80. 

So  in  The  Peoria  &  Rock  Island  R.  R.  Co  v.  Peter  Schertz  d 
<d.,  84  111.  135,  the  court  held  :  "  A  court  of  equity  will  not  assume 
jurisdiction  to  enjoin  the  use  of  a  railroad  track  upon  a  pnhlic 
street  until  the  adjoining  lot-holders'  damages  shall  have  been 
assessed  and  paid,  and  this  though  the  railroad  company  may  be 
insolvent."  With  reference  to  this  question  of  insolvency  the 
<50iirt  on  page  440  says:  i%  When  the'plaintiff  lias  settled  his  right 
to  damages  and  ascertained  the  measure,  if  any  reason  exists  on 
account  of  insolvency,  why  he  cannot  have  execution  of  the  same, 
•equity  will  then  assist  him  by  injunction  or  otherwise  but  not  be- 
fore." In  reference  to  this  suggestion  I  would  6ay,  that  it  occurs 
to  me,  that  while  this  may  be  very  reasonable  as  a  general  role, 
there  may  be  cases  where  an  injunction  would  be  granted  because 
of  the  insolvency  of  the  company,  where,  for  instance,  it  oould  be 
truthfully  alleged,  that  there  was  no  probability  that  they  or  any 
one  else  would  ever  complete  the  road  ;  or  it  might  be  proper  to 
grant  an  injunction,  if  the  road  ran  through  more  than  one  State 
and  was  insolvent  and  a  receiver  would  probably  be  appointed  by 
a  federal  court,  as  in  such  case  an  injunction  could  not  be  granted 
after  the  damages  were  ascertained,  as  the  road  might  then  be  in 
the  hands  of  a  federal  receiver. 

The  only  other  State  that  I  know  of,  which  has  a  provision  in 
its  Constitution  similar  to  that  of  Illinois  and  West  Virginia  is 
Colorado.  Its  Constitution  declares,  that  private  property  shall 
not  be  taken  or  damaged  for  public  or  private  use  without  just 
compensation.  The  only  decision  I  have  seen  under  this  clause  of 
this  Constitution,  is  Mulladin  v.  Union  Pacific  R.  R.  Co.,  found  in 
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vol.  15  of  the  Keporter.  The  decision  was,  that  the  owners  of  lots 
abutting  on  a  city  street  are  entitled  to  compensation  for  the  dam- 
ages to  their  property  by  the  nse  of  the  street  by  a  railroad  com- 
pany. This  was  a  common  lawsuit.  The  conclusions  reached 
correspond  with  the  conclusions  I  have  reached. 

For  the  reasons  I  have  stated,  I  am  of  opinion  that  the  order 
made  in  vacation  in  this  cause  on  July  10,  1883,  refusing  to  dis- 
solve the  injunction  granted  in  this  cause  by  said  judge  on  April 
16, 1883,  must  be  reversed,  set  aside  and  annulled,  and  the  appel- 
lant must  recover  of  the  aprjellee,  Susan  V.  Spencer,  its  costs  in 
this  Court  expended ;  and  this  Court  proceeding  to  render  such  a 
decree  as  the  said  circuit  judge  should  have  rendered,  doth  sustain 
the  motion  of  the  defendants  to  dissolve  said  injunction,  and  the 
said  injunction  is  hereby  wholly  dissolved ;  and  as  the  bill  is  wholly 
a  bill  seeking  such  injunction,  it  should  be  dismissed  at  the  next 
term  of  the  circuit  court  of  Mason  county  with  costs  to  the  defend- 
ants, unless  sufficient  cause  be  shown  against  such  dismission  pur- 
suant to  section  13  of  chapter  133  of  the  code  of  Wast  Virginia ; 
and  this  cause  is  remanded  to  the  circuit  court  of  Mason  county  to 
be  thus  proceeded  with  and  to  be  further  proceeded  with  according 
to  the  rules  governing  courts  of  equity. 

Reversed.    Bemanded. 


Campbell 

v. 

Point  Pleasant  and  Ohio  Rives  R  R  et  als. 

(23   West  Virginia  Reports,  448.) 

The  doctrine  in  Spencer  v.  Point  'Pleasant  and  Ohio  River  R.R.  etal.f 
fttpra,  approved. 

Courts  of  equity  may  substitute  a  bond  of  indemnity  for  an  injunction, 
if  the  ends  of  justice  will  thereby  be  promoted,  and  especially  if  any  public 
interest  will  suffer  by  continuing  the  injunction  in  force  pending  the  liti- 
gation. 

It  is  within  the  ordinary  power  of  a  court  of  equity  to  accept  such  a  bond 
when  proceeding  according  to  the  general  principles  of  equity. 

George  F.  Church  and  C.  H.  Lamison  for  appellants. 
Simpson  &  Hubbard,  0.  E.  Hogg  and  Tomlinson  &  Poleley  for 
appellee. 

Gbeen,  J. — The  substantial  facts  in  this  cause  do  not  differ 
materially  from  those  in  the  cause  of  Susan  V.  Spencer  v.  The 
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Point  Pleasant  &  Ohio  River  R.  R.  Co.  et  al.y  this  day  decided 
•by  this  Court ;  and  the  principles  of  law  laid  down  in  the  opinion 
of  this  Court  in  that  cause  must  control  the  conclusions  readied  in 
.this  cause.  In  this  cause  the  defendants  at  a  term  of  the  circuit 
court  of  Mason  county  on  May  19,  1883,  moved  the  court  to 
modify  the  injunction,  which  haa  been  awarded,  so  as  to  permit 
said  defendants  to  proceed  with  the  construction  of  their  work 
theretofore  enjoined  upon  the  said  defendants  executing  and 
delivering  their  bond  with  security  to  be  approved  by  the  judge 
or  clerk  of  the  court  conditioned  that  said  defendants  will  pay 
to  the  plaintiff  all  costs  and  damages,  that  he  may  sustain  by 
.reason  of  the  construction  and  erection  of  their  work  of  internal  im- 
provement aforesaid  upon  and  along  said  Seventh  street,  which  may 
be  awarded  against  these  defendants  or  either  of  them,  as  may  be 
hereafter  adjudicated,  or  that  may  be  agreed  upon  or  settled  in  any 
way  by  and  between  said  plaintiff  and  defendants,  which  motion 
being  argued  by  the  counsel  and  considered  by  the  court,  the  court 
was  of  opinion  to  and  did  overrule  said  motion.  A  similar  motion 
was  made  and  in  like  manner  acted  on  at  the  same  time  in  the 
cause  of  Susan  V.  Spencer  v.  The  Point  Pleasant  &  Ohio  River 
R.  R.  Co.  et  al.  But  in  the  opinion  delivered  in  that  cause  by 
this  Court  nothing  was  said  in  reference  to  this  motion.  I  propose 
now  to  express  my  views  relative  to  it. 

As  we  have  stated  in  the  opinion  in  Spencer  v.  Railroad  Co., 
as  a  general  rule  a  party  whose  lands  have  not  been  taken  by 
a  railroad  company,  but  merely  damaged,  has  no  right  to  obtain 
^n  injunction  of  any  sort  against  the  company  restraining  it  from 
proceeding  with  its  work  on  adjacent  land.  It  is  very  true  a  case 
can  be  imagined,  where  the  court  ought  to  restrain  the  company 
from  so  proceeding  with  its  work  till  the  damages  suffered  by  a 
party  whose  property  is  not  taken  have  been  ascertained,  but,  as 
stated  in  that  case,  to  justify  such  injunction  the  case  must  be  one 
of  extreme  wrong,  such  as  where  the  damages  to  such  party, 
whose  land  is  not  taken,  amount  to  a  total  destruction  of  the  value 
■of  his  property  and  is  the  equivalent  to  him  of  its  being  absolutely 
taken  by  the  company,  as  in  the  case  of  Mason  v.  The  Harpers 
Ferry  Bridge  Co.,  17  W.  Va.  396.  This  is  no  such  case,  but  is  a 
case  of  no  peculiar  hardship,  and,  as  was  shown  in  the  opinion  of 
-Spencer  v.  Railroad  Co.,  a  party  so  damaged  has  not,  except  under 
very  extraordinary  circumstances,  a  right  to  demand  his  pay  for 
damages,  before  they  are  sustained,  and  has  ordinarily  no  right  to 
have  them  secured  even,  before  they  are  sustained.  As  the  case 
was  not  ready  for  trial  when  this  motion  was  made,  and  it  was  evi- 
dent that  the  most  that  the  plaintiff  could  ask  upon  the  statements 
of  his  bill,  even  if  he  could  ask  so  much,  was  an  injunction  till 
«uch  time  as  the  defendants  gave  bond  with  approved  security  in  a 
penalty  fixed  by  the  court  to  pay  all  damages,  which  the  plaintiff 
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should  suffer  by  reason* of  the  building  of  said  railroad  in  Seventh 
street  in  the  town  of  Point  Pleasant,  therefore  the  circuit  court 
ought  not  to  have  hesitated  to  make  such  modification  of  its  in- 
junction-order when  asked  to  do  so  by  the  motion  of  the  defend- 
ants made  on  May  19, 1883.  There  can  be  no  doubt  of  its  power 
to  make  any  modification  of  an  injunction,  so  as  to  make  it  cor- 
respond with  what  the  order  should  have  been. 

The  Northern  Pacific  E.  R.  Co.  v.  St.  Paul,  Minneapolis 
&  Manitoba  R.  R.  Go.  et  al.y  in  the  circuit  court  of  the  dis- 
trict of  Minneapolis,  reported  in  the  American  and  English  Rail- 
way Cases,  vol.  1,  page  15,  was  a  case  where  a  railroad  company 
had  been  enjoined  from  building  its  road,  which  it  was  proposed 
to  modify  by  giving  bond  with  security  conditioned  to  pay  all 
damages,  which  might  be  awarded  or  adjudged  in  favor  of  the 
complainant  by  reason  of  the  construction  of  respondent's  line  of 
railway  across  that  of  complainant.  The  court  made  an  order, 
that  the  injunction  be  dissolved,  when  such  bond  with  securities 
should  be  approved  by  the  judge  of  this  Court  in  the  sura  of  five 
thousand  dollars  with  above  conditions.  The  court  says :  "  But 
we  are  met  with  a  question  as  to  the  power  of  this  Court  in  a  case 
of  this  character  to  adopt  this  course.  It  is  not  necessary  to  cite 
authorities  to  show  that  to  accept  such  bond  is  within  the  ordinary 
powers  of  a  court  of  chancery  when  proceeding  according  to  the 
general  principles  of  a  court  of  equity.  It  is  a  mode  of  proceed- 
ing not  only  authorized  by  the  general  principle  of  equity  juris- 
prudence but  in  common  use  in  the  courts  of  chancery,  especially 
in  federal  courts.  In  patent  cases  for  example,  when  it  is  sup- 
posed an  injunction  to  restrain  the  use  of  a  patented  article  may 
operate  injuriously,  the  complainant  is  protected  by  a  bond  to  ac- 
count for  profits  and  pay  damages,  instead  cf  an  injunction." 

The  circuit  court  therefore  erred  in  overruling  tne  motion  made 
by  the  defendants  on  the  15th  day  of  May,  1883.  But  no  notice 
of  this  will  be  taken  in  the  decree  made  by  this  Court,  as  for  the 
reasons  stated  at  length  in  the  case  of  Spencer  v.  Railroad  Co.,  the 
order  made  in  vacation  by  the  judge  on  July  16,  1883,  refusing  to 
dissolve  wholly  the  injunction  which  had  been  granted  must  be 
reversed  and  an  order  made  in  all  respects  similar  to  the  order  en- 
tered in  that  cause. 

Reversed. 
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Smith 

v. 

Point  Pleasant  and  Ohio  Riyeb  R.  R  Co.  et  aU. 

(23  West  Virginia  Report;  461.) 

The  doctrine  of  Spencer  e.  The  Point  Pleasant  &  Ohio  River  RROo. 
et  dL%  and  Campbell  v.  The  Same,  approved. 

When  a  railroad  company,  by  consent  of  a  town-council,  ifl  building  its 
road  through  the  streets  of  a  town,  and  the  owner  of  an  adjoining  lot  seeks 
an  injunction,  till  a  court  of  equity  ascertain  the  damages  he  will  sustain, 
giving  as  a  reason  for  such  injunction  that  the  court  of  common  law  will 
furnish  no  adequate  remedy,  as  the  plaintiff  would  have  to  bring  repeated 
suits  to  recover  for  the  damages  he  might  sustain,  as  he  would  recover  in 
any  one  suit  only  the  damages  which  he  might  have  sustained  prior  to  the 
institution  of  such  suit,  and  on  its  termination  would  have  to  bring  a  like 
suit  for  his  damages  subsequently  sustained,  and  so  on  for  an  indefinite  period, 
this  reason  furnishes  no  ground  for  the  interposition  of  a  court  of  equity,  as 
all  damages  of  a  permanent  character  may  be  recovered  in  such  case  in  the 
first  suit  at  law,  and  there  is  not  only  no  necessity  for  such  repeated  suits  at 
law,  but  after  such  first  suit,  in  which  the  entire  damages  are  recovered,  no 
second  suit  could  be  brought,  except  to  recover  damages  which  did  not  nec- 
essarily result  from  the  building  and  proper  use  by  the  railroad  company  of 
its  track  in  such  street.  A  second  suit  could  only  be  brought  for  the  care- 
less running  of  cars  in  such  street,  or  for  other  wrongs  done  by  the  railroad 
company,  not  including  the  injury  necessarily  resulting  from  the  running  of 
its  cars  in  such  street,  which  is  the  right  of  the  company. 

George  F.  Church  and  C.  H.  Lamison  for  appellant 
Simpson  &  Hnbbard,  C.E.Hogg  and  Tomlinson  &  Poleley  for 
appellee. 

Green,  J. — The  material  facts  of  this  case  are  the  same  as  those 
in  the  cases  of  Spencer  v.  Railroad  and  Campbell  v.  The  Same, 
which  have  just  been  decided  by  this  Court ;  and  the  decision  in  those 
causes  must  control  the  decision  of  this  cause,  and  this  Court  must 
render  in  this  cause  a  decree  similar  to  the  decrees  of  this  Conrt  in 
those  causes.  There  was  however  one  point,  which  has  been  in 
argument  urged  in  all  these  causes,  which  was  not  referred  to  in 
the  opinion  of  the  Court  in  those  causes.  It  is  insisted  by  the  ap- 
pellee's council,  that  this  was  a  proper  case  in  which  to  grant  an 
injunction,  because  from  the  character  of  the  injury  complained  of 
there  would  be  no  adequate  redress  at  law,  as  it  was  a  continuing 
injury,  and  the  courts  of  law  in  actions  brought  against  the  railroad 
company  could  only  give  damages  for  the  injury  which  the  plain- 
tiff had  sustained  at  the  time,  when  the  action  was  instituted,  and  to 
obtain  relief  he  would  be  compelled,  as  soon  as  his  first  suit  was 
terminated,  to  institute  another  for  the  damages  he  had  sustained 
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since  the  institution  of  the  first  suit,  and  bo  would  have  to  go  on 
indefinitely  instituting  suit  after  suit ;  that  relief  so  obtained  is 
utterly  inadequate;  and  therefore  equity  could  properly  entertain 

Jurisdiction  of  the  cause,  as  it  could  have  not  only  the  past  damages 
>ut  also  all  future  damages,  which  would  result  to  him  from  the 
making  of  the  railroad  in  this  street,  and  which  were  of  a  permanent 
character  and  affected  the  value  of  his  lot,  estimated  and  paid  in 
one  suit ;  and  then  a  multiplicity  of  suits  would  be  avoided. 

These  views  are  unsound  and  are  based  on  a  false  idea  as  to  the 
extent  to  which  a  common-law  court  can  furnish  redress  in  the 
first  suit  which  the  plaintiff  might  bring  against  the  railroad.  In 
such  suit  the  jury,  if  the  declaration  was  such  as  it  should  be,  might 
and  should  give  damages  which  would  cover  not  merely  the  past 
damages  but  all  the  damages  of  a  permanent  character  which  would 
result  to  the  plaintiff's  lot,  including  such  as  would  result  from  the 
depreciation  m  the  value  of  his  lot  in  consequence  of  the  building 
of  said  railroad  in  said  street;  and  thus  the  same  extent  of  relief 
could  be  furnished  by  one  suit  at  law  as  could  be  afforded  in  a  suit 
in  equity,  so  far  as  ascertaining  once  for  all  every  permanent  in- 
jury.  No  second  suit  at  law  would  lie  to  recover  damages,  which 
would  result  necessarily  from  the  running  of  the  cars  through  said 
street,  because  having  a  legal  right  to  occupy  this  street  and  run 
ears  on  its  track  the  railroad  company  would  not  be  liable  to  be 
again  tued  therefor,  as  they  would  not  by  running  said  cars  through 
said  street  be  committing  an  act  which  could  be  held  to  be  a  nui- 
sance. The  first  suit  however  to  ascertain  the  permanent  injury 
to  the  plaintiff's  lot  by  reason  of  the  building  of  said  railroad  in 
said  street  and  to  obtain  judgment  therefor  could  be  maintained, 
though  the  company  had  committed  nothing  which  was  a  nuisance, 
simply  because  sucn  suit  is  authorized,  as  we  have  shown  in  the 
opinion  of  Spencer  v.  Railroad,  by  reason  of  the  ninth  section  of 
article  III.  of  our, Constitution  and  only  by  reason  thereof.  After 
this  first  suit  no  second  suit  could  be  brought  against  them  unless 
in  running  their  cars  through  Seventh  street  they  were  guilty  of 
negligence,  whereby  injury  resulted,  or  of  some  wrong.  The  sim- 
ple running  of  their  cars  through  said  street  in  a  careful  and  pro- 
per manner,  though  it  might  be  a  nuisance  and  R>ss  to  the  plaintiff, 
would  be  no  wrong  to  him,  as  they  would  have  a  light  to  do  so  and 
would  have  in  the  contemplation  of  the  law  compensated  the 
plaintiff  therefor,  when  they  paid  the  judgment  recovered  in  the 
first  suit.  This  principle  of  law  is  recognized  by  the  decisions  of 
the  courts.  Where  the  damages  are  of  a  permanent  character  and 
affect  the  value  of  the  estate,  a  recovery  may  be  had  in  a  suit  at 
law  of  the  entire  damages  in  one  action.  See  Troy  v.  Cheshire  R. 
R  Co.,  23  N.  H.  101 ;  Cheshire  Turnpike  Co.  v.  Stevens,  13  N.  H. 
28;  Parks  v.  The  City  of  Boston,  15  Pick.  (Mass.)  198 ;  Blunt  v. 
McConnick,  3  Denio  (N.T.),  283 ;  Thayer  v.  Brooks,  17  Ohio,  489. 
20  A.  6  E.  R.  Cas.— 11 
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In  6iich  cases  it  has  been  held,  that  the  statute  of  limitations  be- 
gins to  run  from  the  time  when  the  nuisance  was  created.  Powero 
v.  Council  Bluffs,  45  Iowa,  652.  In  that  case  Adams,  J.,  says: 
"  The  plaintiff's  damage  was  susceptible  of  immediate  estimation. 
No  lapse  of  time  was  necessary  to  develop  it.  It  was  the  differ- 
ence beeween  the  value  of  his  lots  as  it  would  have  been  if  the 
ditch  had  been  properly  constructed  and  the  value  of  them  as  they 
were  with  the  ditch  as  it  was.  .  .  .  Successive  actions  are  allowed 
only  when  the  defendant  is  continuously  in  fault."  As  examples 
of  cases  in  which  entire  damages  for  such  permanent  injuries  can 
be  recovered  in  one  suit,  see  specially  the  case  of  Troy  v.  Cheshire 
R.  R.  Co.,  23  N.  H.  101 ;  Anonymous  Case,  4  Dallas  (U.  S.);  147; 
and  Tucker  v.  Newman,  11  Ad.  &  El.  41.  But  where  the  extent 
of  a  wrong  may  be  apportioned  from  tinie  tOvtime,  separate  actions 
should  be  brought  to  recover  the  damages  sustained. 

Upon  the  principles  laid  down  in  these  cases  the  plaintiff  could 
recover  the  entire  amount  of  his  damages  in  one  action  at  law, 
which  resulted  from  the  making  of  this  railroad  through  this  street; 
and  he  should  so  frame  his  declaration  as  to  enable  nim  to  do  so, 
for  he  cannot  maintain  repeated  actions  at  law  to  recover  of  the 
railroad  company  damages  necessarily  resulting  from  their  running 
their  railroad  through  said  street,  for  this  it  has  aright  to  do. 

The  same  character  of  decree  must  be  rendered  by  the  Court  as 
was  rendered  in  Spencer  v.  Railroad  Co.  and  Campbell  v.  The 
Same. 

Reversed. 


Hale 

v. 

Point  Pleasant  and  Ohio  River  R.  R.  Oo.  et  ah. 

(23  West  Virginia  BeparU,  454.) 

The  doctrine  of  Spencer  v.  The  Point  Pleasant  &  Ohio  River  B.  R  Co., 
and  Campbell  u.  The  Same,  and  Smith  v.  Same,  approved. 

A  mere  allegation  of  irreparable  injury  will  not  suffice  to  warrant  an  in- 
junction; but  if  this  be  the  only  ground  for  asking  the  injunction,  the  facts 
must  appear  on  which  the  allegation  of  irreparable  injury  is  predicated,  in 
order  that  the  court  may  be  satisfied  as  to  the  nature  of  the  injury. 

George  F.  Church  and  0.  H.  Lamison  for  appellants. 
Simpson  &  Hubbard,  C.  E.  Hogg  and  Tomlinson  &  Polsley  for 
appellees. 

Green,  J. — This  cause  is  substantially  the  same  as  the  cases  of 
Spencer  v.  Railroad  Co.  et  ats.^  Campbell  v.  Same,  and  Smith  v. 
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Same ;  and  for  the  reasons  assigned  in  them  the  decree  of  July  16, 
1883,  mast  be  reversed,  and  a  decree  similar  to  that  entered  by 
•this  Court  in  those  cases  must  be  entered  in  this.  In  each  of  these 
«ases  the  causes  stated  in  the  bill  were  not  sustained  by  the  proof, 
and  we  did  not  deem  it  necessary  to  determine,  whether  the  causes 
stated  in  these  bills  or  whether. any  of  them  were  such  as  justified 
the  circnit  judge  in  awarding  injunctions  in  them  as  prayed  for  in 
the  bills,  as  we  were  clearly  of  opinion,  that  on  the  facts  proven 
and  admitted  in  them  the  court  ought  to  have  dissolved  the  in- 
junctions in  each  of  those  causes  on  the  motion  to  dissolve.  In 
this  cause  however  the  bill  is  materially  different  from  any  of  the 
bills  in  the  other  causes;  and  I  have  no  hesitancy  in  saying,  that 
the  circuit  judge  ought  on  the  bill  in  this  cause  to  have  awarded 
no  injunction.  The  bill  in  this  cause  aaks  this  injunction  really  on 
no  other  ground  than  that  the  plaintiff  owns  a  lot  adjoining 
Seventh  street  in  Point  Pleasant,  and  the  Point  Pleasant  &  Ohio 
River  R.  R.  Co.  are  building  or  about  to  build  a  railroad  in  said 
street,  which  will  be  located  on  a  portion  of  said  street  in  which  he 
owns  the  fee,  and  that  they  had  taken  no  steps  to  condemn  that 

1)art  of  Seventh  street  owned  in  fee  by  him,  nor  have  they  paid 
lim  for  the  part  thereof,  which  they  are  occupying,  or  secured  to 
him  compensation  therefor. 

We  have  decided  in  the  three  preceding  cases  against  the  Point 
Pleasant  R.  R.  Co.,  that  these  facts  alleged  in  this  bill  furnish  no 
grounds  for  a  court  of  equity  to  grant  to  the   plaintiff  any  in- 

J 'unction.  It  is  true  in  addition  to  these  allegations  the  plaintiff's 
►ill  does  allege  "that  the  obstructions  now  being  placed  on  his 
premises  (his  fee  in  said  street)  are  of  a  permanent  nature,  and  if 
allowed  to  go  on  will  entail  upon  him  irreparable  injury."  I  re- 
gard this  allegation  as  adding  nothing  whatever  to  his  bill ;  for  it 
is  well  established  that  a  mere  allegation  of  irreparable  injury  will 
not  warrant  an  injunction,  but  the  facts  must  appear,  on  which  the 
allegation  is  predicated,  in  order  that  the  court  may  be  satisfied  as 
to  the  nature  of  the  injury.  Branch  v.  Supervisors,  13  Cal.  190  ; 
Lntharn  v.  Cnsick,  1  Utah,  242. 

The  same  decree  should  be  entered  in  this  cause  as  was  entered 
in  the  causes  hereinbefore  referred  to  against  the  Point  Pleasant 
&  Ohio  River  R.  R.  Co.  See  Morris  &  Essex  R.  R.  Co.  v.  The 
Mavor  and  Common  Council  of  the  Citv  of  Newark,  2  Stockton's 
Chancery  Reports  (N.  J.),  page  352 ;  Williams  v.  The  New  York 
Central  R.  R.  Co.,  and  many  authorities  referred  to  by  counsel  and 
-court;  18  Barbour  S.  C.  R.  222;  Radcliff's  Exrs.  v* The  Mayor, 
etc.,  of  Brooklyn  (4  Com.  R.  195  N.  T.) ;  Chapman  v.  The  Albany 
<fe  Schenectady  R.  R.  Co.,  10  Barb.  R.  360;  The  Inhabitants  of 
Springfield  v.  The  Connecticut  River  R.  R.  Co.,  4  Cushing's  Rep. 
63  (1  American  Railwav  Cases,  572) ;  High  on  Injunction,  p.  24 
<ch.  1  §  28,  ch.  1  p.  20  §"30,  p.  28  §  34;  Pierce  on  Railroads,  from 
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192  to  197,  also  p.  230,  235  and  238 ;  Woods'  Law  of  Nuisance, 
ch.  23  §  754  p.  354  and  ch.  27  §  869  p.  1004 ;  Redfield  on  Kail- 
ways,  vol.  1  p.  256,  ch.  11  §  70  and  vol.  1  p.  310  §  76;  Cooiey 
Const.  Limitations,  side  page  545  top  p.  of  5th  edition  676,  p.  55$ 
and  top  684 ;  Wait  on  Actions  and  Defences,  voL  5  p.  290  art  IL 
§6. 

Reversed. 

Railroads  in  City  Street*.— This  series  of  cases  involving  some  of  the  most 
important  principles  of  the  law  of  eminent  domain  and  treating  of  the  sub- 
ject at  great  length,  and  with  more  or  less  originality  of  idea,  will  repay  a- 
careful  examination.  We  have  in  former  notes  gone  quite  fully  into  these 
questions.  These  notes  and  the  principal  cases  will  show  a  great  diversity  of 
opinion  in  the  judicial  mind. 

The  first  of  the  principal  cases  gives  no  report  of  the  facts  involved,  and 
it  is  not  an  easy  task  to  extract  them  from  the  opinion.  The  constitutional 
provision  to  be  construed  is  perhaps  unusually  broad  in  its  scope:  "  Private 
property  shall  not  be  taken  or  damaged  for  public  use,  without  just  com- 
pensation;  nor  shall  the  same  be  taken  by  any  company,  incorporated  for  the 
purpose  of  internal  improvement,  until  just  com|>en8ation  snail  have  been 
paid  or  secured  to  be  paid  to  the  owner;  and  when  private  property  shall  be 
taken  or  damaged  for  public  use  for  the  use  of  such  corporations,  the  com- 
pensation to  the  owner  shall  be  ascertained  in  such  manner  as  may  be  pre- 
scribed by  general  law:  provided  that  when  required  by  either  of  the 
parties,  such  compensation  shall  be  ascertained  by  an  impartial  jury  of  twelve- 
freeholders."  The  learned  court  is  hardly  correct  in  its  impression  that  the  only 
other  State  having  a  similar  constitutional  provision  to  that  of  Illinois  and  West 
Virginia  is  Colorado,  for  the  constitutions  of  Georgia  and  Nebraska  also  con- 
tain similar  words,  while  those  of  Pennsylvania  and  Texas  are  certainly  no- 
less  liberal.  See  upon  this  subject  Rochette  «.  Chicago,  etc.,  R.  R.,  and  note, 
17  Am.  &  Eng.  R.  R.  Cas.  192.  For  a  c%se  construing  the  constitution  of 
Colorado,  see  City  of  Denver  e.  Bayer,  2  Am.  &  Eng.  Corp.  Cas.  465.  These- 
cases  and  notes  will  also  serve  to  show  that  the  decision  in  the  principal 
case  quite  accords  with  the  drift  of  the  latest  and  most  carefully  considered 
cages.     The  following  authorities  may  also  be  examined: 

Derivation  of  Municipal  Power  to  Authorize  the  Laying  of  Railroad  Tracks, 
upon  City  Streets. — This  power,  when  it  exists  in  a  municipality,  is  derived 
from  the  Legislature  by  express  grant.  No  right  either  to  authorize  or  to 
regulate  such  use  of  the  city  streets  by  a  railroad  company  is  inherent  in  a 
municipality.  Carpenter  v.  Oswego  R.  R.,  24  N.  Y.  655;  Indianapolis  R.  R. 
v.  State,  87  Ind.  489;  Chicago,  etc.,R.  R.  v.  Joliet,  79  111.25;  State  e.  Ho- 
boken,  85  N.  J.  Law,  205;  Savannah,  etc.,  R.  R.  v.  Savannah.  45  Ga.  602; 
In  re  Philadelphia  &  Trenton  R.  R.,  6  Whart.  (Pa.)  25;  Polack  «.  Trustees, 
48  Cal.  490;  Ea°t  Portland  v.  Multonomah  Co.,  6  Oregon  62. 

Kentucky. — The  contrary  seems  to  be  the  law  of  Kentucky.  Railroad  Co. 
v.  Applegate,  8  Dana  (Ky.),  289;  Railroad  Co.  «.  Brown,  17  B.  Mon.  (Ky.)- 
763;  Cosby  v.  Railroad  Co.,  10  Bush  (Ky.)  287.  8ee,  also.  Chicago,  etc., 
R.  R.  v.  Elgin,  91  111.  251;  Murphy  e.  Chicago,  29  111.  279;  Quincy  e.  Chica- 
go. B.  &  Q.  R.  R.,  92  111.  21. 

Municipal  Assent. — The  assent  of  the  municipal  authorities  is  not  neces- 
sary to  an  exercise  of  the  power.  Hine  v.  K.  &  D.  M.  R.  R.,  42  Iowa,  686; 
Savannah  R.  R.  v.  Savannah.  45  Ga.  602. 

Defences  of  the  Municipality. — It  is  also  held,  however,  that  a  municipal 
corporation  has  the  same  right  to  question  the  corporate  existence  and  the- 
rights  of  a  railroad  company  seeking  to  use  its  streets  as  a  private  owner 
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•would  have  where  the  use  of  his  property  was  sought.  Brooklyn  Steam  Rail- 
road v.  Brooklyn,  78  N.  Y.  524;  Tate  e.  Railroad,  7  Iod.  479;  Savannah  R.  R. 
*.  Savannah,  45  Ga.  602;  Hinee.  Railroad,  42  Iowa,  686;  Railroad  Co.  «.  Daily, 
13  Ind.  353;  s.  c,  13  Ind.  551 ;  People  e.  Kerr,  27  N.  Y.  188;  Clinton  v.  Raii- 
ToadCo.,  24  Iowa,  455;  Lackland  t>.  Railroad,  31  Mo.  180;  Porter  v.  Railroad, 
33  Mo.  128;  James  River  Co.  v.  Anderson,  12  Leigh  (Va.),  276;  Chicago  «." 
Bobbins,  2  Black  (U.S.),  424.  See  Railroad  v.  Steiner,  44  Ga.  546;  Vason 
v.  Railroad  Co..  43  Ga.  631 ;  New  Orleans  Co.  v.  New  Orleans,  26  La.  Ann. 
517.     Contra,  Donnaher  v.  State.  8  Sen.  &  M.  (16  Miss.)  649. 

Delegation  of  the  Power  by  the  Legislature* — This  power  may,  however,  be 
delegated  t«»  a  municipality,  which  is  then  at  liberty  to  grant  to  railroad  com- 
panies the  right  to  use  its  streets,  or  to  withhold  such  right,  or  to  limit  the 
exercise  of  it  in  such  manner  as  it  may  seem  proper.  People's  R.  R.  t>.  Mem- 
phis R.  R..  10  Wall.  387;  Richmond,  etc.,  R.  R.  t>.  Richmond,  96  U.  S.  821; 
State  v.  Patersnn,  24  N.J.  Eq.  158;  Commonwealth  e.  Railroad  Co.,  27  Pa.  St. 
339;  Wolfe  v.  Railroad  Co.,  15  B.  Mon.  (Ky.)  404;  Mathews  v.Kelsey.58  Me. 
56;  Riilroad  Co.  v.  Reed,  41  Cal.  256;  Hoyle  «>.  Railroad  Co.,  23  La.  Ann. 
535;  Moses  v.  Riilroad  Co.,  21  III.  516;  Mercer  v.  Railroad  Co.,  30  Pa.  St.  99; 
Rdilroad  Co.  9.  Leavenworth,  1  Dill.  C.  C.  393;  Statteo  v.  Railroad  Co.,  29 
L>wa,  148;  Jersey  City  R.  R.  v.  Railroad  Co.,  21  N.  J.  Eq.  550;  Mercer  v.  Rail- 
road Co.,  36  Pa.  St.  99;  BUrk  v.  Railroad  Co.,  58  Pa.  St.  249;  Phila.,  etc., 
R  R  Co..  6  Whart.  (Pa.)  25;  Commonwealth  v.  Railroad  Co.,  27  Pa.  St.  339; 
Green  v.  Reading.  9  Watts  (Pa.),  382;  Henry  ».  Bridge  Co.,  8  W.  &  S.  (Pa.) 
85;  O'Connor  v.  Pittsburgh,  18  Pa.  St.  189;  Riilroad  Co.  *>.  Adams,  3  Head. 
(Tenn.)  596;  Moses  v.  Railroad  Co.,  21  III.  516;  Murphy  e.  Chicago,  29  111. 
279;  Riilroad  Co.  v.  Municipality,  1  La.  Ann.  128,  9  La.  Ann.  284;  Geiger  e. 
Filor,  8  Fla.  825;  Springfield  v.  Railroad  Co.,  4  Cush.  (Mass.)  63;  Cosby  v. 
Riilroad  Co.,  10  Bush  (Ky.)  288;  State  9.  Hoboken,  35  N.  J.  Law,  205;  Pat- 
erson R.  R  v.  Paterson,  24  N.  J.  Eq.  158;  Railroad  Co.  v.  Newark,  2 
Stockt.  (N  J.)  352;  Barney  v.  Keokuk,  94  U.  S.  824;  s.  c,  4  Dill.  C.  C.  593. 

Great  Britain. — Express  legislative  authority  is  necessary  to  warrant  the 
use  of  streets  for  railway  purposes  in  Great  Britain.  Galbreath  0.  Armor,  4 
Beel  App.  Cas.  374;  Queen  v.  Gas  Co.,  2  Ell.  &  Ell.  651;  Queen  v.  Charles- 
worth,  16  Q.  B.  1012;  Queen  v.  Train,  9  Cox  Cr.  Cas.  180;  1  Barn.  &  Ad.  30. 


Kittell  et  al. 

V. 

Missis  quo  1  R.  R.  Co.  et  al. 

(56  Vermont  Report*,  96.) 

The  owner  of  land  taken  for  railroad  purposes  has  an  equitable  lien  which 
maybe  enforced  by  bill  in  chancery;  and  the  court  has  the  power  to  grant 
an  injunction  to  restrain  the  company  from  occupying  the  land  until  the 
damages  are  paid.  And  this  is  so,  although  the  railroad  has  been  constructed 
and  operated  for  several  years;  and  although  the  company  entered  upon  the 
land,  and  constructed  its  road,  with  the  consent  of  the  owner,  under  an  ar- 
rangement by  which  the  damages  were  to  be  adjusted  in  the  future,  and  if 
the  parties  could  not  agree,  the  damages  were  to  be  appraised  by  the  com- 
missioners, and  were  so  appraised,  the  title  of  the  land  remaining  in  the  origi- 
nal owner  as  the  proceedings  of  the  commissioners  had  never  been  recorded. 

Such  consent  to  enter  upon  the  land,  to  construct  the  road,  the  arrange- 
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ment  as  to  the  damages,  their  appraisal  by  the  commissioners,  do  not  con- 
stitute a  waiver:  a  clear  and  express  contract  is  necessary. 

There  was  no  contract  of  sale ;  and  the  law  as  to  eminent  domain  govern* 
the  case. 

The  record  title  remaining  in  the  original  owner,  the  mortgagee  was  charge- 
able with  notice  of  the  equitable  lien. 

The  statute,  R.  L.  ss.  1002-3,  by  which  the  surviving  party  to  a  contract 
is  excluded  as  a  witness  applies  only  to  parties,  and  not  their  agents. 

Commissioners  may  be  appointed  at  any  time  while  the  damages  remain 
unliquidated. 

Parol  evidence  was  admissible  to  prove  the  appointment  of  commissioners, 
it  being  shown  that  the  commission  was  lost. 

The  orators  are  entitled  to  recover  $600,  the  amount  awarded  by  the  com- 
missioners, and  interest  from  the  date  of  entry  upon  the  land ;  and  $200  allowed 
by  the  master,  because  the  defendants  failed  to  construct  the  crossings  and 
cattle-pass,  and  to  restore  the  watercourse,  as  required  by  the  commissioners. 

Bill  in  chancery  to  recover  land  damages  of  a  railroad  company. 
Heard  on  bill,  answer,  replication,  and  report  of  a  special  master, 
September  Term,  1882,  Franklin  County.  Taf t,  Chancellor,  ordered 

fro  forma  that  the  bill  be  dismissed.  The  case  was  referred  to 
udsje  Powers,  who  reported  substantially  as  follows : 
"1  find  from  the  undisputed  facts  in  said  cause  that  the  said 
Missisquoi  R.  R.  Co.  was  a  corporation  duly  chartered  by  the  Leg- 
islature of  this  State  with  power  to  construct  its  railroad  from  St. 
Albans  to  Richford,  in  the  county  of  Franklin,  and  to  take  lands 
for  that  purpose ;  that  said  company  prior  to  December  1,  1870, 
surveyed  and  located  its  said  railroad  over  the  lands  of  the  orator's 
intestate,  J.  C.  Kittell,  described  in  the  bill  of  complaint  in  this 
cause  and  on  or  about  said  date  entered  upon  said  lands  for  the 
purpose  of  constructing  said  railroad,  finishing  the  construction 
thereof  in  1871 ;  that  said  company  on  the  28th  day  of  November, 
1870,  executed  a  mortgage  of  its  said  railroad  to  the  defendants, 
Smith,  Cheney,  and  Stevens,  as  trustees,  as  set  forth  in  6aid  bill, 
and  that  under  said  deed  and  a  decree  of  said  Court  of  Chancery, 
said  trustees  on  the  15th  day  of  November,  1877,  took  possession 
of  said  railroad  and  have  since  operated  the  same  over  the  lands 
aforesaid  ;  that  after  the  construction  of  said  railroad  and  until  said 
November  15,  1877,  said  company  operated  said  railroad  over  the 
lands  aforesaid ;  that  the  orators  have  duly  demanded  the  damages 
occasioned  by  the  taking,  entry  upon,  construction,  and  operation  of 
said  railroad  upon  the  lands  aforesaid,  and  that  no  part  of  the  same 
has  been  paid  ;  that  said  J.  C.  Kittell,  deceased  in  1874,  and  the  ora- 
tors were  duly  appointed  administrators  upon  his  estate  in  Decem- 
ber, 1874;  that  no  deposit  of  the  sum  of  six  hundred  dollars  ($600) 
in  the  First  National  Bank  of  St.  Albans  or  elsewhere  to  the  credit 
of  the  orators  was  ever  made  by  the  defendants  or  any  of  them,  as 
required  by  orators'  exhibit  No.  3,  thereinafter  mentioned  ;  that 
Hon.  Homer  E.  Royce  and  Edward  A.  Smith  at  the  time  said  rail- 
road was  constructed  were  a  committee  of  the  directors  empowered 
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to  settle  land  damages  upon  the  line  of  said  road  in  the  town  of 
Sheldon  where  the  lands  in  question  were  situated. 

The  defendants  offered  said  Rovce  and  Smith  as  witnesses  to 
show  an  agreement  made  bj  said  5.  C.  Kittell  with  them  as  such 
committee  before  the  entry  upon  said  lands,  whereby  said  Kittell 
consented  that  said  company  might  enter  upon  said  land  for  the 
purpose  of  constructing  its  said  railroad,  leaving  the  question  as  to 
the  amount  and  payment  of  damages  for  future  adjustment.  The 
orators  objected  to  the  admissibility  of  these  witnesses  on  the 
ground  that  the  said  J.  C.  Kittell,  with  whom  said  agreement  was 
alleged  to  have  been  made,  is  now  deceased.  The  master  overruled 
this  objection,  to  which  the  orators  excepted ;  and  from  the  testi- 
mony of  said  witnesses  taken  subject  to  the  orators1  objection  and 
exception,  I  find  that  in  the  fall  of  1870,  after  the  location  of  said 
railroad  over  the  lands  described  in  said  bill  and  before  entry  upon 
the  same  by  said  company  for  the  purpose  of  constructing  its  said 
railroad,  said  Royce  and  Smith,  as  such  committee  as  aforesaid, 
called  upon  J.  C.  Kittell  at  his  hotel  in  Sheldon  and  inquired  of 
him  what  he  asked  for  his  damages  for  the  taking  of  his  said  lands 
for  the  uses  of  said  railroad ;  that  said  Kittell  declined  to  fix  upon 
a  sum;  that  said  committee  informed  Kittell  that  said  company 
would  require  said  lands  soon  for  the  purpose  of  constructing  its 
road,  and  unless  the  damages  were  agreed  upon  they  would  have 
to  call  out  the  commissioners  to  appraise  the  same ;  that  said  Kittell 
thereupon  told  them  that  the  company  might  enter  upon  the  land 
and  build  its  road,  and  after  the  road  was  built,  if  they  could  not 
agree  upon  the  damages  to  be  paid  him',  the  same  should  be  ascer- 
tained by  leaving  it  out,  or  having  the  same  fixed  by  the  commis- 
sioners. To  this  the  committee  assented ;  and  the  company  entered 
upon  said  lands  and  built  its  road  without  further  arrangements 
respecting  said  damages. 

If  the  testimony  or  said  Royce  and  Smith  is  not  admissible  under 
the  objection  made  thereto  and  ought  not  to  be  considered  upon 
the  issue  to  which  it  relates,  then  I  find  that  there  is  no  evidence 
in  the  case  tending  to  show  that  the  said  J.  C.  Kittell  ever  con- 
sented to  the  entry  upon  said  lands  by  said  company  for  the  pur- 
pose of  constructing  its  railroad. 

There  was  no  evidence  in  the  case  tending  to  show  that  said  J. 
C.  Kittell,  in  his  lifetime,  or  the  orators  as  his  administrators,  ever 
consented  to  the  operating  of  said  railroad  over  said  lands,  or  the 
occupation  thereof  tor  that  purpose,  or  that  he  or  they  ever  forbid 
or  protested  against  such  operation  and  occupancy. 

There  was  no  evidence  in  the  case  tending  to  show  that  said 
J.  C.  Kittell  and  said  company  ever  agreed  upon  the  amount  of  his 
said  damages,  or  the  time  or  manner  of  the  payment  of  the  same; 
and  the  orators  as  his  administrators  have  made  no  such  agreement. 

The  orators  offered  in  evidence  a  paper  purporting  to  be  the 
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report  of  appraisal  of  damages  to  the  estate  of  J.  0.  Kittell  by  E. 
Henry  Powell,  D.  D.  Wead  and  J.  D.  Soule,  commissioners,  dated 
Dec  6, 1875  (Ex.  No.  3).  The  defendants  objected  to  the  admis- 
sion of  this  report  on  the  ground  that  there  was  no  proof  of  the 
due  appointment  of  said  commissioners.  Thereupon  the  orators 
notified  the  defendants'  solicitor  to  produce  the  original  certificate 
of  the  appointment  of  said  commissioners,  and  a  reasonable  time 
having  elapsed  in  which  the  defendants  might  produce  the  same  if 
in  their  custody,  the  orators  offered  as  witnesses  the  said  Powell, 
Wead  and  Soule,  named  in  said  report  as  commissioners,  who  eacli 
testified,  against  the  defendants'  objection  and  exception,  in  sob- 
stance,  that  they  signed  said  report  and  performed  the  duties  and 
services  stated  and  recited  therein  at  the  dates  and  in  the  manner 
therein  stated ;  that  neither  of  them  had  in  their  possession  tbe 
commission  under  which  they  acted,  and  had  never  seen  the  same 
since  the  day  of  the  hearing  before  them.  Said  Powell  testified 
that  he  drew  up  said  report  and  that  at  that  time  he  had  in  his 
possession  a  paper  certifying  to  his,  said  Wead's  and  said  Soule's 
appointment  as  commissioners  to  perform  the  services  detailed  in 
said  report ;  that  said  paper  was  not  now  in  his  possession ;  that  he 
had  made  search  for  it  and  did  not  know  its  whereabouts.  Said 
Edward  A.  Smith  testified  that  it  was  his  recollection  that  the  said 
railroad  company  joined  the  orators  in  calling  out  said  commis- 
sioners. 

If  upon  the  evidence  in  connection  with  said  Exhibit  No.  3,  it 
is  warrantable  for  the  master  to  find  the  due  appointment  of  said 
Powell,  Wead  and  Soule  as  such  commissioners,  then  I  find  such 
appointment,  and  admitting  Exhibit  No.  3  in  evidence,  find  all  the 
facts  therein  stated  to  be  true.  If  the  evidence  aforesaid  is  not 
admissible  then  there  is  no  evidence  in  the  case  of  the  appoint- 
ment of  said  Powell,  Wead  and  Soule  as  such  commissioners. 

I  further  find  that  said  report  (Exhibit  3)  was  not  recorded  in 
the  town  clerk's  office  in  Sheldon  until  October  14,  1879,  and  that 
no  appeal  was  taken  from  the  appraisal  therein  made,  and  said  snm 
of  six  hundred  dollars  has  never  been  paid  nor  any  deposit  thereof 
made  as  ordered  by  said  report. 

I  further  find  that  neither  of  the  defendants  has  constructed  or 
maintained  the  crossings  or  cattle-pass  mentioned  in  said  report, 
nor  restored  the  water-course  therein  referred  to,  and  that  in  con- 
sequence of  the  defendants'  neglect  in  those  respects  the  orators 
have  suffered  damages  up  to  date  to  the  amount  of  $200. 

The  orators  introduced  evidence  as  to  the  actual  damages  sus- 
tained by  reason  of  the  taking  of  said  lands  for  railroad  purposes 
from  which  I  find,  if  said  Exhibit  No.  3  is  not  admissible  or  not 
binding  upon  the  parties  to  this  suit  or  upon  said  trustees  as  to 
the  appraisal  therein  made,  that  the  damages  sustained  at  the  date 
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of  this  report,  including  said  sum  of  $200,  last  above  mentioned 
is  the  snm  of  $1000. 

I  further  find  that  said  Missisqnoi  R.  R.  Co.  occupied  said  land 
for  railroad  purposes  from  the  time  of  its  entry  thereon  till  Novem- 
ber 15, 1877,  and  since  that  date  until  the  present  time  said  trus- 
tees, Smith,  Cheeney  and  Stevens,  have  occupied  the  same  for  like 
purposes. 

If  Exhibit  No.  3  is  a  valid  assessment  of  the  orators'  said  dam- 
ages and  the  orators  are  entitled  to  decree  therefor,  they  should 
hive  interest  thereon  from  December  1,  1870,  the  date  of  the  said 
company's  entry  on  said  land,  unless  the  court  should  be  of  opinion 
that  interest  should  run  from  the  date  of  said  Exhibit  3. 

Award  of  com  mission  era  (Exhibit  No.  3). 

"  Whereas  the  Missisquoi  R.  R.  Co.  have  located  their  road  over 
land  owned  by  the  estate  of  Jonathan  C.  Kittell  of  Sheldon  in  the 
-county  of  Franklin  and  State  of  Vermont,  which  land  so  taken  by 
said  company  for  said  road  is  situated  in  the  town  of  Sheldon  in 
the  county  of  Franklin,  and  is  described  as  follows,  to  wit: 

.     .     .     (Description  of  the  land.) 

"And  whereas  the  said  company  and  the  said  Jonathan  Kittell's 
estate  have  not  been  able  to  agree  upon  the  amount  of  damages  there- 
for, and  application  having  been  made  to  the  undersigned  by  said 
company  to  appraise  said  damages,  we,  having  been  duly  appointed 
•commissioners  for  that  purpose  under,  and  according  to  the  act 
incorporating  said  company,,  duly  notified  said  company  and  the 
said  Jonathan  Kittell's  estate  that  we  would  meet  ...  to  appraise 
said  damages,  .  .  .  and  at  the  time  and  place  aforesaid  we  met 
and  the  said  company  appeared  before  us  by  their  attorney,  and 
L.  H.  Kittell,  administrator  of  said  Jonathan  Kittell's  estate,  did 
appear.  ... 

44  We  appraise  and  award  to  the  said  Jonathan  Kittell's  estate  the 
sum  of  six  hundred  dollars  as  and  for  his  damages  for  the  said  land 
above  described  and  so  taken  for  said  road,  and  for  all  damages 
that  may  accrue  to  said  estate  by  reason  of  the  location  of  said  road 
over  said  premises,  which  sum  we  order  and  direct  the  said  com- 
pany to  deposit  in  the  First  National  Bank  at  St.  Albans  to  the 
•credit  of  the  said  Jonathan  Kittell's  estate. 

uAnd  we  do  further  order  and  direct  that  said  company  shall  at 
once  restore  the  water-course  cut  off  in  the  construction  of  said 
road  by  laying  the  same  across  the  line  of  said  road  under  the 
railroad  track,  and  build  and  maintain  for  the  accommodation  of 
said  farm  the  following  crossings,  to  wit :  two  ordinary  farm  cross- 
ings, one  opposite  the  old  house  on  said  farm  just  west  of  the 
telegraph  pole,  and  one  near  the  switch  as  the  same  is  now  estab- 
lished, within  the  limits  of  the  land  described  herein ;  also  a  cattle- 
pass  with  suitable  guards  opposite.the  barns." 

[Signed  by  Commissioners.] 
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The  case  of  Hart  v.  Railroad  Co.  also  arose  in  Franklin  County. 
All  that  is  necessary  to  state  of  the  master's  report  is  as  follows : 

"  That  after  said  company  surveyed  and  located  its  railroad  upon 
the  orator's  said  land,  and  on  the  1st  day  of  October,  1871,  and  before 
said  company  had  made  any  entry  upon  said  lands  for  the  purpose 
of  constructing  its  said  railroad,  the  orator  and  said  company  agreed 
upon  the  sum  of  four  hundred  dollars  as  the  orator's  damages  occa- 
sioned by  the  construction  of  said  railroad  upon  said  lands,  and  that 
on  the  1st  day  of  June,  1879,  the  defendant,  Smith,  in  behalf  of 
said  trustees  paid  to  the  orator  as  part  of  such  land  damages,  the 
sum  of  two  hundred  (200)  dollars,  and  that  the  balance  of  said  sura 
of  four  hundred  dollars  has  never  been  paid,  although  demand 
therefor  has  been  made  by  the  orator  before  bringing  this  suit; 
that  the  orator  never  gave  any  consent  to  said  company  to  enter 
upon  said  lands  for  the  purpose  of  constructing  its  said  railroad, 
nor  has  he  ever  given  any  consent  to  any  of  the  defendants  to 
occupy  said  lands  for  the  operation  of  said  railroad ;  that  the  orator 
has  never  made  any  agreement  with  the  defendants  or  either  of 
them  respecting  the  payment  of  said  damages,  and  no  agreement 
touching  the  same  except  the  agreement  of  October  1,  1871,  as 
aforesaid,  by  which  the  amount  of  said  damages  was  fixed." 

Edson,  Cross  &  Start  for  the  orators. 

Poland  &  H.  S.  Royce  for  the  defendants. 

Taft,  J. — I.  The  first  question  made  is  whether  the  witnesses, 
Royce  and  Smith,  were  competent.  In  making  the  contract  with 
the  intestate  they  acted  as  agents  of  the  railroad  company,  and  the 
plaintiffs  claim  that  as  Kittell  is  dead  the  agents  of  the  company 
who  made  the  contract  with  him  should  be  excluded  as  witnesses 
by  force  of  R.  L.  ss.  1002-3.  Those  sections  apply  to  parties  only, 
and  do  not  exclude  a  mere  agent  or  officer  through  whom  a  party 
negotiates.  Poquet  v.  North  Hero,  44  Vt  91 ;  Cheney  v.  Pierce, 
38  Vt.  515. 

II.  The  railroad  company  entered  upon  the  land  by  consent  of 
the  owner,  under  an  arrangement,  that  it  might  build  the  road,  and 
when  built,  if  they  could  not  agree  upon  tne  damages,  the  same 
should  be  ascertained  by  leaving  it  out  or  having  them  fixed  by 
commissioners. 

The  damages  were  subsequently  appraised  by  commissioners* 
The  defendants  at  the  hearing  before  the  master  objected  to  the 
admission  of  the  award  in  evidence,  upon  the  ground  that  it  was 
not  made  within  two  years  from  the  time  of  such  entry.  There  is 
no  limit  fixed  by  the  statute  within  which  the  commissioners  may 
be  called  out.  JNo  action  can  be  brought  by  the  land-owner,  under 
s.  3371  R.  L.,  until  the  expiration  of  two  years  from  the  time  of 
the  entry ;  but  commissioners  may  be  appointed  at  any  time  while 
the  damages  remain  unliquidated.    It  would  be  rank  injustice  to 
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hold  that  the  land-owner  was  deprived  of  pay  for  his  land  because 
its  value  had  not  been  appraised,  when  he  nad  no  power  to  institute 
proceedings  for  an  appraisal.  Such  proceedings  can  be  instituted 
only  "  upon  application  for  that  purpose  by  the  corporation." 

Neither  was  it  a  tenable  objection  that  there  was  no  record  or 
other  legitimate  evidence  of  the  appointment  of  the  commissioners.. 
The  law  does  not  require  such  record,  and  the  loss  of  the  commis- 
sion being  shown,  parol  evidence  was  proper  to  establish  the  fact 
of  the  appointment. 

III.  The  Statute  of  Limitations  is  insisted  upon  as  a  defence  to 
this  suit,  and  s.  3371  R.  L.  is  cited  to  sustain  such  claim.  This  is 
not  an  action  brought  under  that  section.  The  award  was  made 
on  the  sixth  of  December,  1875,  and  this  suit  was  brought  in  the 
year  1880,  and  is  clearly  not  barred  by  the  statute. 

IV.  The  important  question  in  this  case  is,  what  effect  did  tho 
arrangement  made  by  the  railroad  company  and  the  orators'  intes- 
tate have  upon  the  tatter's  rights  as  land-owner  ?  The  report  shows- 
that  Kittell  consented  to  the  entry  upon  his  land  and  to  the  con- 
struction of  the  road,  under  an  arrangement  as  to.the  mode  of  ascer- 
taining his  damages,  and  subsequently  being  unable  to  agree  upon 
the  amount,  the  same  were  determined  by  commissioners,  and  re- 
main unpaid.  The  defendants  contend,  having  entered  upon  the 
land  by  consent  of  the  owner,  that  he  had  no  rights  remaining  in 
the  land  itself,  but  that  the  road  became  his  debtor  for  its  value 
at  the  time,  and  cannot  now  be  disturbed  in  their  possession,  and 
that  the  mortgagees  of  the  land  hold  it  free  from  all  claim  what- 
ever of  the  original  owner.  To  give  effect  to  this  claim  we  must 
hold  that  consent  to  an  entry  upon  land  for  the  purpose  of  construct- 
ing a  railroad,  and  without  payment  of  its  value,  and  without  con- 
veyance of  it  by  the  owner,  with  an  agreement  as  to  a  future  ad- 
justment of  damages,  constitutes  a  complete  contract  of  sale,  the 
same  as  though  the  land  had  been  conveyed  by  the  owner  and  paid 
for.  We  think  there  is  no  authority  for  such  holding.  Unless  by 
clear  and  express  contract  the  land-owner  should  not  be  deprived 
of  compensation,  and  the  right  to  retain  a  lien  upon  the  land  taken 
for  its  payment. 

The  cases  of  McAuley  v.  The  Western  Vt.  R.  R.  Co.  et  al.9  3a 
Vt.  311,  and^Knapp  et  al.  v.  McAuley  and  others,  39  Vt.  275,  are 
cited  by  the  defendants  as  sustaining  the  claim  that  the  orators  are 
not  entitled  to  any  equitable  relief.  They  have  been  so  often  cited 
for  that  purpose  mat  it  is  well  to  understand  what  is  decided  by 
them.  McAuley  brought  an  action  of  ejectment  against  the  road, 
and,  whether  he  could  maintain  it  or  not  was  the  question  in  the 
first  case ;  and  the  latter  cause  was  a  bill  in  equity  to  enjoin  the 
former. 

In  the  equity  suit,  Judge  Barrett,  in  delivering  the  opinion  of 
the  court,  said :  "  We  adopt  and  reassert  the  doctrine  propounded 
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in  the  case  of  McAuley  v.  The  Western  Vt.  R.  R.  Co.  and  Clark, 
S3  Yt.  311,  that  if  the  land-owner  foregoes  his  right  to  have  bis 
•damages  ascertained  and  paid  before  the  making  of  the  road  oyer 
his  land  is  commenced,  and,  nnder  some  arrangement  as  to  the 
subsequent  ascertainment  and  payment  of  bis  damages,  consents 
that  the  work  may  proceed  before  the  damages  are  to  be  ascer- 
tained and  paid,  he  cannot  thereafter  interpose  and  prevent  the 
work  in  progress,  or  prevent  the  use  of  the  road ;  nor,  unless,  at 
least,  there  is  some  special  and  binding  contract  to  that  effect,  can 
he  assert  a  lien  on  the  land  taken  and  occupied  for  the  road,  in  the 
nature  of  a  mortgage  for  the  purchase  money,  or  value  of  the 
land." 

This  holds  that  in  those  cases  where  by  consent  of  the  land- 
owner the  company  enters  upon  the  land  and  constructs  their  road 
without  prepayment  of  the  damages,  the  owner  loses  all  right  and 
interest  in  his  land  either  at  law  or  in  equity.  We  do  not  under- 
stand that  the  McAuley  case  propounds  any  such  doctrine,  and  we 
refer  to  the  case  itself  to  ascertain  what  was  before  thfc  court,  and 
what  was  decided.  The  facts  were  shown  that  McAuley  bad 
agreed  with  the  company  to  receive,  in  payment  for  his  damages, 
fltock  of  the  company  at  its  par  value ;  that  certificates  were  issued 
in  his  name  for  the  requisite  amount  and  tendered  him,  but  he  re- 
fused them,  and  they  were  deposited  with  the  clerk  for  his  use. 
Here  was  an  agreement  between  the  parties  that  the  company 
might  enter  upon  the  land  and  construct  their  road  and  pay  the 
owner  in  stock,  which  was  duly  tendered  him.  The  company  had 
performed  all  that  they  were  reauired  to  perform,  had  taken  the 
land,  and  in  effect  paid  for  it.  Having  entered  upon  the  land  by 
consent  they  were  not  trespassers,  and  having  tendered  payment 
for  it  in  the  manner  agreed  upon,  they  were  entitled  to  a  specific 
performance  of  the  contract,  and  it  was  well  held  that  neither  tres- 
pass nor  ejectment  would  lie.  But  the  court  say  that  while  the 
party  cannot  assert  his  claim  in  such  a  form  as  to  stop  the  com- 
pany in  the  progress  of  their  works  and  in  operating  them,  that 
he  "does  not,  of  course,  lose  his  claim  or  the  right  to  enforce  it,  in 
all  proper  modes.  He  may  possibly  have  some  rights  analogous 
to  tne  vendor's  lien  in  England,  and  here,  until  the  legislature  cut  it 
off."  This,  although  the  vendor's  lien  has  been  abolished  in  this 
State,  recognizes  an  equitable  one  upon  the  land  in  behalf  of  the  land- 
owner, although  he  has  consented  to  the  entry  upon  his  premises. 
And  the  learned  Chief  Judge  Eedfield,  who  delivered  the  opinion, 
in  his  work  on  railway  cases  suggests  a  remedy  by  placing  the 
road  in  a  receiver's  hands  until  the  earnings  would  pay  the  land 
damages.  There  is  nothing  therefore  in  the  McAuley  case  war- 
ranting the  claim  of  the  defendants. 

We,  therefore,  hold  that  where  a  railroad  company  has  entered 
upon  land  and  constructed  its  road  without  making  compensation 
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to  the  land-owner,  and  such  entry  and  construction  were  by  the 
tatter's  consent,  that  ejectment  and  trespass  cannot  be  maintained  ;. 
and  the  same  rule  should  apply  where  tne  original  entry  was  with- 
out the  consent  of  the  land-owner  in  case  he  stands  by  and,  knowing 
of  the  entry  and  construction,  makes  no  objection  to  it,  and  per- 
mits the  road  to  be  used  for  years.  He  should,  under  such  circum- 
stances, be  held  to  have  acquiesced  therein.  But  the  owner  should 
not  lie  deprived  of  compensation  for  his  land  ;  he  is  eutitled  to  an 
'•equivalent  in  money,"  and  he  ought  not  to  be  held  estopped  from 
asserting  a  lien  upon  the  land  by  such  consent,  with  an  accompany- 
ing agreement,  as  to  the  amount  of  his  damages,  or  by  submitting 
the  same  to  the  award  of  arbitrators.  If  the  transaction  between 
the  parties  constitutes  a  contract  of  sale  the  land-owner  should  then, 
look  to  his  debtor  for  payment,  and  has  no  lien  unless  by  express- 
contract. 

In  the  cases  under  consideration  the  facts  do  not  warrant  us  in 
saying  that  there  was,  in  either,  a  contract  of  sale;  all  stand  upon 
the  law  governing  the  taking  of  land  by  virtue  of  the  right  of 
eminent  domain. 

We  do  not  say  that  an  action  at  law,  under  the  statute,  cannot 
be  maintained  against  the  takers  of  the  land  under  such  circum- 
stances; but  having,  as  we  think,  an  equitable  lien  upon  the  landr 
there  is  no  reason  why  the  owner  is  not  entitled  to  a  remedy  in 
chancery  to  enforce  it.  What  that  remedy  should  be  is  for  the 
court  to  determine.  As  before  stated,  it  was  suggested  by  tho 
late  Chief  Judge  Eedfield  (2  Red.  Am.  Kailw.  Cases,  2d  ed.  253) 
that  the  road  could  be  placed  in  the  hands  of  receivers  until  the 
damages  were  paid  from  the  earnings.  This  in  most  cases  would 
be  a  needless  proceeding ;  and  our  courts  have  adopted  an  effective,, 
expeditions,  and  probably  a  less  expensive  method  by  enjoining 
the  company  from  using  the  land  until  the  damages  are  paid. 
Kendall  et  al.  v.  Mis.  &  Clvde  R.  R.  R.  Co.  et  <d.,  55  Vt*.  438; 
a.  a,  14  Am.  &  Eng.  R.  R.  Cas.  423. 

V.  In  whatever  manner  the  company  took  the  land  a  record  of 
the  proceedings  should  have  been  made  to  complete  their  title. 
The  record  title  remained  in  the  original  owner,  and  the  land  not 
being  paid  for,  a  subsequent  vendee  was  chargeable,  with  notice 
of  the  equitable  lien  resting  upon  the  land,  and  took  it  subject  to 
that  burden. 

The  orators  are  entitled  to  a  decree  for  the  six  hundred  dollars 
assessed  as  damages,  with  interest  since  the  first  day  of  December, 
1870,  the  date  of  entry  upon  the  land.  The  master  reports  that 
the  defendants  have  not  constructed  the  crossings  and  cattle-pass, 
nor  restored  the  watercourse,  which  are  mentioned  in  the  commis- 
sioners' award,  and  that  the  orators9  damages  resulting  therefrom 
to  the  fourth  day  of  December,  1882,  amount  to  the  sum  of  two 
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hundred  dollars;  and  there  should  be  a  decree  for  the  payment  of 
that  sum,  with  interest  from  the  last-named  date. 

The  pro  forma  decree  of  the  Court  of  Chancery  is  reversed,  and 
cause  remanded,  with  a  mandate  that  a  decree  be  entered  for  the 
orators,  in  accordance  with  the  foregoing  views;  and  for  the  rea- 
sons given  herein,  the  cases  of  Hart  v.  the  same  defendants,  and 
Bugbee  v.  St.  Johnsbury  &  L.  C.  R.  R.  Co.,  and  Dean  v.  the  lat- 
ter, are  disposed  of  in  like  manner. 

See  next  case  and  note.  \ 
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V. 

Little  Rook  Junction  Ry.  et  al. 

(48  Arhamas  Reports,  111.) 

Where  the  proposed  action  of  a  railroad  company  in  taking  land  for  its 
track  is  unauthorized,  Chancery  may  restrain  it  by  injunction. 

The  statutory  proceeding  to.  condemn  land  for  right  of  way  for  railroads 
is  special,  to  ascertain  the  compensation  to  be  paid  the  owner  for  the  land  to 
be  taken.  No  provision  is  made  for  any  issue  upon  the  right  to  condemn, 
and  the  owner  cannot  in  that  proceeding  question  the  legality  of  the  cor- 
poration. 

Although  the  existence  of  corporations  voluntarily  organized  under  gen- 
eral statutes  cannot  be  questioned  collaterally,  yet  if  they  have  resulted  from 
fraudulent  combinations  of  individuals  to  procure  powers  under  circumstances 
and  for  purposes  not  within  the  scope  and  purpose  of  legislative  intent,  and 
under  shelter  of  their  charter  are  about  to  exercise  powers  oppressive  to 
an  individual,  they  may  be  restrained  by  private  suit  of  those  injured  or 
about  to  be. 

Appeal  from  Pulaski  Chancery  Court. 
Caruth  &  Erb  for  appellants. 
John  McClure  for  appellees. 

Eakin,  J. — Appellants  own  a  half  block  of  ground  in  little 
Rock,  lying  on  the  north  side  of  an  alley  dividing  the  block,  and 
consisting  of  lots  numbered  from  1  to  6,  inclusive.  It  has,  along 
its  river  front  on  the  north  side  of  the  block,  a  railway  track, 
being  part  of  the  line  of  the  defendant  company,  the  Little  Rock, 
Miss.  River  &  Texas  Ry.  Upon  the  opposite  side  of  the 
Arkansas  River,  the  line  of  the  defendant  company,  the  Little 
Rock  &  Fort  Smith  R.  R.  Co.,  comes  in  to  its  eastern  terminus  at 
the  town  of  Argenta.  Up  to  the  time  of  the  proceedings  in- 
volved in  this  suit  there  had  been  no  connection  between  the  two 
roads. 
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The  defendant,  the  Little  Bock  Junction  B.  B.,  was  organized 
recently,  under  the  general  act  of  the  State,  for  the  avowed  pur- 
pose, as  expressed  in  the  articles,  "  of  building,  operating,  main- 
taining and  owning  a  line  of  railroad,  with  all  the  necessary  turn- 
outs, side  tracks,  turn  tables,  depot  station-houses,  switches,  and  all 
things  thereunto  appertaining ;  commencing  at  some  suitable  point 
east  of  Commerce  Street,  in  the  city  of  Little  Bock,  .  .  .  where  a 
connection  may  or  can  be  made  with  the  line  of  road  of  the  Little 
Bock,  Miss.  Biver  &  Texas  By.,  thence  in  a  northwesterly  direc- 
tion on  the  most  practical  route,  across  the  Arkansas  Biver  to  a 
point  at  or  near  Barm**  Cross,  .  .  .  where  a  suitable  connncction 
may  be  made  with  the  Little  Rock  &  Ft.  Smith  By.  In  obtaining 
this  charter  it  seems  that  all  the  forms  prescribed  by  the  act  were 
followed,  and  all  the  requirements  of  the  act  fulfilled.  The  com- 
pany stands  prima  facie  as  a  proper  corporation,  entitled  to  all  the 
riglits  and  franchises  granted  oy  the  general  act. 

in  locating  its  track,  the  Junction  Company  proposed  to  pass 
along  the  alley  on  the  south  side  of  the  lots,  and  obtained  a  grant 
of  the  privilege  from  the  municipal  authorities  of  the  city.  It  re- 
quired also  the  use  of  the  lots  for  its  proper  purposes  (if  its  franchise 
be  valid),  and  commenced  proceedings  in  the  circuit  court,  under 
the  statute,  for  their  condemnation  to  its  uses.  The  proceedings 
being  likely  to  retard  the  prosecution  of  the  work,  the  circuit  court, 
under  sections  4950-1,  of  Gantt's  Digest,  directed  that  the  sum  of 
$5750  be  deposited  by  the  company  in  the  German  Bank  subject 
to  the  order  of  the  court ;  providing  that  then  "  it  shall  and  may 
be  lawful  for  the  petitioner  to  enter  upon  the  property  herein 
described,  and  proceed  with  its  work  through  and  over  said  land 
prior  to  the  assessment  and  payment  of  damages,  as  is  provided  by  " 
eaid  sections.  The  deposit  was  made,  and  the  certificate  thereof 
filed  in  court.  What  further  progress  towards  the  assessment  of 
damages  in  that  court  has  been  made  the  transcript  does  not 
disclose. 

Appellants  brought  this  bill  afterwards  to  enjoin  the  prosecution 
of  the  work  along  said  alley,  and  the  taking  of  the  lots,  alleging 
that  the  organization  of  the  company  was  a  fraud  upon  the  State 
in  this :  that  it  was  not  a  bona  fide  company  organized  to  build  and 
operate  a  railroad  as  pretended,  but  in  effect  a  bridge  company ; 
taking  the  guise  and  semblance  of  a  railroad  company  for  the  pur- 
pose of  building,  using,  and  deriving  revenue  from  the  bridge  with 
the  exemption  ^rom  taxation  accorded  by  statute  to  the  bridges  of 
railroads ;  that  in  truth  the  bridge  is  to  be  built,  used,  and  con- 
trolled by  the  two  old  companies,  which  for  that  purpose  have 
combined  in  a  colorable  scheme,  to  set  up  a  pretended  separate 
company,  to  accomplish  a  junction,  and  enjoy  the  revenues  of  the 
bridge. 

Some  of  the  specific  allegations  are  that  the  two  older  companies 
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are  under  the  same  management,  forming  together  one  road  which 
is  directed  and  controlled  by  the  same  parties  ;  that  the  incorpora- 
tors of  the  Junction  Company  filed  their  articles  at  the  instance  of 
the  old  companies ;  that  tne  proposed  road  is  to  be  only  about  two 
miles  long;  that  the  articles  are  silent  with  regard  to  a  bridge; 
that  they  are  claiming  to  assert  franchises  for  the  purpose  of  a 
bridge,  which  a  bridge  charter  would  not  have  conferred ;  that  the 
incorporators  of  the  Junction  Company  are  stockholders,  officers, 
or  employees  of  one  or  the  other  of  the  old  companies,  and  that 
its  capital  stock  is  "  largely  held  by,  or  in  trust  for,  persons  own- 
ing large  amounts  in,  or  largely  concerned  in  their  management; 
that  the  old  companies  paid  for  the  surveys,  estimates,  plans  and 
specifications  for  the  bridge  and  its  approaches ;  deposited  the  fees 
for  the  articles  of  incorporation ;  and  are  now  through  their  gen- 
eral offices  disbursing  all  the  expenses  of  bridge  construction ;  far- 
ther that,  simultaneously  with  its  incorporation,  the  Junction 
Company,  before  beginning  work,  conveyed  the  road  and  bridge 
about  to  be  built,  to  two  gentlemen  in  Boston  who  were  stockhold- 
ers and  officers  in  the  old  roads,  in  trust  to  secure  a  proposed 
bonded  indebtedness  of  $400,000,  with  interest  at  7  per  cent ;  that  at 
the  same  time,  with  the  execution  of  this  trust  deed  and  in  connec- 
tion with  it,  the  three  companies  entered  into  a  contract  in  writing 
by  which  control  of  the  bridge  property  was  given  to  the  old  compan- 
ies, which,  on  their  part,  bound  themselves,  with  other  things,  to 
guarantee  or  provide  for  the  payment  of  the  interest  on  said 
bonded  indebtedness ;  further,  that  said  bridge  is  intended  for 
foot  passengers,  vehicles,  and  general  use,  to  serve  the  purpose  of  a 
common  highway,  as  regards  modes  of  travel.  Further,  that  in 
order  to  reach  the  bridge  at  the  point  selected,  the  Little  Bock,. 
Miss.  <fc  Texas  Road  is  obliged  to  build  a  line  for  some  distance  in 
the  city,  parallel  to  its  present  track,  which  new  line  it  would  not 
have  authority  of  itself  to  build,  and  that  it  thus  became  necessary 
to  resort  to  an  application  to  the  city  authorities  by  a  new  com- 

Pa57- 

The  injury  apprehended  by  appellants  is  represented  thus :  that 

their  lots  are  of  great  business  value ;  that  a  line  through  the  al- 
ley, with  the  river  front  track  already  built,  would  so  hem  in  the 
lots  as  to  make  them  inaccessible  and  inconvenient  for  the  despatch 
of  business,  thereby  diminishing  the  market  value.  They  show 
further  the  commencement  of  the  proceedings  for  condemnation, 
and  allege  that  the  Junction  Railway  has  never  offered  them  a 
reasonable  compensation  for  the  lots  or  the  right  of  way  over 
them. 

They  pray  that  the  Junction  Company  be  enjoined  from  lay- 
ing the  track:  through  the  alley,  and  from  entering  upon  and  using 
the  lots. 

An  injunction  as  prayed  was  ordered  by  the  judge  of  the  County 
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Court,  issued  by  the  clerk,  and  duly  served.  The  general  man- 
ager of  the  roads  disregarded  it,  and  proceeded  to  lay  the  track 
along  the  alley.  On  the  15th  of  August,  1884,  a  rule  was  madq 
upon  him  by  the  Chancery  Court,  to  appear  and  show  cause  why 
an  attachment  should  not  issue  against  mm  for  contempt.  He  re- 
sponded, setting  up  want  of  notice  of  the  application  for  the  in- 
junction, and  want  of  authority  in  the  county  judge  to  order  it, 
inasmuch  as  it  did  not  appear  that  the  circuit  judge  was  absent 
from  the  county,  either  by  the  complaint  or  any  other  paper ;  also 
setting  forth  the  order  and  authority  of  the  Circuit  Court  to  pro* 
oeed  with  the  work,  on  making  the  deposit :  and  the  authority  of 
the  city  council  to  use  the  alley.  The  chancellor  held  that  he 
was  not  justified  thereby  in  disobeying  the  injunction,  although 
he  was  of  the  opinion  that  the  writ  had  been  improvidently  and 
irregularly  issued.  The  manager  was  let  off  upon  payment  of  all 
the  costs  arising  out  of  the  issuing  of  the  injunction,  and  the  pro- 
ceedings for  contempt. 

Appellants  then  prayed  that  the  injunction  be  extended  so 
as  to  restrain  the  defendants  from  further  prosecution  of  the 
proceedings  in  the  Circuit  Court  for  condemnation  of  the  lands. 

On  the  8th  of  September,  the  petition  for  a  restraining  order 
was  heard  and  dismissed.  The  appellants  announced  that  they 
would  stand  upon  their  complaint.  It  was  therefore  ordered  that 
the  injunction  which  had  been  issued  be  dissolved,  inasmuch  as  it 
was  improvident,  and  the  track  had  already  been  laid  along  the  al- 
ley. The  bill  was  dismissed  for  want  of  equity,  and  an  appeal 
granted. 

An  ancillary  injunction  as  prayed  below  has  been  made  by  this 
court  to  hold  all  matters  m  statu  quo,  while  tne  case  is  being  con- 
sidered. It  has  been  advanced  as  involving  interests  of  great  pub- 
lic importance  and  the  whole  matter  submitted. 

The  injury  impending  over  the  real  property  of  appellants  is  of 
a  permanent  and  material  nature.  Something  more  than  a  mere 
trespass  by  an  intruder  \vhich  may  be  compensated,  or  punished 
for  example,  leaving  the  property  in  as  good  condition  as  formerly. 
Lots  closely  confined  by  railroad  tracks  on  both  sides,  front  and 
back,  are  ill-suited  to  business  purposes,  much  less  for  residence^. 
Of  course  the  permanent  damage  would  be  greater  if  the  lots 
themselves  should  be  condemned.  If  the  proposed  action  of  the 
Junction  R.  R.  Co.  be  unauthorized,  there  can  be  no  doubt  of  the 
power  to  arrest  it  by  injunction.  Real  estate  has  always  been  thus 
protected. '  Partly  from  the  original  feudal  sentiment,  and  partly 
trom  its  intrinsic  nature,  all  real  estate  is  considered  as  having  a. 
peculiar  value  to  its  owner,  as  being  the  subject  of  local  affection. 
No  one  piece  of  land  is  in  law  as  good  to  the  owner  as  another 
piece  of  tne  same  value.  In  truth,  no  two  pieces  are  alike.  Hence 
the  market  value  of  land  before  and  after  injury,  affords  no  just 

20  A.  &  E.  R.  Cas.— 12 
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measure  or  criterion  of  compensation  for  a  wrongful  act,  affecting 
it  permanently.  Nor  is  it  at  all  clear  to  our  minds,  that  the  appel- 
lants have  a  full,  complete  and  adequate  remedy  at  law,  to  be  obtained 
by  way  of  defence  to  the  special  proceedings  in  the  Circuit  Court 
for  condemnation.  The  Junction  Company,  in  all  purely  legal  as- 
pects, is  a  proper  corporation,  clothed  with  franchise  of  eminent 
domain  to  the  extent  of  its  necessities.  The  proceeding  under  our 
statute,  is  a  special  one,  directed  solely  to  the  object  of  determin- 
ing the  compensation  to  be  paid  the  owner  of  property  proposed 
to  be  taken.  No  provision  is  made  for  any  issue  upon  the  right 
to  condemn.  It  could  not  be  there  pleaded  that  the  Junction 
Company  was  not  a  corporation.  To  attack  its  existence  collater- 
ally is  not  permissible.  See  cases  cited  in  Abbot's  Dig.  of  £aw  of 
Corp.  pp.  365  et  sea.  A  plea  in  the  nature  of  nul ^incorporation 
would  not  be  safe  in  the  face  of  complete  articles  of  association. 
If  the  objection  were  made  on  the  ground  of  fraud  in  obtaining  the 
franchise,  it  would  still  be  true  that  the  jurisdiction  and  proceed- 
ings in  chancery  to  relieve  against  fraud  are  more  complete  and 
effective  than  at  law. 

Besides,  it  is  plain  that  the  legislature  never  contemplnted  any 
such  defence  as  a  want  of  right  to  condemn  in  the  corporation. 
For  where  the  proceedings  are  liable  to  delay,  it  is  made  the  duty 
of  the  court  to  fix  a  sum  to  be  deposited  by  the  company,  and  to 
allow  the  property  to  be  taken  and  used  in  anticipation  of  the  settle- 
ment of  damages.  That  was  done  in  this  case,  and  appellees  con- 
tend that  the  order  allowing  the  Junction  Company  to  proceed  and 
take  the  property  is  in  the  natjire  of  res  judicata^  and  cannot  be 
now  enjoined. 

But  the  power  to  condemn  the  right  to  the  franchise,  was  not 
a  question  at  issue.  Further,  with  regard  to  corporations  not  act- 
ing under  special  charters  of  legislative  grant,  but  voluntarily  or- 
ganized under  general  laws ;  although  their  existence  as  corporations 
cannot  be  questioned  collaterally,  yet  if  they  have  resulted  from 
fraudulent  combinations  of  individuals  to  procure  powers  under 
circumstances  and  for  purposes  not  within  the  scope  and  purpose 
of  legislative  intent,  and  the  corporators,  under  shelter  of  their  arti- 
cles, are  about  to  exercise  powers  oppressive  to  the* individual,  they 
may  be  restrained  by  private  suit  of  those  injured  or  about  to  be. 
Fraud  has  no  immunity  anywhere,  in  any  guise.  Patterson  et  al.  v. 
Arnold  et  al.,  45  Penn.  St.  410 ;  Central  K.  R.  Co.  N.  J.  v.  Perm. 
R,  R.  Co.,  31  N.  J.  (Eq.)475.  This  is  the  course  that,  in  this 
case,  has  been  pursued.  We  think  the  Chancery  Court  properly 
entertained  the  bill,  and  had  jurisdiction  to  enjoin  the  company  if 
the  merits  of  the  case  required  that  relief.  The  real  question  pre- 
sented by  the  appeal,  is  this :  Does  the  bill,  taking  as  true  all  alle- 
gations of  fact  properly  made,  and  discarding  all  vague  and  gen- 
eral language  imputing  fraudulent  intent,  make  such  a  case  as 
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should  invoke  the  interposition  of  a  court  of  equity.  In  this  con- 
sideration the  nature  and  the  extent  of  the  damage,  as  being  per- 
manent and  irreparable,  cannot  aid  the  bill.  It  results,  if  the  com- 
pany be  a  lawful  one,  from  the  authority  of  the  State  in  the  exer- 
cise of  its  right  of  eminent  domain. 

The  statute  provides  that  any  number  of  persons,  not  less  than 
five,  being  subscribers  of  stock  in  a  contemplated  railroad,  may  be 
formed  into  a  corporation,  for  the  purpose  of  constructing,  own- 
ing and  maintaining  such  railroad,  by  compliance  with  certain 
forms  and  requirements,  which,  as  above  noted,  have  all,  in  this 
case,  been  fulfilled.  Amongst  other  powers  granted,  they  are 
clothed  with  the  right  to  take,  and  use,  all  lands  and  real  estate 
"  necessary  for  the  construction  and  maintenance  of  the  railroad 
and  stations,  depots  and  other  accommodations  necessary  to  accom- 
plish the  object  for  which  the  corporation  is  created,  upon  paying 
to  the  owner  a  compensation  agreed  to  by  the  parties,  or  acertained 
aDd  paid  or  deposited  as  thereinafter  provided.  Provision  is  made 
for  application  by  the  company  to  tne  Circuit  Court,  when  the 
compensation  cannot  be  agreed  on,  to  have  the  damages  assessed 
by  a  jury  of  twelve  men.  They  are  empowered  to  construct  the 
road  upon  or  across  any  stream  of  water,  watercourse,  road,  high- 
way, railroad  or  canal,  intersected  by  the  route,  and  to  cross,  inter- 
sect, join  or  unite  it  with  any  other  railroad  before  constructed  on 
any  point  on  its  route ;  and  upon  the  grounds  of  such  other  rail- 
road company,  with  the  necessary  turnouts,  sidings  and  switches, 
and  other  conveniences,  in  furtherance  of  the  object  of  its  construc- 
tion ;  and  to  borrow  monev  to  be  applied  to  the  construction  of 
their  road  and  fixtures,  ana  the  purchase  of  their  engines  and  cars. 
In  case  of  application  to  the  court  for  assessment  of  damages  it  is 
provided  that  when  the  determination  of  the  question  in  contro- 
versy is  likely  to  retard  the  progress  of  work  on,  or  the  business 
of,  the  railroad  company,  the  court,  or  judge  in  vacation,  shall  des- 
ignate an  amount  01  money  to  be  depositee!  by  such  company,  sub- 
ject to  the  order  of  the  court,  for  the  purpose  of  compensation 
afterwards  to  be  fixed,  and  upon  making  said  deposit  it  shall  be 
lawful  for  such  company  to  enter  upon  the  land  ana  proceed  with 
the  work.  Further,  it  is  expressly  provided,  that  any  railroad 
then  or  thereafter  chartered,  under  existing  laws,  may  purchase 
and  hold  any  connecting  road  and  operate  it,  or  may  consolidate 
their  companies  and  taake  one  company.  See  Gantt's  Dig.,  title 
Railroads. 

By  Act  of  Dec.  9,  1874,  the  purchasers  of  any  railroad  become 
invested  with  all  its  rights,  franchises,  etc.,  and  might  organize 
under  the  same  or  a  different  name,  with  power  to  issue  bonds 
whenever  deemed  expedient.  This  act  was  expressly  supplemental 
to  the  general  railroad  act. 

By  Act   of  Feb.  28,  1881,  all  railroads  authorized  to  cross  a 
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river  or  stream  are  empowered  to  construct  bridges  over  the  same,, 
adapted  to  highway  purposes  as  well  as  to  the  use  of  said  mad, 
with  suitable  approaches  and  ways ;  or  to  sell,  lease  or  otherwise 
convey  to  any  corporation,  organized  for  that  purpose,  the  right  to 
construct  such  bridge.  Power  was  given  to  take  tolls  at  fixed  rates ; 
and  the  company  building  the  bridge,  whether  the  road  company 
or  its  lessees,  were  invested  with  the  same  rights  and  powers  of 
condemning  land  and  property,  with  other  privileges  and  fran- 
chises as  were  then,  or  might  thereafter  be,  conferred  upon  railroad 
companies,  to  be  governed  by  the  same  proceedings. 

Under  the  Revenue  Act  of  1883,  railroads,  in  making  their 
schedules  of  property  for  taxation,  are  not  required  to  include,  or 
value,  embankments,  tunnels,  cuts,  ties,  trestles,  or  bridges.  They 
are  thus  exempt,  so  far  as  these  specifications  are  concerned,  but 
are  required  to  value  all  improvements,  stations,  and  structures,, 
including  the  railroad  track. 

Such  is  a  brief  view  of  the  railroad  legislation  of  the  State  in 
recent  years,  from  which  it  is  easy  to  perceive  a  prevailing  policy 
to  encourage  not  only  their  construction  by  separate  companies,, 
but  their  combination  into  continuous  lines.  It  is  a  policy  which 
our  growing  State  demands,  to  keep  her  abreast  of  the  march  of 
improvements  in  other  States,  and  to  open  to  our  farmers  a  speedy 
market  with  easy  transportation,  and  a  quick  connection  with  the 
great  marts  of  the  nation.  By  these  acts,  and  in  the  light  of  this 
manifest  purpose,  the  allegations  are  to  be  tested  and  viewed,  so  as 
to  determine  whether  the  company,  in  following  the  letter  of  the 
law,  and  endeavoring  to  avail  itself  of  its  grants  and  immunities, 
has  been  guilty  of  anything  intended  or  directed  to  contravene  this 
policy.  If  there  has  been  no  fraud  upon  the  State,  there  can  l>e 
none  predicated  on  hardship  to  individuals.  Every  citizen  is  re- 
quired to  yield  to  the  right  of  eminent  domain,  and  be  satisfied 
with  compensation,  whenever  the  right  to  exercise  that  right  lias 
been  lawfully  acquired. 

Through  the  bill,  and  its  own  judicial  cognizance,  this  court  is 
advised  that  the  Fort  Smith  road  runs  from  the  extreme  western 
border  of  the  State,  at  a  point  accessible  from  the  Indian  Territory 
by  a  navigable  river,  thence  southwesterly  through  the  middle  of 
the  State  to  a  point  on  the  Arkansas  River  opposite  Little  Rock. 
In  Little  Rock  begins  the  Little  Rock,  Mississippi  River  &  Texas 
road,  continuing  the  same  course,  southwesterly,  to  the  great  water 
artery  of  commerce,  the  Mississippi.  Separated,  these  two  roads 
failed  of  that  full  accommodation  to  the  wants  of  the  people  which 
it  was  the  manifest  design  of  the  legislature  to  meet  and  afford  by 
its  liberal  legislation,  united,  they  would  open  to  both  sections 
uninterrupted  communication  with  New  Orleans  and  the  eastern 
Southern  States,  which  would  be  available  to  large  numbers  of 
citizens,  invite  the  settlement  and  improvement  of  waste  lands,  and 
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develop  the  latent  wealth  of  the  State.  The  gap,  about  two  miles 
long,  required  to  be  closed  by  a  railroad.  It  was  difficult  to  con- 
ceive how  a  mere  toll  bridge  would  have  served  the  public  ne-  < 
cessity,  with  the  best  approaches  for  vehicles,  horsemen,  cattle,  and 
foot  passengers.  It  would  have  been  comparatively  a  mere  local 
convenience  for  the  residents  of  Little  Rock  and  those  upon  the 
north  side  of  the  river  near  enough  to  come  to  the  city  in  vehicles. 
No  great  public  purpose  affecting  the  mass  of  citizens  would  have 
been  subserved.  This  was,  of  course,  apparent  to  the  two  rail- 
roads, whose  managers  and  owners  saw  also  in  a  junction  railway 
their  own  best  interests.  They  had  a  right  to  look  to  those  inter- 
ests and  promote  them  by  legitimate  means.  Their  own  charters 
did  not  allow  them  to  construct  the  junction.  But  that  does  not  . 
seem  to  afford  any  clear  reason  why  they  should  not  encourage, 
promote,  and  even  aid,  another  company  in  obtaining  a  separate 
charter,  and  afterwards  even  buying  out  the  franchises  of  the  new 
company,  if  they  felt  disposed.  This  would  not  be  in  contraven- 
tion of  the  State  policy,  but,  it  seems  to  us,  rather  in  aid  of  it. 

The  law  does  not  prescribe  any  maximum  or  minimum  length  of 
the  road.  It  certainly  is  not  a  fictitious  railway.  It  is  not  denied 
that  one  is  in  process  of  being  built.  But  it  is  only  alleged  that 
the  present  corporators  never  mean  to  equip  and  run  it.  But  it  is 
not  alleged  that  they  mean  to  abandon  it  alter  it  is  built,  or  that 
it  will  not,  bona  fide,  afford  the  people  the  conveniences  of  trans- 
portation which  they  have  a  right  to  expect  in  return  for  the  grant 
of  franchises  by  the  State. 

The  corporators  are  individuals,  and  make  a  company  separate 
and  distinct  in  law.  They  propose  doing  what  their  charter  ex- 
presses. Even  though  most  or  every  one  of  them  were  officers,  or 
closely  interested  in  the  old  roads,  they  have  nevertheless  the  right 
to  become  members  of  a  new  and  distinct  corporation,  and  may 
legally  be  vested  with  distinct  franchises.  Concede  that  they  acted 
at  the  instance  of  the  old  roads,  their  right  is  none  the  less.  Busi- 
ness men  in  their  enterprises  constantly  act  at  the  instance  of  others 
for  their  mutual  benefit.     It  is  rather  commendable  to  do  so. 

If  as  a  road  the  Junction  Company  acquired  the  right  to  make 
its  road  over  the  Arkansas  a  public  highway,  and  take  general  tolls, 
and  to  hold  this  bridge  property  without  valuing  it  to  be  taxed, 
who  is  defrauded?  It  is  done  by  grace  of  public  law,  binding 
both  State  and  county.  It  is  a  concession  to  induce  just  such  en- 
terprises. Neighborhood  toll  bridges  have  not  the  same  public 
and  general  importance  as  those  which  keep  open  great  arteries  of 
commerce,  through  which  may  pulsate  the  trade  and  travel  of 
many  States.  There  16  a  reason  for  the  distinction.  "We  think  it 
cannot  be  taken  as  a  badge  of  fraud  that  this  Junction  Company 
availed  itself  of  this  advantage.  "What  the  law  openly  and  avow- 
edly allows  is  right. 
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The  Junction  Company  had  the  right  to  borrow  money  for  its 
construction,  and  to  issue  its  bonds.  Conceding  that  the  old  com- 
panies furnished  the  money,  and  acquired  the  right,  or  endeavored 
to  do  so,  of  controlling  the  Junction  Company  for  its  security,  that 
would  not  render  the  Junction  Company  fraudulent  in  its  incep- 
tion or  vitiate  its  articles.  Whether  or  not  the  old  companies 
transcended  their  powers  in  entering  upon  an  enterprise  germane 
to  their  purposes,  is  a  matter  between  them  and  the  State,  or  be- 
tween their  officers  and  stockholders  and  those  dealing  with  them. 
It  cannot  affect  the  right  of  the  Junction  Company  to  exercise  its 
right  of  condemning  and  taking  lands  for  its  own  construction. 
It  only  goes  to  show  that  the  old  companies  had  a  great  interest  in 
the  completion  of  the  Junction  Company,  and  expected  to  derive 
great  benefit  from  it.  But  no  burden  is  thereby  surreptitiously 
and  fraudulently  imposed  on  those  whose  property  is  taken, 
greater  than  would  have  fallen  upon  them  if  the  new  company 
had  been  organized  by  capitalists  who  were  strangers  to  both  the 
old  roads. 

We  have  carefully  examined  the  case  of  the  Cejitral  R.  R.  Co. 
of  New  York  and  others  v.  The  Pennsylvania  R.  R.  Co.  and 
others,  #upra,  which  has  been  earnestly  pressed  upon  us  by  coun- 
sel for  appellants.  In  many  respects  it  is  strikingly  like  this,  and 
an  injunction  was  granted.  There  are,  however,  points  of  differ- 
ence, one  of  which  is  commented  on  by  the  court.  It  is  that 
the  Junction  Company  was  organized  in  the  interests  alone  of  a 
private  corporation,  a  storage  company,  to  afford  access  to  their 
docks,  and  that  it  seriously  interfered  with  the  business  of  a  great 
railroad  organized  for  the  public  benefit.  The  propriety  of  an  in- 
junction depends  much  upon  the  particular  circumstances  of  each 
particular  case.  It  is  not  a  matter  of  strict  right,  but  of  some  dis- 
cretion. 

We  have  not  before  us  the  whole  of  the  legislation  of  the  State  of 
New  Jersey  upon  the  subject  of  railroads.  There  is  an  intimation 
in  the  opinion  that  the  law  could  not  be  applied  to  affect  purely 
private  purposes.  It  was  conceded  in  that  case  bv  the  affidavit  of 
the  president  of  the  Storage  Company  that  the  projected  road  which 
r*n  from  its  docks  to  the  line  of  the  New  Jersey  road  was  merely 
its  own  private  enterprise.  We  do  not  deem  it  necessary,  how- 
ever, to  seek  points  of  distinction  in  order  to  decline  making  the 
opinion  of  the  learned  court  of  New  Jersey  a  guide  in  the  decision 
of  this  case.  Each  State  has  its  own  policy,  and  it  ir  the  duty  of 
its  courts  to  carry  it  into  effect. 

The  policy  of  this  State  in  encouraging  the  building  of  new 
roads  is  extremely  liberal.  It  is  also  an  avowed  policy  to  encourage 
the  connection  of  old  roads  to  make  continuous  lines.  All  the  great 
marts  of  commerce  lie  without  our  borders,  and  this  is  essential  to 
the  prosperity  of  our  people. 
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To  close  the  gap  between  the  roads  terminating  one  at  Fort 
Smith  and  the  other  at  Arkansas  Oity,  far  down  the  Mississippi  on 
the  way  to  New  Orleans,  is  a  work  of  vast  importance.  It  is  a 
commercial  necessity,  if  the  people  above  Little  Kock  are  to  have 
fair  means  of  competing  in  their  prodncts  with  those  below.  Such  a 
road  interferes  with  no  other  franchise  of  equal  public  importance. 
It  should  be  a  very  clear  and  palpable  fraud  which  would  justify  the 
courts  in  stopping  this  work  at  once  and  perhaps  forever.  It  is  not 
at  all  probable  that  a  mere  bridge  company  will  ever  be  organized, 
and  it  would  not  without  just  such  co-operation  with  the  railroads, 
which  it  was  charged  was  fraudulent  in  the  Junction  Company,  be 
of  commercial  importance  to  the  majority  of  citizens.  The  com- 
panies charged  with  fraud  in  promoting  and  aiding  the  Junction 
Uompany  are  public  corporations  for  public  convenience,  which 
convenience  will  be  largely  increased  by  what  it  is  charged  they 
propose  to  do.  That  they  should  have  the  incentive  of  private 
emolument  from  increased  business  is  simply  necessary  to  human 
activity. 

Viewing  this  case  under  all  its  peculiar  aspects,  we  are  of  the 
opinion  that  the  Hon.  Chancellor  did  wisely  in  refusing  the  in- 
junction. The  dismissal  of  the  bill  without  formal  demurrer,  or 
leave  to  amend,  was  it  seems  in  accordance  with  the  wish  of  ap- 
pellants to  hasten  an  appeal  and  final  settlement.  It  is  irregular 
practice,  but,  under  the  circumstances,  no  ground  of  reversal. 
Affirmed. 

Landowner's  Right  to  an  Injunction. — Questions  of  the  appropriateness 
or  efficiency  of  equitable  remedies  are  constantly  arising  in  eminent  domain 
litigation.  No  remedy  perhaps  is  at  once  more  desirable  and  desired  than  an 
injunction  to  restrain  further  progress  in  the  process  of  condemnation  until 
compensation  is  actually  paid  or  ha?  been  secured. 

When  an  Injunction  will  be  Allowed. — In  the  following  cases  injunctions 
were  allowed.  Where  by  statute  in  England  railroad  companies  were 
authorized  to  take  property  without  judicial  or  other  public  authority,  in- 
junctions to  restrain  any  abuse  of  this  right  were  permitted.  Dodd  v.  Salis- 
bury &  N.  R.  R.,  1  Cliff.  Ch.  158;  Webb  v.  Manchester,  etc.,  Ry.  Co.,  4  Myl. 
&  0.  116  ;*  Flower  v.  London,  B.  &  8.  C.  Ry.  Co.,  2  D.  &  8m.  880;  Everafield 
«.  Mid.  Sussex  R.  R.,  3  De  G.  &  J.  286 ;  Biscoe  v.  Great  Eastern  Ry.  Co.,  L.  R. 
16  Eq.  Cas.  686. 

Injunctions  were  allowed  in  the  following  cases:  New  Central  Coal  Co.  v. 
George's  Creek  Coal  &  Iron  Co.,  57  Md.  537;  Sidener  v.  Norristown,  etc., 
Turnpike  Co.,  23  Ind.  628;  Norristown,  etc.,  Turnpike  Co.  v.  Burket  et  al.y 
26  Ind.  53;  Powers  v.  Bears  et  aH.y  12  Wis.  213;  Bohlman  v.  Green  Bay,  etc., 
R.  R,  30  Wis.  105;  Diedrichs  v.  Northwestern  Union  R.  R.,  88  Wis.  219; 
Lumsden  v.  Milwaukee,  8  Wis.  485;  Perrine  v.  Wallis,  87  Miss.  172;  Eide- 
meyer  t>.  Wyandotte  City,  2  Dill.  376 ;  Wen  v.  St.  Paul,  etc.,  R.  R.,  18  Minn.  155 ; 
Lohman  v.  St.  Paul,  etc.,  R.  R.,  18  Minn.  174;  Henry®.  Dubuque  &  Pacific  R. 
R.,  10  Iowa.  540;  Richards «.  Des  Moines  Valley  R.  R.,  18  Iowa,  259;  Hibbs  v. 
Chicago  &  S.  W.  R.  R.,  39  Iowa,  340;  Morris  &  E.  R.  R.  v.  Hudson  Tunnel 
R.  R.,  10  C.  E.  Green  (N.  J.),  384;  Holbert  v.  St.  Louis,  R.  C.  &  N.  R.  R.t 
45  Iowa,  23;  Commonwealth  v.  Pittsburgh,  etc.,  R.  R.,  24  Pa.  St.  159; 
Henderson  t>.  New  York  Central,  etc.,  R.  R.,  78  N.  Y.  428 ;  White  *.  Nash- 
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vflle,  etc.  R  R-,  7  Hekk  (Tom.),  518;  Evans  v.  Mlasouri,  Iowa  ft  Nebraska 
R  R.  84  Mo.  453;  Nortben  Pac  RRr.  Rft.M.RR,l  Am.  ft  Eng.  R  R 
Oaa.  8;  Story  a.  K.  T.  Elevated  R  R,  7  Am.  ft  Eng.  R  R  Cas.  596;  Pitta* 
burgh,  etc,  RRr.  Brace  18  Am.  ft  Eng.  R  R  Caa.  1 ;  Dominick  v.  Council 
Bluls,  etc,  R.  R,  10  Am.  ft  Eog.  R  R  Caa.  105;  Gammage  «.  Georgia 
Southern  R  R,  10  Am.  ft  Eng.  R  R  Caa.  871 ;  Chambers  v.  Cincinnati, 
etc.  R  R,  10  Am.  ft  Eng.  R  R  Caa.  376;  Denver,  etc.,  R  R  *.  D.  &  S.  P. 
R  R,  14  Am.  ft  Eng.  R  R  Caa.  88;  Jonea  e.  New  Orleans  ft  8.  R.  R, 
14  Am.  ft  Eng.  R  R  Caa.  817;  Kendall  a.  Miaaiaqiioi,  etc.,  R  R,  14  Am. 
ft  Eng.  R  R  Caa.  423;  Clouae  «.  Canada  S.  R  R,  14  Am.  ft  Eng.  R  R 
Caa.  456. 

Where,  owing  to  the  magnitude  of  the  interests  involved,  the  enjoining  of 
the  operation  of  a  railroad  would  be  a  very  serious  matter  and  likely  to 
seriously  incommode  the  public  the  court  will  often  withhold  an  injunction 
in  order  to  give  an  opportunity  for  the  damages  to  be  duly  assessed  and  paid. 
Harrington  r.  St.  Paul,  etc,  R  R,  17  Minn.  215 ;  Story  «.  N.  Y.  Elevated  R  R, 
7  Am.  ft  Eng.  R  R  Caa.  596. 

When  an  Injunction  will  be  Refused. — In  Dowling  t?.  Pontypool,  C.  ft 
N.  R  R.  L.  R  18  Eq.  Cas.  714.  it  was  held  that  where  a  company  takes 
land  in  excess  of  its  powers  equity  will  not  interfere,  if  the  amount  of  the 
excess  be  very  small.  When;  a  railroad  company  is  authorized  by  statute  to 
enter  upon  land  for  the  purpose  of  surveying  and  locating  its  road,  no  injunc- 
tion can  issue  to  prevent  an  entry  for  such  purpose.  Bonaparte  v.  Camden  ft 
Ambov  R  R,  1  Bald.  205;  Morris  Canal,  etc.,  Co.  r.  Fagin,  1  C.  E.  Gr. 
•(X.  J.)  419;  7  C.  E.  Gr.  (N.  J.)  490;  Vilas*.  Milwaukee  ft  Mississippi  R  R.  15 
Wis.  233;  Pettibonee.  La  Crosse  ft  M.  R  R,  14  Wis.  443;  Lexington  ft  Ohio 
R  R  e.  Ormsby,  7  Dana  (Ky.l,  276;  Murdock  c.  Prospect  Park  ft  Coney  Island 
R  R.,  73  N.  Y.  579 ;  Troy  ft  B.  R  R  t>.  Boston,  etc.,  R  R,  7  Am.  &  Eng.  R  R 
Cas.  49;  Gottachalk  r.  Lincoln  ft  W.  W.  R  R,  10  Am.  ft  Eng.  R  R  Cas.  118; 
C.  ft  P.  R.  R,  etc,  v.  Penna.  R  R  Co.  in  Md.,  10  Am.  ft  Eng.  R  R.  Co.  851. 

Estoppel. — In  some  cases  the  land-owner  has  been  held  estopped.  Bassett «. 
Salisbury  Mfg.  Co.,  47  N.  H.  426;  Jefferson  ft  Lake  P.  R  R  e.  New  Orleans, 
31  La.  Ann.  478;  Goodin  v.  Cincinnati  ft  Whitewater  Canal  Co.,  18  Ohio  St. 
109;  Higbee  v.  Camden  ft  A.R  R,  5  C.  E.  Gr.  (N.  J.)  435;  Easton  v.  N.  T. 
ft  L.  B.  R  R,  9  C.  E.  Gr.  (N.  J.)  49;  Meredith  e  Sayre,  5  Stew.  (N.J.)  557; 
Pickert  «.  Ridgefield  Park  R.  R,  10  C.  E.  Gr.  (N.  J.)  816.  But  see  Harrington 
a.  St.  Paul,  etc..  R  R,  17  Minn.  215 ;  Morris,  etc,  R.R«,  Hudson,  etc.,  R  R, 
10  C.  E.  Gr.  (N.  J.)  384. 


Sioux  City  axd  Pacific  R  R  Oo. 

v. 
Wkimeb. 

Where  a  railroad  is  constructed  across  a  highway  on  a  level  materially 
below  the  level  of  the  highway,  it  is  the  duty  of  the  railroad  company,  at  its 
own  expense,  to  adapt  the  level  of  the  highway  to  that  of  the  railroad,  by 
proper  gradients.  And  if  the  making  of  the  necessary  cuts  and  gradients  on 
the  highway  for  such  purpose  is  a  damage  to  adjoining  lands,  the  railroad 
company  will  be  liable  therefor. 

There  being  testimony  tending  to  show  that  defendant's  land  was  damaged, 
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was  isolated,  and  rendered  inaccessible  by  reason  of  tbe  taking  of  the  right  of 
way,  and  the  cuts  and  fills  rendered  necessary  by  the  construction  of  the 
railroad,  and  tbe  jury  having  been  permitted  to  view  the  premises,  a  verdict 
for  an  amount  of  damages  which  seems  to  be  reasonable  and  not  extravagant 
will  be  upheld. 

In  such  case  the  verdict  cannot  be  held  to  be  excessive. 

The  owner  of  land  taken  for  right  of  way  by  a  railroad  company,  having 
resided  upon  and  improved  it  for  several  years,  who  swears  that  he  knows 
what  it  is  worth,  is  a  competent  witness  on  the  question  of  its  value. 

So,  too,  are  other  persons  who  have  resided  for  several  years  in  the  imme- 
diate neighborhood  of  the  land,  and  who  seem,  upon  examination,  to  be 
well  informed  of  its  situation,  condition,  and  value. 

Error  to  tbe  district  court  for  Washington  County.    Tried  be- 
low before  Wakeley,  J. 
L.  W.  Osborn  and  Joy,  Wright  &  Hudson  for  plaintiff  in  error. 
Davis  &  Powers  for  defendant  in  error. 

Cobb,  C.J. — This  was  an  appeal  to  the  district  court  from  the 
award  of  damages  for  the  taking  of  a  right  of  way,  for  railroad 
purposes,  across  the  land  of  appellee.  Three  and  49-100  acres  of 
land  were  taken,  and  the  commissioners  allowed  as  damages  the 
♦sum  of  three,  hundred  and  forty-nine  dollars.  On  appeal  by  the 
railroad  company,  and  a  trial  to  a  jury,  the  verdict  was  for  four 
hundred  dollars.  And  the  railroad  company  brings  the  cause  to 
this  conrt  on  error. 

Counsel  for  plaintiff  in  error  make  three  points : 

"  1.  That  the  verdict  is  contrary  to  law,  and  is  not  sustained  by 
the  evidence." 

"2.  The  court  erred  in  refusing  to  give  instruction  No.  one 
asked  by  plaintiff." 

"3.  The  admission  of  improper  testimony." 

These  points  will  be  considered  in  the  inverse  order  in  which 
they  are  above  stated. 

ft  appears  from  the  bill  of  exceptions  that  the  first  witness 
called  was  the  engineer  who  laid  ont  the  line  of  railroad  across  the 
laud  in  question.  He  presented  a  map  which  is  attached  to  the 
hill  of  exceptions.  This  map  shows  the  railroad  cutting  off 
the  south-east  corner  of  defendant's  land,  or  rather  the  right 
of  way  covering  the  corner,  as  defendant's  land  does  not,  any  of 
it,  extend  across  the  right  of  way.  It  also  shows  a  public  highway 
crossing  the  railroad  track  nearly  at  right  angles,  near  the  south- 
east corner  of  defendant's  land,  and  entering  the  right  of  way  at 
the  point  where  the  north-west  line  of  the  right  of  way  crosses 
the  south  line  of  defendant's  land.  The  witness  stated  that  the 
depth  of  the  cut  of  thernad-bed  at  that  point  would  be  thirty-seven 
feet.  Witnesses  were  called  and  examined  by  the  defendant  over 
the  objection  of  the  plaintiff,  as  to  the  situation  of  the  plaintiff's 
land,  as  to  abruptness  and  descents,  in  connection  with  which 
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the  necessary  cutting  down  and  grading  of  the  bed  of  the  high- 
way would  render  a  portion  of  said  land  inaccessible  to  the  said 
highway.  Plaintiff's  counsel  contend  that  this  testimony  should 
have  been  excluded  because  they  say  that  "  if  the  said  cut  is  made 
as  suggested  by  the  questions,  the  change  in  highway,  if  made, 
will  be  made  entirely  outside  of  the  right  of  way  taken.  The 
supposed  inconvenience  to  defendant  by  reason  of  increase  of 
distance  in  travel  arises  or  will  arise  in  her  passing  from  other  por- 
tions of  her  land  not  taken  for  right  of  way.  The  questions  are 
based  upon  suppositions  as  to  what  may  or  may  not  occur  in  the 
future.  If  they  occur  it  will  be  a  change  in  the  highway  by 
others  than  the  company,  for  which  the  company  is  not  answerable 
to  the  defendant." 

The  railroad  company  having  acquired  the  right  of  way  over  de- 
fendant's land,  must  be  presumed  to  intend  to  cut  down  its  road- 
bed according  to  the  plan  and  profile  as  testified  to  by  its  engineer ; 
in  which  case,  as  I  understand  the  law,  it  would  be  its  duty  to  also 
cut  down  and  grade  the  highway  so  as  to  give  it  a  proper  gradient 
for  the  passage  of  vehicles.  And  if  by  reason  of  the  peculiar  sit- 
uation and  topography  of  her  land,  such  cutting  down  of  the  high- 
way would  bean  additional  damage  to  the  land,  1  know  of  no  reason 
why  it  should  not  be  allowed  to  her,  but  on  the  contrary  I  think 
that  the  provision  of  the  constitution,  as  well  as  considerations  of 
justice,  would  give  it  to  her.  Hence,  any  proper  testimony  was 
admissible  for  tne  purpose  of  enabling  the  jury  to  ascertain  the 
fact  and  extent  of  such  damage. 

Complaint  is  also  made  that  the  court  upon  the  trial  below  per- 
mitted witnesses  to  testify  as  to  the  market  value  of  the  land 
taken  for  right  of  way  without  showing  themselves  competent 

In  the  case  of  B.  &  M.  E.  R  Co.  t>.  Schluntz,  14  Neb.  421,  the 
law  is  thus  stated  in  the  syllabus  by  Ch.  J.  Lake :  "  The  owner  of 
land  taken  for  right  of  way  by  a  railroad  company,  having  re- 
sided upon  and  improved  it  for  several  years,  who  swears  that  he 
knows  what  it  is  worth,  is  a  competent  witness  on  the  question  of 
its  value."  "  So,  too,  are  other  persons  who  have  resided  for  sev- 
eral years  in  the  immediate  neighborhood  of  the  land,  and  who 
seem  upon  examination  to  be  well  informed  of  its  situation,  con- 
dition, and  value."  Tested  by  the  standard  thus  laid  down,  the 
witnesses  objected  to  were  entirely  competent 

2.  .Upon  the  trial  the  plaintiff  prayed  the  court  to  give  the  fol- 
lowing instruction  in  charge  to  the  jury : 

u  No.  1.  The  railroad  company  in  condemning  the  right  of  way 
over  the  land  of  the  claimant,  acquire  no  right  to  change  or  in- 
terfere with  the  public  highway,  and  the  claimant  can  recover  no 
damages  based  upon  any  imaginary  injury  based  upon  a  change  of 
grade  in  the  highway." 

From  what  is  said  above  in  considering  the  third  point,  it  can 
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scarcely  be  necessary  to  say  that  this  instruction  was  properly  re- 
fused. Leaving  out  the  word  "imaginary,"  the  very  reverse  of 
the  proposition  there  stated  is  believed  to  be  the  law.  The  raij- 
road  company  did  acquire  the  right  to  interfere  with  the  highway, 
and  thereby  assumed  the  duty  of  restoring  the  highway  to  a  con- 
dition of  usefulness  to  the  public  at  its  own  expense,  and  not  in 
any  degree  at  the  expense  of  the  defendant 

1.  That  the  verdict  is  contrary  to  law  and  is  not  sustained  by 
the  evidence. 

The  verdict  is  for  $400. 

There  is  a  sharp  conflict  of  evidence  as  to  the  value  of  the  defend- 
ant's land  actually  taken  for  right  of  way.  Two  of  the  defendant's 
witnesses  placed  the  value  of  the  three  and  49-100  acres  of  land 
taken  at  seventy-five  dollars  per  acre,  which  would  amount  to  two 
hundred  sixty-one  dollars  and  seventy-five  cents ;  two  of  them  placed  , 
it  at  fifty  dollars  per  acre.  The  plaintiff's  witnesses  placed  the  value 
at  about  half  that  amount.  But  it  will  be  remembered  that  de- 
fendant claimed  damages  in  addition  to  the  value  of  her  land  ac- 
tually taken,  for  the  deprivation  to  her  of  access  to  her  land  from 
the  highway  by  reason  of  the  gradient  of  the  highway  rendered  nec- 
essary to  reach  the  level  of  the  railroad  in  the  deep  cut.  And  it 
appears  as  well  from  the  bill  of  exceptions  as  from  the  record 
proper  that  the  jury  were  "conducted  in  a  body  in  charge  of  the 
sheriff  to  view  the  property  in  controversy  herein."  This  it  seems 
from  the  bill  of  exceptions  was  done  "  upon  request  of  one  of  the 
jurors  and  by  consent  of  parties."  Granted  that  the  sole  object 
of  this  view  was  to  enable  the  jury  to  apply  the  testimony  to  the 
case — in  other  words,  to  enable  them  to  understand  the  testimony, 
and  not  to  supply  the  place  of  testimony  entirely  wanting — there 
was  testimony  which,  with  the  aid  of  an  actual  view  of  the  premises, 
may  have  justified  the  jury  in  rendering  the  verdict  which  they 
did  render.  I  copy  a  portion  of  the  testimony  of  T.  M.  Canter, 
a  witness  on  the  part  or  the  defendant. 

Q.  Look  at  tnis  map  and  see  if  you  recognize  the  lay  of  the 
land  in  that  vicinity. 

-4.    Yes,  sir. 

Q.  Please  describe  the  lay  of  the  land  immediately  north- 
west of  the  central  portion  or  western  portion  of  this  piece  of 
land. 

A.  As  I  remember  from  observation  taken  while  on  the 
ground,  just  about  where  the  road  enters  the  Weimer  tract  of  land 
it  strikes  what  we  term  a  cove — a  flat  place  descending  from  the 
high  lands  to  the  low  bottom — and  it  runs  right  across  tne  mouth 
of  that  cove ;  the  line  of  the  new  road ;  the  bridge  approach  as  I 
understand  it. 
Q.    About  how  many  acres  is  there  in  that  cove,  from  your 
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recollection  of  it  ?  Do  yon  know  how  many  acres  there  is  in  that 
•cove  that  has  not  been  taken  ? 

A.    Perhaps  three  to  five  acres. 

Q.  State  how  that  land  is  situated  with  relation  to  being  cut  off 
by  reason  of  the  construction  of  the  road  across  there. 

A.  The  cove  coming  down  from  the  high  lands  extends  to  the 
present  lines  of  the  new  road. 

Q.  Coming  down  from  the  high  lands  and  running  down  to  the 
present  grade,  which  is  some  more  than  six  feet,  does  it  render  it 
impossible  to  cross  it? 

A.  I  don't  know.  It  is  more  than  six  feet,  I  should  judge  from 
the  appearance. 

Q.  Can  you  indicate  at  what  point  on  the  county  road  is  most 
accessible  to  this  cove? 

A.  The  county  road  as  marked  here  is  not  as  I  understand  it. 
It  is  not  on  the  line  of  the  old  one ;  from  the  present  travelled  road 
this  would  be  the  most  accessible  point  (indicating)  if  the  road  was 
not  there,  being  right  opposite  the  land  in  question. 

Q.  What  is  the  prospect  as  to  whether  there  is  to  be  a  cut  or  a 
fill  at  the  point  indicated? 

A.  There  is  a  till  there  of  six  feet  or  more. 

Q.  Explain  which  would  be  the  most  accessible  point  to  get  to 
her  piece  of  land,  this  being  the  county  road  as  before  indicated, 
when  you  come  down  following  the  line  of  the  county  road  oppo- 
site this  point. 

A.  The  most  accessible  road  to  it  would  be  from  the  point  here, 
opposite  the  land  we  wish  to  approach,  and  that  would  be  at  that 
point  (indicating  on  the  county  road).  In  order  to  get  to  the  land 
from  the  county  road  we  cross,  as  has  been  said,  a  fill  of  twelve 
feet  in  height.  That  is  the  only  difference  in  the  condition  of 
things  now  and  the  way  they  were. 

Q.  Indicate  where  the  owner  of  the  land  will  have  to  go  now 
from  the  county  road  in  order  to  approach  this  particular  piece 
that  yon  have  been  testifying  to. 

A.  She  would  have  to  go  northwest  until  she  gets  clear  beyond 
the  railroad,  being  southeast  of  the  travelled  road  until  she  gets 
west  of  the  land  taken ;  then  back  along  through  the  cultivated 
lands  to  this  point  (indicating),  that  being  the  only  accessible  way 
of  reaching  that  from  the  county  road  at  this  point. 

Q.  Suppose  you  were  coming  in  from  the  west? 

A.  Then  you  would  come  to  this  point  (indicating)  and  go  down 
across  the  cultivated  lands  in  that  direction  to  the  land  in  question. 

Q.  What  is  the  lay  of  the  land  ? 

A.  Broken  and  abrupt.     Quite  a  descent. 

Q.  Designate  at  what  point  the  owner  of  this  land  could  get  to 
this  piece  without  having  to  contend  with  the  abrupt  bluff. 
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A.  He  would  have  to  make  his  detour  around  in  here  some- 
where, and  go  down  in  that  direction — down  the  valley. 

Q.  Suppose  the  railroad  should  cut  down  to  the  fall  width  of 
tbeir  right  of  way,  on  a  level  with  their  road-bed  at  the  present 
time,  making  thirty-seven  feet  of  a  cut  at  the  point  that  the  county 
road  crosses  on  the  southwest  corner  of  the  triangular  piece,  what 
means  of  access  would  they  have  to  this  land  ?  .  .  . 

A.  There  would  seem  to  me  to  be  none  from  that  direction. 

Q.  Would  there  be  any  from  any  direction?  If  so,  can  you 
point  out  on  this  map  what  direction  it  might  be  had  to  that  land?' 

A.  In  going  east  along  the  county  road  from  this  point  (indicat- 
ing the  southwest  corner  of  the  eiglity,  of  which  this  three  acre* 
is  a  part)  that  land  could  be  reached  by  making  a  detour  around 
this  abrnpt  descent,  and  then  approach  it  from  the  north  or  north- 
west, which  I  think  would  bo  about  the  only  practical  route  that 
that  portion  of  the  land  could  be  reached  by. 

Q.  Would  there  be  any  additional  distance  to  travel  to  go  this- 
route  you  have  indicated  to  this  cove  that  is  west  of  this  piece  of 
land?  .  .  . 

A.  Yes,  sir.    It  would  necessitate  an  increase  of  the  distance. 

Q.  Over  whose  land  would  this  have  to  be,  this  road  ? 

A.  Mrs.  Weimer's. 

Q.  Land  not  condemned? 

A.  Yes,  sir. 

There  was  a  great  deal  more  testimony  of  this  character.  While 
I  confess  that  1  do  not  understand  it  or  see  its  applicability,  I  do 
not  doubt  that  the  jury  upon  a  view  of  the  premises  were  able  to 
understand  it,  and  by  applying  the  testimony  to  the  several  points 
indicated  were  able  to  properly  estimate  the  damage  to  the  remain- 
ing land  of  defendant  caused  by  the  deep  cut  and  embankment  on 
the  right  of  way  and  the  deep  gradient  of  the  county  road.  To 
say  the  least  of  it,  when  there  has  been  so  much  testimony  tend- 
ing to  show  that  defendant's  land  has  been  damaged,  has  been  iso- 
lated and  rendered  inaccessible  by  reason  of  the  taking  of  the  right 
of  way  and  the  cuts  and  fills  rendered  necessary  by  the  construction 
of  the  railroad,  and  the  jury  have  been  permitted  to  view  the  prem- 
ises, it  is  impossible  for  a  reviewing  court  to  say  that  a  verdict 
for  an  amount  of  damages  which  seems  to  be  reasonable  and  quite 
within  the  range  of  probability  is  unsustained  by  the  evidence. 
The  additional  point  is  made  by  counsel  for  plaintiff  in  error  that 
" the  damages  awarded  by  the  verdict  are  excessive."  We  have 
Been  that  the  testimony  would  sustain  a  verdict  for  two  hundred 
and  sixty-one  dollars  and  6eventy-five  cent,s  for  the  land  actually 
taken,  and  applying  what  is  said  above  in  relation  to  the  evidence 
of  damage  to  land  not  taken,  together  with  the  view  of  the  prem- 
ues,  to  the  amount  of  the  verdict,  it  will  be  seen  that  we  are  un- 
able to  say  that  it  is  excessive. 
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The  judgment  of  the  district  court  is  affirmed. 
The  other  judges  concur. 

Testimony  of  Land-owner  as  to  Value. — In  Edmunds  v.  Boston,  108  Mass. 
585,  it  was  held  lhat  if  the  owner  testily  in  his  own  behalf,  he  may  be  asked, 
upon  cross-examination,  what  he  paid  for  the  land. 

The  price  which  the  owner  gave  may  be  put  in  evidence,  and  the  owner 
may  show  under  what  circumstances  he  purchased  it,  and  the  value  of  the 
improvements  he  put  upon  it.  Swan  v.  Middlesex,  101  Mass.  177;  Sexton 
«.  New  Bridgewater,  116  Mass.  200;  Dickenson  v.  Fitchburg,  13  Gray 
(Mass.),  546. 

Courts  should  not  call  special  attention  to  testimony  of  land-owners. 
Jacksonville,  etc.,  R.  R.  e.  Walsh,  14  Am.  &  Eng.  R.  R.  Cas.  245. 


St.  Louis  and  San  Fbancisoo  By. 

v. 
Smith  et  al. 

(42  Arkansas  Meports,  265.) 

Upon  an  inquest  of  damages  for  a  right  of  way,  the  price  which  the  owner 
gave  for  the  land  may  be  put  in  evidence  as  tending  to  show  its  value,  but 
it  is  not  conclusive.  The  owner  may  show  in  explanation,  the  circumstances 
under  which  he  bought,  the  condition  of  the  property  at  the  time,  and  his 
improvements  put  upon  it  since  bis  purchase. 

Appeal  from  Washington  Circuit  Court. 
13.  R.  Davidson  for  appellant.    , 
L.  Gregg  for  appellee. 

Smith,  J. — This  was  a  proceeding  under  the  statute  by  a  railway 
•company  to  have  the  damages  assessed  for  appropriating  the  right 
of  way  through  the  defendant's  farm.  The  tract  contained  237 
acres,  and  the  road  ran  through  the  cultivated  part  of  it  for  the 
distance  of  three  quarters  of  a  mile.  The  land  actually  taken  was 
less  than  ten  acres.  The  jury  gave  a  verdict  for  $430  damages, 
upon  which  judgment  was  entered. 

On  the  trial  the  petitioning  company  introduced  McDaniel, 
one  of  the  defendants,  and  offered  to  prove  by  him  that  he  bad, 
shortly  before  the  commencement  of  the  condemnation  proceed- 
ing, purchased  the  whole  farm  of  his  codefendant,  Smith,  for 
$1200,  and  had  afterwards  resold  and  conveyed  it  to  Smith  for  the 
same  price.  Also,  that  at  Smith's  request,  the  consideration  ex- 
pressed in  the  deed  was  $2000. 

Hunt,  a  witness  for  respondent,  after  testifying  to  the  market 
value  of  the  land,  was  asked  on  cross-examination:  "Do  you  know 
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what  Smith  paid  for  the  tract  just  before  the  road  took  the  right 
of  wav  ?" 

at 

Smith,  one  of  the  defendants,  had  sworn  that  the  120  acres 
pierced  by  the  railroad  was  worth  $1800  before  the  right  of  way 
was  taken.  On  cross-examination  he  was  asked  these  questions: 
"Did  you  cot  have  this  tract  of  land  in  your  hands,  as  a  real-estate 
agent,  for  two  or  three  months  just  before  the  right  of  way  was 
taken,  offering  it  for  $1,500,  and  unable  to  find  a  purchaser  ?" 
"Did  you  not  in  the  conveyance  by  Mc Daniel  to  you  have  the 
consideration  placed  at  $2000,  when  in  fact  the  sale  was  for  $1200, 
in  order  to  enable  you  to  sell  for  a  greater  price?" 

But  the  court  refused  to  require  or  even  permit  the  witnesses 
to  answer  any  of  the  foregoing  questions.  The  exclusion  of  this 
testimony  was  excepted  to  at  the  time,  and  the  objection  was  re- 
newed in  the  motion  for  a  new  trial. 

The  price  which  the  owner  gave  for  his  land  may  be  put  in 
evidence,  because  it  tends  to  show  its  value.  It  is  not  of  course 
conclusive,  because  the  owner  may  show  in  explanation,  the 
circumstances  under  which  he  bought,  the  condition  of  the  property 
at  the  time,  and  the  improvement  he  has  made  upon  it  since  the 
purchase.     Ham  v.  City  of  Salem,  100  Mass.  350. 

Reversed,  and  remanded  for  a  new  trial. 

See  preceding  case  and  note. 


Russell 

v. 

St.  Paul,  M.  and  M.  Rt.  Co. 

(Advance  Case,  Minnesota.    February  14,  1885.) 

Any  existing  facts  entering  into  and  affecting  the  market  value  of  land  in 
the  pnblic  and  general  estimation,  and  tending  to  influence  the  minds  of 
sellers  and  buyers,  may  properly  be  considered  by  the  jury  on  the  question 
of  its  value. 

Where,  in  condemnation  proceedings  by  a  railway  company  to  acquire 
title  to  a  city  lot,  it  appeared  that  such  lot  was  bounded  on  three  sides  by 
depot  grounds,  in  a  large  city,  on  the  line  of  a  railroad  established  and  in 
operation,  and  there  was  evidence  tending  to  show  that  the  land,  at  the  time 
of  its  appropriation,  was  conveniently  located  for  a  track  connection  with 
such  railway,  hdd,  that  evidence  was  further  admissible  tending  to  prove 
that  such  lot  was  at  that  time  an  eligible  site  for  warehouse,  elevator,  or 
manufacturing  purposes,  by  reason  of  such  location;  that  proximity  to  the 
railroad  tended  to  enhance  the  value  of  lands  in  the  vicinity;  and  that 
there  was  an  actual  demand  for  the  same  for  such  purposes,  and  for  busi- 
ness requiring  convenient  access  to  the  railroad  for  the  receipt  and  ship- 
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ment  of  freight;  the  only  issues,  upon  the  evidence,  being  the  value  of  the 
lot,  and  the  practicability  of  furnishing  track  connections. 

An  issue  being  made  as  to  the  practicability  of  extending  a  side  track  to  the 
land  in  question  at  the  time  it  was  taken,  it  was  error  to  instruct  the  jury 
that  they  were  permitted  to  consider  the  possibility  of  future  changes  in 
the  plans  of  the  company,  not  then  in  contemplation,  and  that  such  priv- 
ileges might  at  some  time  be  granted.  Such  considerations  were  too  re- 
mote and  speculative. 

A  general  exception  to  instructions  of  the  court  on  a  particular  branch  of 
a  case,  part  of  which  are  proper,  is  not  available  on  appeaL 

Appeal  from  an  order  of  the  District  Court,  Hennepin  County. 
Wilson  &  Lawrence  for  respondent. 
Benton  &  Roberts  for  appellant. 

Yandeebubgh,  J. — The  land  appropriated  by  the  railway  com- 
pany in  these  proceedings  is  one  entire  lot  belonging  to  plain- 
tiff, in  the  city  of  Minneapolis,  and  lying  adjacent  to  tne  right  of 
way  and  depot  grounds  of  the  company  in  the  city.  The  only 
question  is  the  amount  of  plaintiff's  damages,  being  in  this  in- 
stance the  value  of  the  lot  in  controversy.  It  is  admitted  that  the 
company  owned  the  land  adjoining,  on  the  south,  east,  and  west, 
the  lot  being  160  feet  in  length  by  50  feet  in  width. .  The  evidence  in 
plaintiff's  behalf  tended  to  snow  that  proximity  to  the  railroad  trick 
in  that  vicinity  enhanced  the  value  of  lands  in  the  general  esti- 
mation of  men  owning  and  dealing  in  such  property,  and  that  it 
was  particularly  in  demand  for  warehouse  and  elevator  purposes; 
and  the  witnesses,  in  their  estimate  of  the  market  value  of  this 
lot,  considered  its  adaptation  to  and  availability  for  such  purposes 
on  account  of  its  contiguity  to  the  railroad.  It  was  objected, 
however,  by  the  defendant,  that  there  was  no  warrant  for  such 
estimate,  and  that  defendant  is  under  "no  obligation  to  give  the 
owner  any  more  privileges  than  it  gives  the  general  public,  and 
that  there  can  be  no  special  value  assessed  upon  the  land  on  ac- 
count of  its  contiguity  to  defendant's  land." 

The  court  did  not,  however,  permit  the  evidence  to  be  received 
upon  the  assumption  that  track  facilities  had  been  secured,  but  the 
witnesses  evidently  considered  the  favorable  location  of  the  lot  for 
the  convenient  receipt  and  shipment  of  freight  to  and  from  the 
railroad  track.  The  defendant's  evidence  did  not  tend  to  show  "  that 
such  privileges  would  in  any  case  be  arbitrarily  withheld,  or  that  the 
company  were  not  ready  to  afford  such  facilities, .whenever  prac- 
ticable or  convenient,  to  accommodate  the  owners  of  warehouses, 
•elevators,  and  manufactories,  situated  along  their  track,  furnishing 
and  receiving  large  amounts  of  freight  (and,  which  it  is  not  ques- 
tioned, it  is  customary  for  the  defendant  to  do),  but  that  it  would 
be  inconsistent  with  tne  necessities  of  the  business  of  the  company, 
and  its  plans  for  the  extension  and  rearrangement  of  its  tracks,  to 
give  any  special  facilities  on  that  ground."    But  it  also  appeared 
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that  such  plans  embraced  the  appropriation  and  use  of  the  lot  in 
question.  If,  however,  it  had  not  been  arranged  to  condemn  this 
lot,  it  does  not  appear,  as  matters  stood  when  these  proceedings 
were  commenced,  tnat  it  would  have  been  impracticable  or  particu- 
larly inconvenient  to  have  run  tracks  along,  to,  or  upon  a  lot 
bounded,  as  this  was,  on  three  sides  by  lands  of  the  company 
largely  used  for  tracks. 

It  is  a  matter  of  common  knowledge  that  in  cities,  where  large 
amounts  of  grain  and  oAer  bulky  freight  are  received  and  for- 
warded, elevators,  warehouses,  etc.,  in  addition  to  ordinary 
freight-houses,  are  indispensable  in  the  vicinity  of  the  railway 
tracks  and  stations.  The  adjustment  of  tracks,  and  the  arrange- 
ments for  handling  freights,  are  naturally  controlled  and  regulated 
by  the  necessities  of  business,  and  the  mutual  interests  of  carriers, 
warehousemen,  and  others.  Eligible  locations  are,  therefore,  more 
or  less  in  demand  for  such  purposes,  as  the  evidence  tends  to  show 
the  fact  to  be  in  this  case,  and  it  is  but  reasonable  that  such  cir- 
cumstances should  more  or  less  affect  the  market  value  of  such 
property.  There  was  no  error,  then,  in  the  reception  of  the  evi- 
dence. There  is  no  reason  why  the  jury  should  be  misled  by  the 
statements  of  fact  testified  to,  and,  being  advised  of  the  tacts, 
they  would  be  able  to  judge  of  the  value  of  the  opinions  of  the 
witnesses,  and  how  far  the  grounds  thereof  were  substantial.  In 
Sexton  v.  Bridgewater,  116  Mass.  207,  the  jury  were  permitted  to 
consider  the  more  advantageous  uses  to  whicn  property  might  be 
applied  in  consequence  of  the  opening  up  of  a  new  street ;  the 
question  of  fact,  as  to  the  likelihood  of  such  advantages,  being  left 
to  them. 

In  Fairbanks  v.  Fitchburg,  110  Mass.  224,  a  witness  was  asked 
in  a  similar  case,  where  a  part  only  of  his  lot  was  taken,  "  What  is 
the  probable  future  use  oi  your  remaining  land  ?"  Rejected,  be- 
cause, as  the  court  say,  "  it  called  for  an  opinion,  not  of  the  value, 
but  of  the  probable  future  use,  of  real  estate ;  while,  upon  that 
question,  facts  only  should  be  stated  from  which  the  jury  might 
form  an  opinion.''  ~So,  in  this  case,  witnesses  qualified  to  speak 
gave  their  opinion  of  the  market  value  of  this  lot,  situated  as  it 
was  at  the  time  in  question,  and  among  the  grounds  therefor  in- 
cluded as  an  element  tending  to  enhance  such  value,  its  location  on 
the  railroad  line,  in  distinction  from  other  lots  not  so  situated, 
with  whatever  reasonable  opportunity  such  location  might  afford 
for  facilities  for  shipment  of  freight. 

As  to  this  matter,  and  the  demand  for  such  property,  and  its 
adaptation  to  and  availability  for  different  uses  reasonably  prac- 
tical, and  not  remote  or  speculative,  the  jury  would  be  entitled 
to  judge-  Any  existing  facts  which  enter  into  the  value  of 
the  land  in  the  public  and  general  estimation,  and  tending  to 
influence  the  minds  of  sellers  and  buyers,  may  be  considered. 

20  A.  &  E.  R.  Cas.— 18 
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Railroad  v.  Hiester,  40  Pa.  St.  55  ;  Patterson  v.  Boom  Co^  3  DHL 
468 ;  Sherman  v.  Railroad  Co.,  30  Minn.  229 ;  s.  a,  10  Am.  &  Eng. 
R.  R.  Caa.  193. 

The  nature  of  the  testimony  would  not  warrant  the  court  in 
holding  that,  as  a  matter  of  law,  the  land  was  not  at  the  time  in 
question  more  valuable  by  reason  of  its  favorable  situation  for 
railway  business.  The  court  submitted  the  case  to  the  jury  under 
instructions,  in  the  course  of  its  general  charge,  in  conformity  with 
these  views ;  leaving  them  to  consider  the  question  of  value  from 
the  opinions  of  expert  witnesses  ;  testimony  of  sales,  as  shown  by 
the  cross-examination ;  the  location  and  surroundings  of  the  prop- 
erty ;  and  also  the  question  of  the  feasibility  or  reasonable  probabil- 
ity of  a  track  connection  with  the  lot,  as  meeting  the  question  of 
value,  having  reference  to  the  situation  and  circumstances  as  they 
actually  were  at  the  time  of  the  taking.  The  court  also  instructed 
the  jury  that  there  was  no  obligation  on  the  part  of  the  railroad 
company  to  furnish  any  special  privilege  to  the  owner  of  the  land, 
and  that  if  the  business  arrangements  of  the  company  were  such 
that  it  was  impossible  to  furnish  such  special  privilege,  then  there 
would  be  no  reasonable  probability  of  obtaining  such  privileges, 
and  the  effect  would  be  to  lessen  the  value  of  the  land. 

Thus  far  we  think  the  charge  of  the  court  substantially  correct, 
in  view  of  the  situation  of  the  case  as  presented  by  the  evidence. 
As  before  stated,  the  issue  made  by  the  defendant's  evidence  was 
as  to  the  practicability  of  a  railway  connection  by  a  track  to  or 
upon  the  lot,  and  not  as  to  its  willingness  to  make  one  if  it  were 
feasible  and  convenient.  But  the  court  further  instructed  the  jury 
that  though  the  company  might  be  unable  at  that  time  to  grant 
the  privilege, "  yet  no  one  could  tell  what  the  changes  thereafter 
might  be,  and  there  might  still  be  some  additional  advantages  or 
value  to  the  land  in  consequence  of  the  expectation  that  some 
time  those  privileges  might  be  granted."  This  we  regard  erroneous 
and  altogether  too  remote  and  uncertain  to  be  the  subject  of  cal- 
culation, or  to  be  considered  as  an  element  of  damage.  If  the  lot 
had  ceased  to  be  an  eligible  location,  adapted  to  advantageous 
uses  in  connection  with  tne  railroad,  the  jury  could  not  consider 
the  possibility  of  future  changes  not  then  contemplated*  Brown 
v.  Railroad  Co.,  5  Gray,  39. 

The  rule  is  thus  laid  down  in  Boom  Co.  v.  Patterson,  98  U.  S. 
403 :  "  Exceptional  circumstances  will  modify  the  most  carefully 
guarded  rule ;  but,  as  a  general  thing,  we  should  say  that  the  com- 
pensation to  the.owner  is  to  be  estimated  by  reference  to  the  uses 
for  which  the  property  is  suitable,  having  regard  to  the  existing 
business  or  wants  of  the  community,  or  such  as  may  be  reasonably 
expected  in  the  immediate  future,"  Watson  v.  Railway  Co.,  57 
Wis.  353 ;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  168. 

This  portion  of  the  charge  was  not,  however,  particularly  ex- 
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cepted  to.  The  exception  to  the  charge  by  defendant  was  general 
"to  so  much  of  the  charge  as  instructed  the  jury  that  they  might 
consider  the  contiguity  (3  the  land  to  the  railroad  tracks,  and  the 
probability  of  acquiring  special  facilities  by  reason  of  that  conti- 

Siity."    As  a  portion  of  the  charge  on  this  subject  was  correct, 
e  exception  in  this  form  is  not  available  on  appeal.     Kheiner  v. 
Stillwater  St.  Ey.  &  Transp.  Co.,  31  Minn.  195. 
Order  affirmed. 
Mitchell,  J.,  absent,  and  took  no  part. 

Market  Value  of  Land  as  the  Criterion  of  Damages— Methods  of  Ascer 

taining  Value. — That  the  market  value  of  the  laud  appropriated  in  eminent- 
domain  proceedings  is  the  only  proper  criterion  by  which  to  determine  the 
owner's  damages  is  not  to  be  questioned.  The  authorities  are  numerous  and 
uniform  to  this  effect.  Although  the  principle  is  so  well  established  as 
hardly  to  admit  of  question,  we  present  for  our  readers'  convenience  the 
cases  upon  the  point.  In  re  Furman  St.,  17  Wend."(N.  Y.)  649;  Canan- 
daigua,  etc.,  R.  R.  v.  Payne,  16  Barb.  273;  Black  River,  etc.,  R.  R.  v.  Bar- 
nard, 9  Hun  (N.  Y.),  104;  Rochester,  etc.,  R.  R.  v.  Budlog,  6  How.  (N\  Y.) 
Pr.  467;  Troy  A  Boston  R.  R.  t>.  Lee,  13  Barb.  (N.  Y.)  169;  Union  Vil- 
lage, etc.,  R.  R,  53  Barb.  457;  s.  c,  35  How.  Pr.  420;  People  v.  Mayor,  2 
Hun(N.  Y.),  433;  Hyde  Park  v.  Denham,  85  111.  569;  Chicago,  etc.,  R.  R 
t\  Francis,  70  III.  238;  Page  v.  Chicago,  etc.,  R.  R,  70  III.  324;  Eberhart 
t.  Chicago,  etc.,  R.  R.,  70  111.  347;  St.  Louis,  etc.,  R.  R.  v.  Hal  ley,  82  111. 
208;  Delaware,  etc.,  R.  R.  v.  Burson,  61  Pa.  St.  369;  Thornburn's  Lease,  7 
8.  &  R.  (Pa.)  411;  Harvey's  Case,  47  Pa.  St.  434;  Pittsburgh,  etc.,  R.  R.  v. 
Rose,  74  Pa.  St.  362;  Gidener  v.  Essex,  22  Ind.  201;  Cobb  v.  Boston,  112 
Mass.  181;  Lawrence  t>.  Boston,  119  Mass.  126;  Tufts  v.  Charleston.  4  Gray, 
537;  Fall  River  Works  v.  Fall  River,  110  Mass.  428;  Patterson  v.  Boom  Co., 
3  Dill.  C.  C.  465;  Memphis  t>.  Bolton,  9  Heisk  (Tenn.),  508;  Howard  t>. 
Providence,  6  R.  Is.  514;  Davis  v.  Charles  River  R.  R,  11  Gush.  (Mass.) 
506;  Virginia  R.  R. «.  Elliott,  5  Nev.  358;  Penny  v.  Penny,  37  Law  Jour. 
(Oh.)  340;  Bangor  v.  Piscataquis  R.  R.  v.  McComb,  60  Me.  290;  Edmonds 
v.  City  of  Boston,  108  Mass.  535;  Somerville,  etc.,  R.  R.  «.  Doughty,  2  Tab. 
(N.  J.)  495;  Watson  «.  Connellsville,  etc.,  R.  R.,  87  Pa.  St.  469;  In  ?y?Utica, 
Chenango  &  S.  W.  R.  R,  56  Barb.  456;  Winona  &  St.  P.  R.  R.  v.  Denman, 
10  Minn.  267;  St.  P.  &  S.  R.  R.  v.  Murphy,  19  Minn.  500;  Warren  t>.  First 
Div.  St.  Paul,  etc.,  R.  R.  18  Minn.  884;  Sherwood  t>.  St.  Paul,  etc.,  R.  R.,  21 
Minn.  122;  Driver  t>.  Western  Union  R.  R.,  82  Wis.  569;  Lance  v.  Chicago,  etc., 
R.  R.,  5  Am.  &  Eng.  R.  R.  Cas.  617;  Chicago,  etc.,  R.  R.  v.  Ritter,  10  Am. 
&  Eng.  R.  R  Cas.  202;  Everett  v.  Union  Pacific  R,  R,  10  Am.  &  Eng.  R  R. 
Cas.,  204;  West  t>.  Milwaukee,  etc.,  R.  R,  10  Am.  &  Eng.  R.  R.  Cas.  415; 
Fremont,  E.  &  M.  R.  R.  t>.  Whalen,  5  Am.  &  Eng.  R.  R.  Cas.  864;  Cali- 
fornia 8.  R.  R.  v.  Colton,  L.  &  W.  R.  R.,  14  Am.  &  Eng.  R.  R.  Cas.  194; 
Jones  v.  New  Orleans,  etc.,  R.  R,  14  Am.  &  Eng.  R.  R.  Cas.  217;  Bruns- 
wick t.  Union  Depot,  etc.,  R.  R.,  14  Am.  &  Eng.  R.R.  Cas.  233;  Jackson- 
ville, etc.,  R.  R.  v.  Walsh,  14  Am.  &  Eng.  R.  R.  Cas.  245;  King  «.  Minne- 
apolis Union  Ry.  Co.,  17  Am.  &  Eng.  R.  R  Cas.  93;  St.  Louis,  A.  &  T.  R. 
R.  v.  Anderson,  17  Am.  &  Eng.  R.  R.  Cas.  97 ;  Ontario  &  Quebec  R.  R.  t>. 
Taylor,  17  Am.  &  Eng.  R.  R.  Cas.  100. 


196        IN  BE  CANADA  SOUTHERN  BY.  CO.  AND  LEWIS. 


li  re  Arbitration  between  the  Canada  Southern  Et. 

Co.  and  Lewis. 

(Advance  Case,  St.  Catharine*  %  Go.  Ct.,  Ontario.     1884.) 

The  Directors  of  the  E.  &  O.  R.  Co.  in  1853  passed  a  resolution  permitting 
Z.  to  lay  pipes  along  the  line  of  the  railway  from  a  reservoir  to  convey  water 
to  Elgin  (Niagara  Falls),  some  two  miles. 

Z.  exercised  the  privilege  by  laying  the  pipes  alongside  the  track,  and 
enjoyed  it  until  his  interest  was  sold  to  L.,  who  obtained  from  theE.  &  O.K. 
Co.  a  confirmation  deed,  and  he  has  continued  in  use  of  the  pipes  ever  since. 

The  E.  &  O.  R.  became  vested  in  the  E.  &  N.  R.  Co.  It  became  necessary 
to  alter  the  railway  line  and  change  the  grade,  and  the  C.  S.  R.  Co.  in  doing 
the  work  at  some  places  exposed  the  pipes,  at  others  increased  the  depth  of 
earth  over  them,  and  also  placed  tracks  over  the  pipes  at  other  points.  The 
C.  S.  R.  Co.  required  to  take  from  L.  a  piece  of  land  for  right  of  way  to 
which  the  privilege  stated  was  appurtenant,  and  under  the  Con.  Ry.  Act, 
1879,  served  an  arbitration  notice  on  L.,  and,  besides  offering  compensatiou 
for  the  land  taken,  proposed  to  relay  and  depress  those  portions  of  the  pipes 
that  had  been  exposed,  but  said  nothing  as  to  the  other  portions  affected.  L. 
contended  that  having  had  quiet  possession  of  the  whole  line  of  pipes  for 
over  twenty  years,  the  company  was  bound  to  restore  the  whole  line  in 
as  good  a  position  as  it  was  before,  but  held,  that  L.  had  not  an  absolute 
title  to  the  easement,  the  resolution  of  1858  and  subsequent  deed  beina  ultra 
vires  the  company;  and  that,  therefore,  the  easement  could  not  be  said  to  lie 
in  grant  so  as  to  confer  a  title  by  possession  by  a  user  for  a  term  shorter  than 
forty  years  under  sec.  85  R.  S.  O.  cap.  108. 

Held,  further,  that  a  railway  company  has  no  power  to  make  grants  in 
derogation  of  the  purposes  and  objects  for  which  it  is  incorporated,  and 
which  might  prevent  the  performance  of  its  public  duties,  the  easement  in 
question  being  of  that  character. 

The  line  of  the  Erie  &  Ontario  Ry.  which  subsequently  be- 
came the  Erie  &  Niagara  Ry.,  runs  along  the  top  of  the  bank  on 
the  west  side  of  the  Niagara  River  from  a  point  above  the  fall* 
down  to  the  town  of  Clifton,  now  Niagara  Falls. 

Mr.  Zimmerman  under  the  resolution  set  out  in  the  judgment 
and  about  1853  constructed  a  reservoir  on  the  east  side  of  the  rail- 
way in  Range  10  just  above  the  falls,  and  from  thence  laid  a 
water  main  six  inches  in  diameter  to  Clifton,  a  distance  of  about 
two  miles  along  the  E.  &  O.  track. 

Subsequently  Mr.  Lewis  purchased  the  interest  of  Mr.  Zimmer- 
man in  the  water  works,  and  having  obtained  the  deed  mentioned 
in  the  judgment,  constructed  a  new  reservoir  on  the  west  side  of 
the  track  in  Range  10,  and  connected  it  with  the  water  main  and 
continued  in  the  uninterrupted  use  and  enjoyment  of  the  whole 
water-works  system  until  this  time. 

The  Canada  Southern  Ry.  operated  the  Erie  &  Niagara  Ev. 
and  obtained  an  Act  from  the  Dominion  Parliament,  45  Vict.  ch. 
68,  sec.  2,  authorizing  the  construction  of  a  branch  from  its  main 
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line  to  some  point  on  the  Niagara  River,  and,  under  the  authority 
of  this  Act,  in  the  summer  of  1883  located  the  branch  from  its 
main  line  at  the  town  of  Welland  to  the  town  of  Niagara  Falls 
near  Suspension  Bridge,  adopting  the  right  of  way  of  the  Erie  and 
Niagara  Railway  in  some  places,  from  a  point  above  the  Falls 
down  to  the  town  of  Niagara  Falls. 

It  became  necessary  to  depress  the  old  track  very  considerably 
in  some  places,  and  to  raise  it  in  others,  to  make  a  uniform  grade. 

The  C.  S.  R.  required  a  portion  of  Range  10  between  the  reser- 
voirs for  right  of  way  ;  and  for  some  distance  along  the  track,  the 
pipe  line  was  exposed  by  the  construction  of  the  requisite  works. 

^he  cut  at  Range  10  was  about  twenty  five  feet  deep,  and  in  ex- 
cavating this,  the  two  pipes,  supply  and  discharge,  leading  between 
the  reservoirs  became  exposed  and  suspended  in  the  air. 

On  the  16th  of  September,  1883,  the  C.  S.  R.  served  a  notice 
under  the  Consolidated  Railway  Act  1879,  sec.  9,  sub-section  12, 
(1)  describing  the  land  required  for  railway  purposes  in  Range  10, 
arid  then  proceeded  as  follows  :  (2) ki  You  are  also  notified  that  the 
said  company  intended  to  exercise  certain  powers  (and  which  are 
hereinafter  set  out)  in  regard  to  certain  appurtenances  to  the  said 
land,  comprising  the  pipe  line  now  existing  between  the  said 
reservoirs,  npon  the  saidjttange  10,  and  from  thence  to  the  town  of 
Niagara  Falls,  and  used  ior  the  purpose  of  conveying  water  to  the 
said  town,  and  a  right  to  lay  pipes  from  the  said  reservoirs  along 
the  linS  of  the  E.  &  N.  Ky.  Co.  to  the  said  town,  and  the  por- 
tion of  the  said  pipe  line,  and  appurtenance  in  reference  to  which 
such  powers  are  to  be  exercised,  may  be  more  particularly  described 
as  follows  "  : 

The  different  points  at  which  the  pipe  line  would  be  exposed  or 
become  within  five  feet  of  the  surface  was  then  described,  and  a 
general  clause  was  added  as  follows: 

"  And  those  portions  of  the  said  pipe,  at  whatever  point  the 
same  may  become  within  five  feet  of  the  surface  of  the  ground, 
owing  to  the  construction  of  its  line,  or  the  alteration  of  the  Erie 
A  Niagara  line,  by  the  C.  S.  R.  Co." 

(3)  "The  powers  to  be  exercised  by  the  said  company  in  regard 
to  the  said  appurtenance  are  to  relay,  depress  and  lower  the  said 
pipes,  and  to  replace  them  where  necessary,  with  new  and  similar 
pipes  to  a  sufficient  depth  to  make  them  five  feet  below  the  sur- 
face of  the  land,  as  the  same  will  be  at  the  completion  of  the  con- 
struction of  the  line  of  the  C.  S.  R.  Co.,  or  the  alteration  of  the 
line  of  the  E.  &  N.  Ry.  Co.,  and  to  suitably  connect  the  said 
pipes  with  the  remaining  portion  of  the  said  pipes,  and  to  restore 
the  pipes  so  to  be  relaid  to  their  former  state  of  usefulness." 

The  last  clause  adopted  the  words  of  sec.  7,  sub-sec.  6,  of  the 
Railway  Act. 

Compensation  for  the  land  and  damages  was  also  offered. 
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The  proprietor,  Mr.  Lewis,  served  a  notice  refusing  the  offer, 
and  then  proceeded  as  follows :  "And  I  further  give  you  notice, 
that  I  claim  that  your  expropriation  in  fact  destroys  my  franchise, 
and  under  any  circumstances  will  render  my  property  useless  as  a 
means  of  supplying  water  to  my  present  or  future  customers ;  and 
I  further  claim  that  you  are  not  under  any  circumstances  en- 
titled or  empowered  to  enter  into  my  pipe  line  to  elevate  or  depress 
the  same,  or  replace  the  pipes  or  other  fixtures  or  appurtenances 
necessary  to  put  the  works  in  repair  again  ;  and  I  further  claim 
that  my  entire  damages,  whatever  they  may  be,  must  be  deter- 
mined by  arbitration,  and  paid  me." 

The  arbitrators  appointed  were  Judge  Kingsmill  for  the  company 
Mr.  Orchard  for  the  proprietor,  and  Judge  Senkler  as  third  ar- 
bitrator. 

The  solicitors  f6r  the  company  and  proprietor  agreed  that  the 
arbitrators  should  decide  as  follows:  1st,  what  work  shall  be  done; 
2d,  what  the  cost  of  such  work  should  be ;  3d,  by  whom  it  shall  be 
done  and  within  what  time ;  4th,  provision  as  to  costs ;  5th,  and  in 
the  event  of  the  arbitrators  determining  that  the  company  shall  do 
the  work,  then  the  company  is  to  be  allowed  to  take  possession  of 
the  pipe  so  far  as  necessary  to  do  the  work. 

Evidence  was  taken  at  length  before  tl*e  arbitrators  on  behalf  of 
both  parties  on  the  10th,  11th,  and  12th  October,  1883,  principally 
consisting  of  experts,  to  show  what  work  was  necessary  to  be  done, 
the  cost,  etc.,  the  question  as  to  damages  being  left  until  the  work 
was  completed. 

McClive  for  the  proprietor. 

Symons  for  the  company. 

Senkler,  Co.  J. — On  the  18th  October,  1853.  a  resolution  was 
passed  by  the  Board  of  Directors  of  the  Erie  &  Ontario  R.  R. 
Co.,  giving  to  the  late  Samuel  Zimmerman  the  privilege  of  laying 
the  water-pipes  along  the  track  from  the  pavilion  to  Elgin,  past 
the  station  above  the  Clifton  House  for  the  purpose  of  conveying 
water  to  Elgin. 

The  Erie  &  Ontario  R.  R.  ran  along  the  westerly  side  of  the 
Niagara  River,  and  now  is  part  of  the  Canada  Southern  R.  R.  and 
belongs  to  that  company.  The  pavilion  lies  west  of  the  railroad. 
Elgin  is  now  the  town  of  Niagara  Falls. 

Mr.  Zimmerman  constructed  a  reservoir  near  the  pavilion,  and 
by  means  of  a  water  power  on  the  Niagara  River  forced  water 
through  a  pipe  from  the  river  into  the  reservoir;  the  pipe  crossed 
the  railroad,  being  sunk  under  the  track.  He  then,  by  other  pipes 
along  the  right  of  way  and  beside  the  frack  of  the  railroad,  con- 
vened the  water  from  the  reservoir  to  Elgin. 

Nothing  of  this  was  done  prior  to  1853.  Mr.  Zimmerman  died 
in  1857,  and  after  his  death  the  Bank  of  Upper  Canada  purchased 
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the  right  of  Zimmerman  to  these  works  at  sheriff's  sale  under  exe- 
cution against  Zimmerman's  executors,  and  conveyed  the  same  to 
Lewis  and  one  Bender,  and  on  or  before  January  11,  1860,  the 
executors  of  Zimmerman,  and  the  Directors  of  the  Erie  &  On- 
tario R.  R.  Co.,  by  deed  confirmed  the  sale  so  far  as  they  had 
power  to  do  so,  and  granted  and  re-leased  to  Lewis  and  Bender 
the  rights  and  privileges  which  had  been  enjoyed  by  Zimmerman. 
Lewis  has  acquired  the  rights  of  Bender  and  is  now  the  sole 
proprietor. 

The  privileges  have  been  enjoyed  continuously  since  about 
1853. 

The  Canada  Southern  Rv.  Co.  are  now  engaged  in  laying  a 
second  track  and  making  other  changes  in  their  road,  including  a 
deep  cutting  at  the  place  where  the  pipe,  through  which  water  is 
forced  from  the  river  to  the  reservoir,  crosses  tire  railway  by  rea- ' 
6on  of  which  changes  the  last-mentioned  pipe  is  completely  exposed, 
and  its  present  position  is  a  number  of  feet  higher  than  the  new 
track  will  be  in  the  cutting,  and  the  pipe  leading  from  the  reser- 
voir to  Niagara  Falls  is  in  some  places  exposed  entirely,  and  in 
other  places  is  almost  uncovered  and  insufficiently  protected  by  the 
earth  left  over  it.  The  new  track  will  in  places  be  directly  over 
this  line  of  pipe. 

The  company,  by  their  notice  given  under  the  Consolidated 
Railway  Act  1879,  propose  to  relay,  depress  and  lower  the  said 
pipes,  and  to  replace  them  where  necessary  with  new  pipes  so  as 
to  make  them  five  feet  below  the  surface  of  the  ground  as  the 
same  will  be  at  the  completion  of  the  line  of  the  railway,  and  so 
connect  the  pipes  so  re-laid  with  the  remaining  portion  of  the  pipe 
and  restore  the  pipes  so  re-laid- to  their  former  usefulness. 

The  claimant  (Lewis)  contends  that  the  pipes  cannot  be  satisfac- 
tory laid  beneath  the  track  of  the  railwav  from  .the  reservoir  to 
the  town,  both  on  account  of  the  shaking  of  the  ground  caused  by 
passing  trains  and  the  difficulty  of  getting  at  the  pipes  to  repair 
them  when  necessary,  and  contends  that  he  has  by  length  of  pos- 
session or  enjoyment  obtained  an  absolute  and  indefeasible  right  to 
keep  and  maintain  the  pipes  in  their  present  position,  and  that  the 
company  had  no  right  to  interfere  with  them  in  any  way  without 
his  consent. 

The  right  is  not  claimed  so  much  under  the  resolution  of  the 
Directors  or  the  subsequent  deed  of  confirmation  (both  of  which  it 
is  hardly  denied  were  ultra  vires),  as  under  the  Prescription  Act. 

In  considering  the  effect  of  this  Act  it  is  necessary  to  bear  in 
mind  the  law  upon  the  subject  prior  to  the  passing  of  the  Act. 

At  common  law  in  England  an  enjoyment  to  confer  a  title  to 
an  easement  must  have  continued  "  during  time  whereof  the  mem* 
ory  of  man  runneth  not  to  the  contrary,"  i.  e.,  since  the  reign  of 
Richard  L    The  extreme  difficulty  of  giving  proof  of  enjoyment 
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for  so  long  a  period  was  lessened  by  its  being  held  that  evidence 
of  enjoyment  during  a  shorter  time  raised  a  presumption  that  6uch 
enjoyment  had  existed  for  the  necessary  period.  When,  however, 
the  actual  origin  of  the  enjoyment  was  shown  to  have  been  of  more 
recent  date  than  the  time  01  prescription  the  right  in  earlier  ca6es 
was  held  to  be  defeated. 

The  courts  seemed  to  have  considered  the  subsequent  Statutes 
of  Limitation  passed  as  to  writs  of  right  and  possessory  actions  not 
to  apply  to  easement,  but  they  allowed  a  new  kind  of  title  to  be 
set  up  by  presumption  of  a  grant  made  and  lost  or  made  on  terms, 
and  on  this  ground  it  was  held  that  a  title  might  be  obtained  by  an 
enjoyment  for  twenty  years,  which  was  in  reality  prescription 
shortened  in  analogy  to  the  limitation  of  the  21  Jac  1,  and  intro- 
duced into  the  law  under  a  new  name,  for  "  the  law  allows  pre- 
scription only  in  supply  of  the  loss  of  a  grant,  and  therefore  every 
Erescription  presupposes  a  grant  to  have  existed."  See  Gale  on 
iasements,  5th  edition,  161,  citing  2  Black.  Com.  265,  Potter  v. 
North,  1  Ventris,  387. 

This  was  the  position  when  the  English  Prescription  Act  2  and 
3  Will.  IV.  cap.  71  was  passed.  10  and  11  Vict.  cap.  5,  embodied 
in  the  R.  S.  O.  cap.  108  (sec.  34  to  41  inclusive),  is  about  identical 
with  the  English  Act. 

Section  35  of  the  Revised  Statute  (which  is  the  same  as  section 
2  of  the  English  Act)  enacts  that  no  claim  which  may  be  lawfully 
made  of  the  common  law  by  custom,  prescription,  or  grant,  to  any 
way  or  other  easement,  or  to  any  water-course,  or  the  use  of  any 
water  to  be  enjoyed  or  derived  upon,  over  or  from  any  land  or 
water,  etc.,  when  such  way  or  other  matter  as  herein  •  last  before 
mentioned  has  been  actually  enjoyed  by  any  person  claiming  right 
thereto  without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  showing  only  that  such  way  or 
other  matter  was  first  enjoyed  at  any  time  prior  to  the  period  of 
twenty  years,  but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  defeated,  and 
when  such  way  or  other  matter  as  herein  last  before  mentioned  lias 
been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless  it  ap- 
pears that  the  same  was  enjoyed  by  some  consent  or  agreement  ex- 
pressly given  or  made  for  that  purpose  by  deed  or  writing. 

Two  distinct  periods  of  user  are  specified  with  regard  to  the 
easements  mentioned  in  this  section.  As  far  as  regards  the  shorter 
period  fixed,  an  enjoyment  for  twenty  years,  the  statute  makes  no 
difference  in  the  mode  of  defeating  the  user  existing  at  common 
law,  except  that  it  shall  not  be  defeated  by  proof  of  origin  at  some 
time  prior  to  the  twenty  years.  The  enactment  as  to  the  longer 
period  of  forty  years  materially  restricts  the  common-law  modes 
of  defeating  the  effect  of  user  of  an  easement,  declaring  that  user 
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f  >r  that  time  shall  give  an  absolute  and  indefeasible  right,  notwith- 
standing any  personal  disability  on  the  part  of  the  owner  of  the 
.servient  tenement,  unless  it  shall  appear  that  the  same  was  enjoyed 
under  some  consent  or  agreement  by  deed  or  writing. 

It  may  be  remarked  here  that  easements  as  to  light  are  placed 
by  the  statute  on  a  different  footing  from  other  easements,  only 
one  period,  viz.,  twenty  years,  being  mentioned,  and  an  enjoy- 
ment for  that  period  having  the  same  effect  as  an  enjoyment 
for  forty  years  of  any  of  the  other  easements.  This  is  only 
mentioned  for  the  purpose  of  showing  that  authorities  on  the  ques- 
tion of  light  do  not  necessarily  bear  upon  other  kinds  of  easements. 

In  the  present  case  there  is  no  pretence  that  the  easement  has 
been  enjoyed  for  forty  years.  The  claim  must  be  supported,  if  at 
all.  as  an  easement  which  has  been  used  or  exercised  for  twenty 
years,  and  consequently  is  liable  to  be  defeated  in  any  way  in  which 
snch  a  claim  could  be  defeated  at  common  law  except  by  show- 
ing that  it  was  first  enjoyed  at  any  time  prior  to  twenty  years 
ago. 

If  snch  a  claim  had  been  made  at  the  common  law  under  a  lost 
grant,  it  could  have  been  'defeated  by  showing  that  the  owner  of 
the  servient  tenement  was  not  capable  of  making  a  grant  on  the 
principle  that  when  a  good  consent  be  expressly  made  none  can  be 
implied  or  presumed,  and  in  the  case  of  Rochdale  Canal  Company 
t>.  Radcliffe,  18  Q.  B.  287,  it  was  held  that  a  plea  under  the  Pre- 
scription Act  of  user  for  twenty  years,  although  the  user  was 
proved,  would  not  avail  against  the  plaintiffs,  who  could  not  con- 
sistently with  the  enactments  establishing  and  regulating  their 
canal  have  granted  the  water  for  the  purpose  for  which  it  was  used 
by  the  defendant ;  that  if  they  had  attempted  to  do  so  such  a  grant 
would  have  been  ultra  vires  and  bad,  and  would  not  have  bound 
them,  and  that  consequently  the  twenty  years'  user  would  establish 
no  right. 

In  the  case  of  the  proprietors  of  the  Staffordshire  &  Worces- 
tershire Canal  Nav.  v.  Birmingham  Canal  Navigation,  L.  R.  1  E. 
&  I.  A.  254,  it  was  held  that  there  was  in  that  case  no  existing 
stream  of  water  the  use  of  which  could  be  claimed  by  the  appel- 
lants, but  if  there  had  been  such  a  stream  the  Prescription  Act 
would  not  help  them  for  the  reason  given  by  Lord  Westbury  at 
page  278,  as  follows : 

44  But  if  the  Prescription  Act  had  been  at  all  applicable  it  would 
be  incumbent  on  the  appellants  to  prove  that  the  right  founded  on 
the  claim  by  user  miglit  at  the  beginning  of  or  during  that  user 
have  been  lawfully  granted  to  them  by  the  respondents'  company. 
No  snch  proposition  can  be  maintained.  Had  any  grant  been  made 
at  any  time  by  the  respondents'  company  of  the  right  now  alleged 
by  the  appellants  to  have  been  acquired  against  them  by  user,  such 
grant  would  have  been  ultra  vires  and  void,  as  amounting  to  a 
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contract  by  the  respondents  not  to  perform  their  duty  by  improv- 
ing the  navigation  and  conducting  their  undertaking  with  economy 
and  prudence." 

In  the  National  Guarantee  Manure  Co.  v.  Donald,  4  H.  &  N.  8, 
the  principle  governing  the  Rochdale  Canal  Company  v.  Radcliflfe 
above  referred  to,  was  recognized  and  adopted  by  Pollock,  C.  B., 
in  his  judgment  on  p.  16. 

In  Mason  v.  Shrewsbury  &  Hereford  Ry.  Co.,  L.  R.  6  Q.  B. 
578,  the  case  last  cited  is  referred  to,  but  no  positive  opinion  is  ex- 
pressed on  the  point  now  under  consideration,  the  case  being  de- 
cided on  other  grounds. 

In  Washburn  on  Easements,  3d  ed.,  at  p.  120,  it  is  said:  "It 
may  be  added,  though  already  implied  if  not  expressly  stated,  that 
in  order, to  establish  a  prescriptive  right,  it  must  be  claimed  under 
and  through  some  one  who  had  a  right  to  grant  or  create  the  ease- 
ment claimed.'* 

In  Gale  on  Easements,  5th  edition,  p.  202,  note  "  M,"  it  is  said : 
"In  respect  of  statutory  disabilities  to  grant,  a  distinction  appears 
to  exist  between  those  cases  where  there  is  simply  no  power  to 
grant  and  those  where  there  is  an  absolute  prohibition ;  in  the  lat- 
ter case  it  would  seem  that  an  enjoyment  even  for  the  longer 
period  would  confer  no  right,  although  in  the  former  it  might  In 
neither  case  can  any  right  be  gained  under  the  statute  by  enjoy- 
ment for  the  shorter  period." 

'  As  to  the  power  of  the  Erie  &  Ontario  R.  R.  Co.,  or  any  of 
the  railroad  companies  which  subsequently  acquired  the  rights  of 
that  company  and  continued  its  railway  to  make  a  grant  of  a  right 
to  carry  a  water-course  through  its  land,  or  of  anything  else  which 
would  have  the  effect  of  lessening  its  control  over  its  own  land  for 
railway  purposes,  it  was  not  contended  that  such  power  existed,  and 
I  do  not  think  it  could  be  so  contended. 

This  railway  company  had  no  doubt  power  to  take  the  land 
belonging  to  individuals  for  the  purposes  of  its  railway,  and  it 
ought  not  to  be  allowed  to  apply  those  lands  to  other  purposes 
foreign  to  the  railway. 

I  am  therefore  of  opinion  that  the  claimant  has  not  by  the  use 
of  the  company's  land  since  1853,  for  the  purposes  of  conveying 
water  through  pipes  to  the  (present)  town  of  Niagara  Falls,  acquired 
any  absolute  and  indefeasible  right  or  easement  to  have  the  pipes 
maintained  in  their  present  position  so  as  to  prevent,  limit,  or  in 
any  way  interfere  with  the  use  by  the  railway  company  of  its  land 
for  the  purposes  of  its  railway. 

If  the  Canada  Southern  Ry.  Co.  carry  out  the  offer  made 
bv  them  in  their  notice  to  Mr.  Lewis  under  the  Consolidated 
Railway  Act  1879  already  referred  to,  in  a  proper  manner,  in  my 
opinion  Mr.  Lewis  will  certainly  get  all  he  has  a  legal  right  to.  It 
will  remain  for  the  arbitrators  to  consider  (uuder  the  agreement 
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signed  by  the  counsel)  whether  the  mode  of  carrying  this  out 
suggested  by  the  company's  engineer,  will  satisfactorily  restore 
the  pipes  to  their  former  state  of  nsefnlness. 

Concurred  in  by  the  other  arbitrators.  / 

[The  arbitrators  subsequently  made  an  award  directing  the  com- 
pany to  do  the  work  witniu  thirty  days  jn  the  manner  and  at  the 
places  proposed  in  their  notice,  the  diameter  of  the  pipes  to  be 
similar  to  old  pipes  except  at  the  reservoirs,  the  pipes  there  being 
increased  from  6  inches  to  8  inches,  also  permitting  the  company 
to  use  the  old  pipes  where  that' could  be  properly  done.] 


Montgomery  Southern  Ry.  Co.  v.  Saybb. 
Saybe  v.  Montgomery  Southern  Ry.  Co. 

(72  Alabama  Reports,  448.) 

The  several  clauses  in  the  Alabama  constitution  relating  to  the  taking  of 
private  property  for  public  uses  by  corporations  or  individuals  construed  in 
connection  with  the  pre-existing  law  and  judicial  decisions,  were  intended 
to  secure  just  compensation  to  the  owner  of  the  property  taken,  and  to  com- 
pel its  payment  before  the  appropriation  was  complete;  also,  to  secure 
the  right  of  appeal  from  the  preliminary  assessment  of  damages,  without 
regard  to  the  character  of  the  tribunal  or  body  by  which  the  assessment  may 
be  made;  and  the  right  to  a  trial  by  jury,  on  the  demand  of  either  party,, 
when  the  error  or  matter  complained  of  is  the  amount  of  damages  assessed. 

The  statute  regulating  proceedings  for  the  assessment  of  damages,  when 
lands  are  taken  by  a  railroad  corporation  for  the  right  of  way,  was  intended 
to  carry  into  effect  these  constitutional  provisions,  and  must  be  so  construed, 
if  possible,  as  to  effectuate  that  intention,  and  to  harmonize  the  statute  with 
the  constitution ;  and  thus  construing  the  section  which  gives  an  appeal  to 
either  party,  and  declares  that  "  the  same  proceedings  shall  be  had  as  in  or- 
dinary cases  of  appeal  from  the  Probate  Court  to  the  higher  courts  of  the 
State,"  it  must  be  held  to  give  an  appeal  to  the  Circuit  Court,  of  which  a 
jury  is  a  constituent,  thereby  securing  the  right  to  a  trial  by  jury,  if 
demanded. 

In  these  proceedings,  the  railroad  corporation  is  the  actor,  and  on  appeal,, 
when  an  assessment  of  damages  by  a  jury  is  demanded,  is  entitled  to  open, 
tad  conclude  the  investigation  and  the  argument. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

These  two  cases,  involving  substantially  the  same  questions,  were 
argued  and  submitted  together.  Each  was  a  statutory  proceeding, 
instituted  by  the  Montgomery  Southern  Ry.  Co.,  a  domestic  cor- 
poration organized  under  the  general  law  (Code,  §§  1821-41), 
seeking  to  condemn  lands  for  the  right  of  way  of  its  road ;  the- 
lands  m  one  case  belonging  to  W.  D.  Sayre,  and  in  the  other  to  A. 
8.  Sayre  and  M.  H.  Sayre.  In  each  case  the  proceeding  was  origi- 
nated by  a  petition  filed  by  the  railroad  company,  addressed  to  the- 
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judge  of  probate ;  alleging  that  the  petitioner  desired  to  obtain  the 
right  of  way  through  the  defendant  8  lands,  particularly  described, 
and  had  made  application  to  purchase  the  necessary  strip  of  land, 
but  had  not  been  able  to  make  any  contract  with  tne  owner;  and 
asking  that  commissioners  be  appointed  to  determine  the  compen- 
sation to  be  paid  to  the  owners  in  each  case.  Commissioners  were 
appointed,  and  notice  was  given  to  the  owners  in  each  case,  as  re- 
quired by  the  order  of  the  court  and  the  statute  ;  and  the  commis- 
sioners made  their  report  under  oath,  awarding  $85  as  compensation 
to  A.  S.  and  M.  H.  Sayre,  and  $182  to  W.  D.  Sayre.  A.  S.  ami 
M.  H.  Sayre  then  made  a  motion  in  the  Probate  Court,  or  before 
the  judge  of  probate,  to  set  aside  and  annul  the  report  and  award 
of  the  commissioners,  and  the  order  appointing  them,  on  these 
grounds :  "  Because  this  court,  or  the  judge  thereof,  had  no  juris- 
diction, power  or  authority  to  make  the  order  appointing  said  com- 
missioners ;  because  there  is  no  law  which  authorized  said  court  or 
judge  to  make  such  order  or  decree ;  and  because  the  pretended 
law,  under  which  said  order  was  made  and  said  proceedings  had, 
is  unconstitutional,  null  and  void."  The  court  overruled  this  mo- 
tion, and  the  said  A.  S.  and  M.  H.  Sayre  then  took  an  appeal  to 
the  Circuit  Court,  not  from  the  order  overruling  said  motion,  but 
■"  in  the  matter  of  the  proceedings  to  assess  their  compensation  for 
the  right  of  way  through  their  lands  by  said  railroad  company." 
In  the  Circuit  Court,  as  the  bill  of  exceptions  recites,  "  the  said  A.  S. 
and  M.  H.  Sayre  moved  the  court  to  quash  said  proceedings  had 
in  the  Probate  Court,  and  to  dismiss  said  canse  out  of  that  court ; 
which  motion  was  granted  by  the  court,  and  said  railroad  company 
excepted."  The  railroad  company  appeals  from  this  ruling  and 
judgment,  and  here  assigns  the  same  as  error. 

W.  D.  Sayre  also  moved  to  set  aside  the  award  and  the  order 
appointing  the  commissioners,  on  the  same  grounds  as  specified  in 
the  other  case  ;  and  his  motion  being  overruled,  he  took  an  appeal 
to  the  Circuit  Court.  In  that  court,  as  the  bill  of  exceptions  states, 
"  both  parties  having  announced  themselves  ready,  said  W.  D. 
Sayre  demanded  a  trial  by  jury ;  which  was  ordered  by  the  court, 
and  the  cause  was  submitted  to  a  jury.  Thereupon,  said  railroad 
company  claimed  the  right  to  open  and  conclude  as  plaintiff,  and 
the  court  conceded  the  right ;  to  which  action  and  ruling  of  the 
•court  said  Sayre  duly  excepted."  The  jury  assessed  the  damages, 
or  compensation  to  be  paid,  at  $365 ;  and  the  court  rendered  judg- 
ment in  Sayre's  favor,  against  the  railroad  company,  for  this  sum. 
Afterwards,  as  the  judgment-entry  and  the  bill  of  exceptions  each 
shows,  Sayre  moved  the  court  "  to  set  aside  the  verdict,  and  vacate 
the  judgment  rendered  in  this  cause,  and  to  render  judgment  va- 
cating the  proceedings  had  in  the  Probate  Court,  on  the  ground  that 
said  proceedings  were  without  authority  of  law,  and  that  this  court 
had  no  jurisdiction  to  submit  this  cause  to  a  jury,  nor  to  render 


EMINENT  DOMAIN — PREPAYMENT  OF  DAMAGES.         205 

judgment  on  the  verdict  of  the  jury."  The  conrt  overruled  this 
motion,  and  the  Sayres  duly  excepted.  The  appeal  is  sued  out  by 
the  Sayres,  and  they  here  assign  as'  error  the  judgment  of  the 
Circuit  Court,  and  the  several  rulings  to  which  they  reserved 
exceptions.  • 

Clopton,  Herbert  &  Chambers  and  Sayre  &  Graves  for  Mont- 
gomery Southern  Ey.  Co. 

Troy  &  Tomkins  for  W.  D.  Sayre,  A.  S.  Sayre,  and  M.  H.  Sayre. 

Brickell,  C.J. — The  7th  section  of  the  14th  article  of  the  con- 
stitution provides,  that  "  Municipal  and  other  corporations  and  in- 
dividuals, invested  with  the  privilege  of  taking  private  property 
for  public  use,  shall  make  just  compensation  for  the  property  taken, 
injured,  or  destroyed  by  the  construction  or  enlargement  of  its 
works,  highways,  or  improvements,  which  compensation  shall  be 
paid  before  such  taking,  injury,  or  destruction.  The  General  As- 
sembly is  hereby  prohibited  from  depriving  any  person  of  an  ap- 
peal from  any  preliminary  assessment  of  damages,  against  any  such 
corporations  or  individuals,  made  by  viewers  or  otherwise ;  and 
the  amount  of  such  damages,  in  all  cases  of  appeal,  shall,  on  the 
demand  of  either  party,  be  determined  by  a  jury  according  to  law." 
The  24th  section  of  the  "  Declaration  of  Rights,"  among  other 
things,  provides,  that  "  private  property  shall  not  be  taken  or  ap- 
plied for  public  use,  unless  just  compensation  be  made  therefor  ; 
nor  shall  private  property  be  taken  for  private  use,  or  for  the  use 
of  corporations  other  than  municipal,  without  the  consent  of  the 
owner :  Provided,  however,  that  the  General  Assembly  may,  by 
law,  secure  to  persons  or  corporations  the  right  of  way  over  the 
lands  of  other  persons  or  corporations,  and  by  general  laws  provide 
for  and  regulate  the  exercise  by  persons  and  corporations  of  the 
rights  herein  reserved  ;  but  just  compensation  shall,  in  all  cases,  be 
first  made  to  the  owner." 

The  principal  question  these  cases  involve  is,  whether  the  statute 
which  authorizes  corporations,  organized  under  the  general  law,  for 
the  construction  of  railroads  within  the  State,  to  condemn  and  take 
private  property  for  the  uses  of  the  corporation,  secures  to  the 
owner  tne  right  of  appeal  from  the  award  of  the  commissioners  ap- 
pointed to  assess  the  compensation  to  be  paid  him,  and  on  such  ap- 
peal a  trial  by  jury,  if  such  trial  is  claimed  by  either  party,  meets 
and  satisfies  the  requirements  of  the  constitution  in  thife  respect. 
The  provision  of  the  statute,  upon  the  construction  of  which  the 
question  depends,  reads :  "  An  appeal  may  be  taken  by  either 
party,  and  tne  same  proceedings  snail  be  had  as  in  ordinary  cases 
of  appeal  from  the  Irrobate  to  the  higher  courts  of  this  State." 
Code  of  1876,  §  183g. 

Before  the  adoption  of  the  present  constitution,  not  infrequently, 
the  General  Assembly,  to  serve  and  accomplish  some  public  use, 
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delegated  not  only  to  counties,  political  subdivisions  of  the  State, 
but  to  municipal  and  private  corporations,  and  to  individuals,  the 
power  of  eminent  domain — the  power  of  taking  private  property 
Tor  public  uses.  The  statutes  delegating  the  power,  to  conform  to 
the  constitution,  it  was  settled,  must  in  themselves  have  provided 
adequate  and  appropriate  remedies,  by  which  the  owner  whose  prop- 
erty was  taken  could  obtain  for  it  just  compensation.  Whether 
payment  of  the  compensation  should  precede  or  attend  the  taking 
of  the  property,  or  whether  the  mandate  of  the  constitution  was 
satisfied,  it  an  adequate  remedy  was  provided  by  which  it  could  be 
obtained,  was,  in  this  State,  an  unsettled  question.  Aldridge  v. 
T„  C.  &  D.  R.  R.  Co.,  2  Stew.  &  Port.  199 ;  Sadler  v.  Langham, 
34  Ala.  311.  The  remedy  most  usually  provided  for  ascertaining 
the  compensation,  was  the  verdict  or  award  of  viewers,  or  commis- 
sioners, as  they  were  indifferently  termed.  These  generally  de- 
rived their  appointment  from  a  court  of  record,  to  whom  their  re- 
port was  returned.  They  were  regarded  as  inferior,  statutory  tri- 
bunals, clothed  with  a  special  jurisdiction  ;  and  unless  the  statute 
otherwise  provided,  their  action  was  final  and  conclusive.  Mills' 
Eminent  Domain,  §  322.  If  errors  of  law,  or  irregularities,  in- 
tervened, apparent  on  the  face  of  the  proceedings,  a  writ  of  error, 
or  an  appeal,  the  substitute  for  a  writ  of  error  in  our  system,  would 
not  lie  for  their  revision  and  correction  ;  a  writ  of  certiorari  was 
the  only  appropriate  remedy  which  could  be  employed  for  that 
purpose.  Ex  parte  Tarleton,  2  Ala.  35 ;  1st  Brick.  Dig.  533,  §§ 
2,  4. 

Reading  the  clause  of  the  constitution  to  which  we  have  referred 
in  connection  with  the  pre-existing  law,  it  seems  manifest,  a  die 
tinct  purpose  it  was  intended  to  accomplish  was  the  guaranty  and 
security  to  the  owner  of  just  compensation  for  his  property,  taken 
for  public  uses,  and  to  compel  its  payment  before  the  taking  and 
appropriation  was  complete.  Ana  such  payment,  it  must  be  ob- 
served, is  guaranteed  and  secured,  without  regard  to  the  agency 
employed  in  the  taking — whether  it  is  the  State,  in  its  sovereign 
capacity,  or  a  county,  one  of  its  political  subdivisions,  or  a  munici- 
pal or  other  corporation,  or  an  individual.  A  provision  by  which 
compensation  could  be  obtained  was,  prior  to  the  introduction  of 
this  clause,  esteemed  an  indispensable  element  to  the  validity  of 
any  statutory  enactment,  authorizing  the  taking  of  private  prop- 
erty for  public  uses.  The  payment  of  the  compensation  before 
the  taking  and  appropriation  is  complete,  is  the  plain  language, 
more  than  once  repeated,  and  the  manifest  intent  of  the  constitu- 
tion. Another  purpose,  equally  manifest,  confined  to  a  taking  bv 
municipal  or  other  corporations,  or  by  individuals  invested  with 
the  privilege  of  taking  private  property  for  public  U6es,  is,  that  the 
parties  shall  not  be  deprived  of — in  other  words,  must  have — the 
right  of  appeal  from  the  preliminary  assessment  of  damages,  with- 
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out  regard  to  the  character  of  the  body  or  tribunal  to  which  the 
making  of  6nch  assessment  may  be  committed.  Such  body  or  tri- 
bunal remains,  as  it  was  known  and  defined  at  common  law,  an  in- 
ferior, statutory  jurisdiction,  proceeding  by  summary  methods,  and 
in  a  course  different  from  that  observed  and  pursued  in  the  courts 
of  common  law.  But  the  General  Assembly  is  now  prohibited 
from  rendering  its  action  final  and  conclusive,  or  from  limiting  the 
parties  to  a  mere  revision  by  writ  of  certiorari  of  errors  or  irregu- 
larities apparent  on  the  face  of  the  proceedings.  A  remedy  by  ap- 
peal must  be  afforded,  and  the  revision  must  be  coextensive  with 
the  injury  which  may  be  suffered  in  the  course  of  the  proceedings. 
If  the  error  complained  of  is  the  amount  of  damages  assessed,  on 
the  demand  of  either  party,  on  appeal,  the  damages  must  be  as- 
sessed by  a  jury. 

It  is  contended,  that  the  statute  referred  to  is  offensive  to  the 
constitution,  because,  while  it  authorizes  an  appeal,  the  require- 
ment is,  that  the  proceedings  on  the  appeal  shall  be  as  in  ordinary 
cise*  of  appeal  from  the  Probate  Court  to  the  higher  courts  of  the 
Stare;  and  in  the  course  of  such  proceedings  there  is  not,  and  can- 
not be,  a  trial  by  jury — the  hearing  is  had  by  the  appellate  court, 
upon  the  record  of  the  Probate  Court,  without  the  intervention  of 
a  jury.  There  is  much  force  in  the  argument,  but  we  are  unable 
to  yield  assent  to  it.  The  statute  was  passed  soon  after  the  adop- 
tion of  the  constitution,  and,  doubtless,  with  the  intention  of  yield- 
ins:  obedience  to,  and  executing  the  clause  or  provision  under  con- 
sideration. In  its  words,  the  statute  is  ambiguous  ;  and  if  it  is  ca- 
pable of  a  construction  that  will  render  it  consistent  with  the  con- 
eritntion,  affording  to  the  citizen,  or  to  corporations,  the  substantial 
rights  the  constitution  intended  to  confer,  that  construction  must 
be  adopted.  Every  statute,  it  is  the  duty  of  the  court  so  to  con- 
strue, as  to  make  it,  if  possible,  harmonious  with  the  constitution, 
without  narrowing  the  inquiry  to  the  construction  which  the  natural 
import  of  the  language  used  may  bear,  It  is  said  by  Judge  Cooley  : 
uThe  duty  of  the  court  to  uphold  a  statute,  where  the  conflict  be- 
tween it  and  the  constitution  is  not  clear,  and  the  implication 
which  must  always  exist,  that  no  violation  has  been  intended  by 
the  legislature,  may  require  it  in  such  cases,  where  the  meaning  of 
the  constitution  is  not  in  doubt,  to  lean  in  favor  of  such  a  construc- 
tion of  the  statute  as  might  not,  at  first  view,  seem  most  obvious 
and  natural."  "  This  is  only  saying,"  he  adds,  "  in  another  form  of 
words,  that  the  courts  must  construe  the  statute  in  accordance  with 
the  legislative  intent;  since  it  is  always  presumed  the  legislature 
designed  the  statute  to  take  effect,  and  not  be  a  nullity."  Cooley, 
Cons.  Lim.  (4th  ed.)  223,  top  p.  And  in  Durousseau  v.  United 
States  (6  Cranch,  307),  it  was  said  by  C.  J.  Marshall :  "  The  spirit 
as  well  as  the  letter  of  a  statute,  must  be  respected ;  and  when  the 
whole  context  of  the  law  demonstrates  a  particular  intent  in  the 
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legislature  to  effect  a  certain  object,  some  degree  of   implication 
may  be  called  in  to  aid  that  intent. 

Aclose,  literal  construction,  keeping  within  a  narrow  signification 
of  its  words,  not  reading  it  in  connection  with  the  constitution,  or 
in  connection  with  other  statutes  which,  if  not  in  pari  materia^ 
are  subject  to  the  6ame  constitutional  provision,  and  are  intended 
to  accomplish  a  like  purpose,  would  render  this  statute  vain  and 
nugatory.  There  is  no  designation  of  the  court  to  which  the  ap- 
peal may  be  taken,  nor,  in  the  event  of  an  appeal,  is  there  an  ex- 
pression of  the  mode  of  hearing  or  trial,  except  as  it  may  be  sup- 
f>osed  to  lie  in  the  general  words,  "  the  same  proceedings  shall  be 
lad  as  in  ordinary  cases  of  appeal  from  the  Probate  to  the  higher 
courts  of  the  State,"  if  these  words  should  be  referred  to  the  pro- 
ceedings in  the  appellate  court.  But,  if  we  keep  in  mind  that  the 
statute  was  intended  to  be  effectual,  and  to  execute  the  constitu- 
tional provision,  we  must  construe  it  as  intended  to  authorize  an 
appeal  to  a  higher  court  than  the  Court  of  Probate,  and  to  a  court 
of  which  a  jury  is  a  constituent.  Thus  reading  it,  the  Circuit 
Court  of  the  county  is  the  only  higher  court  to  which  the  appeal 
may  be  taken — it  is  the  only  court  exercising  appellate  jurisdiction 
over  the  Court  of  Probate,  having  a  jury  as  a  constituent  The 
case  reaching  that  court  by  appeal,  the  constitution  intervenes,  and, 
on  the  demand  of  either  party,  the  damages  must  be  assessed  by  a 
jury.  It  is  true,  that  this  construction  renders  it  necessary  to  in- 
dulge some  degree  of  implication ;  but  it  is  not  implication  tbe 
words  of  the  statute  repel,  and  it  is  necessary  to  give  effect  to  the 
spirit  and  intent  of  the  statute,  unless  we  presume  that  the  legisla- 
ture did  not  design  it  to  be  effectual.  The  general  words,  %<  the 
same  proceedings  shall  be  had  as  in  ordinary  cases  of  appeal  from 
the  Probate  to  the  higher  courts  of  this  State,"  are  not,  under  this 
construction,  left  unmeaning  and  without  office  to  perform.  They 
may  well  be  referred  to  the  proceedings  preliminary  to  the  taking 
of  an  appeal,  the  mode  of  taking  it,  and  of  introducing  the  case 
into  the  appellate  court.  All  of  these  must  conform  to  the  usual, 
ordinary  proceedings  in  cases  of  appeal  from  the  Court  of  Probate. 
Under  this  construction  of  the  statute,  the  Circuit  Court  erred 
in  quashing  the  proceedings  in  the  first  of  these  cases,  but  did  not 
err  in  refusing  to  quash  them  in  the  second. 

The  railroad  corporation  is  the  actor  in  the  institution  of  the 
proceedings,  and  it,  upon  an  appeal  to  the  Circuit  Court,  an  as- 
sessment of  the  damages  by  a  jury  is  demanded,  we  are  of  the 
opinion,  it  is  entitled  to  open  and  conclude  the  investigation  and 
argument  of  the  cause.  It  has  long  been  the  settled  practice  in  this 
State,  that  whatever  may  be  the  attitude  a  case  may  assume  the 
plaintiff,  the  actor  in  the  institution  of  the  proceedings,  is  entitled 
to  open  and  conclude  the  investigation  and  argument,  unless  he 
waives  the  right  of  concluding  by  failing  to  open  the  argument. 
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Grady  v.  Hammond,  21  Ala.  427;  Chamberlain  v.  Gaillard,  26 
Ala.  504 ;  Pearsall  v.  McCartney,  28  Ala.  110.  The  result  is,  the 
judgment  in  the  first  case  is  reversed  and  the  cause  remanded ; 
and  in  the  second,  the  judgment  is  affirmed. 


Smith,  Receiver, 
v. 

Combs. 

(78  Ifiuouri  Reports,  82.) 


An  action  may  be  maintained  against  the  receiver  of  a  railroad  company 
for  a  tort  committed  by  the  corporation  before  his  appointment.  The  judg- 
ment, if  for  the  plaintiff,  will  be  against  him  in  his  capacity  as  receiver,  and 
is  leviable  ont  of  the  assets  in  his  hands. 

The  benefits  for  which  a  railroad  company  are  entitled  to  be  allowed  in 
estimating  the  damages  sustained  by «  land-owner  by  reason  of  the  appro- 
priation of  his  land  for  the  road,  are  such  as  the  land  derives  from  the  loca- 
tion of  the  road  through  it,  and  are  not  enjoyed  by  other  lands  in  the  same 
neighborhood. 

La  an  action  against  a  railroad  company  for  unlawfully  occupying  the  plain- 
tiff's land,  proof  that  the  land  was  omitted  by  mistake  from  the  report  of  the 
commissioners  in  a  proceeding  to  condemn  a  right  of  way  across  this  and 
other  lands,  and  that  the  road  was  built  over  the  land  in  controversy  with 
the  knowledge  and  approbation  of  plaintiff,  is  not  equivalent  to  proof  that 
the  land  was  included  in  the  condemnation. 

Whether  or  not  a  party  is  estopped  by  laches  and  acquiescence,  is  a  ques- 
tion for  the  triers  of  the  fact. 

This  action  was  brought  May  16,  1877,  to  recover  damages  for  a  trespass 
which  the  evidence  showed  was  completed  in  the  year  1872,  but  at  what 
time  of  the  year  did  not  appear.  Held,  that  in  the  face  of  a  finding  by  the 
trial  court  that  the  action  was  not  barred  by  the  five-year  limitation  act,  this 
court  would  not  presume  that  the  trespass  was  completed  prior  to  May  16, 
1872. 

On  the  trial  of  an  action  against  a  railroad  company  for  unlawfully  occu- 
pying plaintiff's  land,  the  plaintiff  testified  that  before  the  company  entered 
upon  the  land  it  gave  plaintiff  an  agreement  in  writing  to  settle  for  it,  but 
this  agreement  was  not  admitted  or  pleaded  by  the  defendant  as  a  defence, 
nor  was  it  produced  or  offered  to  be  produced  at  the  trial.  Held,  that  for 
the  purpose  of  basing  upon  it  a  defence  of  accord  and  satisfaction,  it  was  not 
before  the  court.  , 

Appeal  from  Linn  Circuit  Court. 

Chas.  A.  Winslow  and  L.  F.  Hatfield  for  appellant. 

A.  W.  Mnllins  for  respondent. 

M  ABTnar,  C. — The  plaintiff  brought  a  suit  on  the  16th  day  of  May, 
1877,  against  the  defendant  as  receiver  of  the  Burlington  &  South- 
western Ry.  Co.,   The  character  of  the  action  is  somewhat  peculiar. 
20  A.  &  E.  R.  Cas.— 14 
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It  is  alleged  in  the  petition  that  the  North  Missouri  Central  R.  R.C&. 
in  1868  located  a  portion  of  their  line  over  and  across  the  lands  of  the 
plaintiff,  consisting  of  fifty-five  acres  off  the  east  side  of  the  north- 
west quarter,  and  the  northeast  quarter  of  the  southeast  quarter, 
all  in  section  7,  township  58,  range  20 ;  that  the  company,  without 
condemnation  or  leave,  commenced  and  partly  constructed  their 
road  through  the  plaintiffs  land  within  the  years  1868. 1869  and 
1870 ;  that  on  the  31st  day  of  May,  1871,  the  company  conveyed 
its  franchises  and  rights  to  the  St.  Joseph  &  Iowa  K.  It.  Co.,  and 
that  on  the  23d  day  of  June,  1871,  the  latter-named  company 
conveyed  the  Same  to  the  Burlington  &  Southwestern  Ey.  Co.; 
that  in  the  year  1872  the  latter  company  continued  the  construction 
of  the  road  and  completed  the  same  across  the  plaintiffs  land  cov- 
ering a  strip  100  feet  wide  by  a  mile  in  length  ;  that  the  construc- 
tion of  the  road  has  so  separated  and  divided  his  lands  as  to  greatly 
impair  their  value,  and  that  he  has  sustained  damages  by  reason 
thereof  in  the  sum  of  $2000,  for  which  judgment  is  prayed.  It 
is  alleged  that  defendant  became  receiver  of  said  last- mentioned 
road  in  November,  1875.  The  petition  concludes  with  an  offer  to 
convey  the  right  of  way  to  the  company  upon  receipt  of  proper 
and  just  compensation  for  the  damages  sustained  by  him  as  afore- 
said. 

The  defendant  in  answer  pleaded  the  statute  of  limitations.  He 
also  set  up  as  a  defence  a  record  in  certain  proceedings  of  condem- 
nation which  were  commenced  in  June,  1869,  and  concluded  in 
August,  1869.  It  was  alleged  that  the  commissioners  who  ren- 
dered the  report  of  condemnation  accidentally  omitted  that  portion 
of  the  northeast  quarter  of  section  7  which  is  covered  with  the 
road-bed ;  that  the  road  over  it  was  constructed  under  the  belief 
that  the  strip  was  included  in  the  report ;  that  the  plaintiff  was  a 
managing  officer  in  the  road  and  stood  by  and  saw  the  construction 
of  it  at  great  cost  and  outlay  and  never  manifested  any  claim  or 
right  to  the  land,  by  reason  oi  which  acts  and  doings  he  is  estopped 
from  prosecuting  this  suit.  The  answer  also  denies  the  sole  own- 
ership of  plaintiff,  and  alleges  that  one  H.  C.  Prewitt  was  owner 
of  an  undivided  half  thereof. 

The  case  was  tried  by  the  court.  Deeds  were  given  in  evidence 
showing  that  plaintiff  owned  an  undivided  half  of  the  land  at  the 
time  of  the  construction  of  the  road,  and  that  since  then,  and  be- 
fore suit,  he  had  acquired  the  other  half.  The  record  of  the  pro- 
ceedings in  condemnation  showed  that  the  road-bed  over  all  the 
plaintiff's  land  was  included  in  the  report  of  condemnation,  except 
that  over  the  southeast  quarter.  Evidence  relating  to  the  damages 
by  the  location  of  the  road  was  submitted  on  both  sides.  The  de 
fendan t  introduced  evidence  tending  to  show  that  the  road-bed 
over  the  southeast  quarter  was  omitted  from  the  report  of  the  cum- 
in issioners  by  mistake;  that  the  road  wasjgraded  through  with  the 
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knowledge  and  approbation  of  plaintiff ;  that  it  was  included  in  the 
assessment  of  damages  in  the  sum  of  $1,  which  was  made  in  the 
proceedings  of  condemnation ;  that  the  portion  in  the  southeast 
quarter  covered  by  the  road  amounted  to  about  six  acres.  The 
plaintiff  testified  in  rebuttal  that  he  objected  to  the  construction  of 
the  road  until  he  should  be  paid ;  that  the  attorney  of  the  road 
gave  him  a  contract  signed  by  the  president  of  the  road  and  by 
himself,  to  settle  for  the  right  of  way ;  that  in  1874  he  got  posses- 
sion of  the  road  and  fenced  it  up ;  that  the  receiver  took  possession 
of  it  without  saying  anything  to  plaintiff  about  it,  and  has  held  it 
without  his  consent;  that  he  has  been  paid  nothing  for  the  right 
of  way,  and  that  he  has  refused  to  relinquish  or  convey  it  for 
nothing. 
The  following  instructions  were  given  at  the  instance  of  plaintiff: 

1.  It  is  admitted  by  the  pleadings  in  this  case  that  the  plaintiff 
is  the  owner  of  the  lands  described  in  the  petition,  and  that  he 
was  such  owner  when  the  railroad  was  located  and  constructed 
over,  through,  and  across  said  lands,  except  as  to  the  undivided  one 
half  of  the  southeast  quarter  of  section  7,  township  58,  range  20. 

3.  If  the  plaintiffs  title  to  the  lands  in  question  is  admitted  by 
the  pleadings  in  the  case,  or,  if  not  so  admitted,  established  by  the 
evidence,  then  the  burden  of  proof  rests  upon  the  defendant  to 
show  that  the  plaintiff  has  been  divested  of  his  title  to  the  strip  of 
land  held  and  occupied  as  a  right  of  way  for  said  railway  in  the 
mode  and  manner  and  as  provided  by  law. 

7.  And  unless  it  affirmatively  appears  upon  the  face  of  the  pro- 
ceeding had  in  the  matter  of  condemnation  that  every  essential 
prerequisite  of  the  statute  conferring  the  authority  has  been  fully 
complied  with,  then  in  such  case  every  step  from  the  inception  to 
the  termination  is  a  mere  nullity  and  the  whole  proceeding  void. 

8.  If  the  court  find  for  plaintiff,  then,  in  estimating  the  dam- 
ages sustained  by  him,  the  court  should  take  into  consideration 
not  only  the  actual  value  of  the  strip  of  land  taken  and  appropriated 
for  the  right  of  way,  but  also  the  diminution  in  value  caused 
thereby,  if  any,  of  the  residue  of  plaintiff's  land  from  which  said 
right  of  way  was  taken. 

9.  Under  the  evidence  in  this  case  the  plaintiff  is  entitled  to 
recover. 

The  following  instructions  were  given  at  the  instance  of  defend- 
ant:    • 

2.  The  court  further  declares  the  law  to  be  that  if  on  the  —  day 
of  May,  1869,  ten  days  or  more  before  the  first  Monday  in  June, 
1869,  the  North  Missouri  Central  R.  R.  Co.  filed  a  petition  in  the 
office  of  the  clerk  of  the  circuit  court  of  this  county  against  the 
plaintiff  herein,  Joseph  Combs,  and  others,  praying  the  court  in 
due  form  of  law  to  appoint  commissioners  to  view  and  assess  the 
damages  to  the  lands  described  in  the  petition,  or  any  part  thereof, 
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among  other  lands,  and  for  the  purpose  of  condemning  and  acquiring 
the  right  of  way  through  and  over  said  lands,  and  that  the  said  Joseph 
Combs  was  duly  snmmoned  to  the  said  Jnne  term  of  said  court,  and 
that  on  the  18th  day  of  Jnne,  1869,  the  said  court  made  the  order 
read  in  evidence  duly  appointing  Helgman  P.  McClanahan,  Ben- 
jamin F.  Howe,  and  Achilles  M.  Clarkson,  disinterested  citizens  and 
residents  of  said  Linn  County,  Missouri,  commissioners  to  new 
the  said  lands  and  assess  the  damages  sustained  by  reason  of  the 
construction  of  the  said  railway  through  the  same,  and  the  condem- 
nation of  the  right  of  way  thereover,  and  that  said  commissioners 
did,  in  pursuance  of  said  appointment,  on  the  1st  day  of  August, 
1869,  view  said  lands,  or  any  part  thereof,  described  in  the  petition, 
and  did  duly  assess  the  damages  sustained  by  plaintiff  by  reason  of 
the  acquiring  of  said  right  of  way  and  the  construction  of  said 
railroad  across  the  same,  and  did  fix  the  amount  of  such  damages 
so  sustained  at  the  sum  of  $1,  and  did  on  said  day  make  a  report 
of  their  said  proceedings  in  writing,  and  subscribe  and  swear  to 
the  same,  and  the  said  report,  together  with  the  $1  assessed  for 
damages  as  aforesaid,  were  duly  filed  with  and  in  the  office  of  the 
clerk  of  the  Circuit  Court  of  this  county  immediately  thereafter, 
and  that  by  virtue  of  such  proceedings  so  had  the  North  Missouri 
Central  R.  R.  Co.  took  possession  of  said  lands,  so  condemned,  and 
constructed  a  railroad  thereon,  and  that  the  same  has  since  been  by 
the  said  railroad  company  and  its  successors,  and  still  is  operated 
over  and  through  said  lands  as  a  part  of  one  continuous  line  of 
railway,  then  the  finding  should  be  for  the  defendant  as  to  all  that 
portion  so  condemned  and  taken. 

3.  If  the  court  finds  from  the  evidence  that  at  the  time  of  the 
entry  upon  the  southeast  quarter  of  said  section  7  in  1869  by  the 
North  Missouri  Central  R.  R.  Co.,  and  at  the  time  of  the  location 
of  the  road  through  and  over  the  same,  and  at  the  time  of  the 
grading  and  completing  of  the  same  the  plaintiff  was  the  owner  of 
only  one  undivided  half  thereof,  and  that  the  other  undivided  half 
of  said  quarter  section  then  belonged  to  ong  H.  C.  Prewitt,  who 
made  no  claim  or  demand  of  said  railroad  company  for  right  of 
way  through  the  same,  then  in  no  event  can  the  plaintiff  recover 
more  than  one  half  the  actual  value  of  the  lands  actually  taken  and 
appropriated  by  said  railroad  company. 

The  court  refused  to  give  the  following  instructions  for  defend- 
ant: 

1.  If  the  court  should  believe  from  the  evidence  that  the  North 
Missouri  Central  R.  R.  Co.  located  the  railroad' over  and  through 
the  lands  in  controversy  which  are  described  in  the  petition,  ami 
took  possession  of  the  same  and  commenced  work  thereon  in  the 
•  year  1869,  then  plaintiff's  cause  of  action  accrued  at  that  time,  awl 
his  cause  of  action  is  barred  by  the  statute  of  limitations,  and  he 
cannot  recover  in  this  action. 
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4.  Although  the  court  may  believe  from  the  evidence  that  the 
plaintiff  is  entitled  to  recover  damages  for  the  lands  described  in 
the  petition,  or  some  part  thereof,  yet  in  no  event  should  the  find- 
ing be  for  more  than  the  actual  value  of  the  land  taken  and  appro- 
priated by  the  railroad  company,  the  right  of  way  over  which  had 
not  been  previously  duly  and  regularly  acquired  by  the  said  rail- 
road company. 

The  court  gave  of  its  own  motion  the  following  declaration  : 

The  record  read  in  evidence  by  defendant  for  the  purpose  of 
showing  a  condemnation  of  th,e  right  of  way  through  plaintiffs 
.said  lands  under  proceedings  instituted  by  the  North  Missouri 
Central  R.  R.  Co.  are  insufficient  to  establish  such  alleged  condem- 
nation through  all  of  plaintiff's  lands,  and  plaintiff  is  not  thereby 
precluded  from  recovery  in  this  action. 

The  court  found  in  favor  of  the  plaintiff  as  to  an  undivided  half 
of  the  portion  of  the  road  on  the  southeast  auarter,  and  gave  him 
judgment  in  the  sum  of  $450  damages.  In  deciding  this  case  it  is 
not  necessary  to  go  outside  of  the  points  raised  and  submitted  by 
the  defendant  in  his  brief. 

It  is  objected  that  no  cause  of  action  is  contained  in  the  petition 
or  evidence,  because  the  trespass  complained  of  transpired  before 
the  receiver  took  charge  of  the  road.  This  objection  is  made  under 
a  misconception  of  the  object  of  this  action  and  the  nature  of  the 
judgment  which  was  actually  rendered  in  it.  When  a  corporation 
passes  into  the  hands  of  a  receiver,  it  is  taken  by  him  subject  to« 
all  the  debts  and  liabilities  existing  against  it,  at  the  time  of  his 
appointment,  whether  arising  from  contract  or  tort.  The  court 
appointing  him  ascertains  and  adjusts  these  debts  and  liabilities, 
and  orders  a  distribution  of  the  assets  in  discharge  thereof,  accord- 
ing to  the  law  and  equity  governing  them.  On  application  of  the 
•claimant,  the  court  entertains  and  adjusts  his  rights.  It  may  exer- 
cise the  discretion  of  allowing  the  adjudication  of  his  demand  to 
be  made  in  an  independent  suit,  and  this  is  usually  done  when  the 
issues  can  be  more  conveniently  tried  in  the  place  where  the  facts 
arise  and  the  venue  belongs.  Before  instituting  his  suit  the 
claimant  obtains  leave  from  the  court  of  which  the  receiver  is  an 
officer,  to  sue  him  in  another  tribunal,  which  was  the  case  here. 
In  respect  to  the  past  liabilities  of  the  corporation,  it  is  not  pre- 
tended the  receiver  can  be  personally  held.  Nevertheless  he  is 
the  representative  of  the  corporation,  taking  its  place  in  respect  to 
the  custody  and  administration  of  its  estate,  and  toward  its  claim- 
ants and  creditors  he  occupies  a  relation  somewhat  analogous  to 
that  of  an  administrator.  The  functions  of  the  corporation  being 
suspeuded  as  to  its  former  managers,  the  receiver  takes  their  place 
and  holds  and  conducts  everything  in  his  own  name.  A  suit, 
therefore,  to  ascertain  and  adjust  a  liability  of  the  company  is 
properly  brought  against  the  receiver  in  his  capacity  as  such,  some- 
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what  in  the  same  form  as  a  rait  against  an  administrator  by  a  credi- 
tor of  the  estate  of  the  deceased.  The  judgment  goes  against  the 
defendant  in  his  capacity  as  receiver,  and  is  leviable  oat  of  the 
assets  of  the  company  in  bis  hands.  Such  is  the  judgment  in  this 
case.  Upon  this  judgment  the  court  that  granted  leave  to  the 
plaintiff  to  sue  will  adjudge  to  him  his  equitable  share  in  the 
assets  of  the  company,  and  order  payment  according  to  the  equities 
and  priorities  of  the  different  claimants  on  the  assets.  In  the  case 
of  Commonwealth  v.  Bunk,  26  Pa.  St.  235,  the  supreme  court  of 
Pennsylvania  approved  of  a  proceeding  in  this  fonn  to  ascertain 
and  adjust  a  legal  demand,  and  ordered  a  judgment  of  the  descrip-* 
tion  I  allude  to.  We  have  no  knowledge  of  the  condition  of  the 
assets  of  the  company  of  which  the  defendant  is  receiver,  and  we 
have  nothing  to  do  with  the  enforcement  of  the  plaintiff's  demand 
against  said  assets.  It  must  be  classified  and  disposed  of  by  the 
court  having  custody  of  the  assets,  somewhat  in  the  manner  of  a 
judgment  against  an  administrator  leviable  out  of  the  assets  of  the 
estate  he  has  charge  of. 

The  counsel  for  defendant  objected  to  the  instruction  given  at 
plaintiff's  regnest,  numbered  8,  for  the  reason  that  it  leaves  out 
of  consideration  the  benefits  which  may  have  accrued  to  the  plain- 
tiff by  construction  of  the  road  over  his  land.  The  benefits  to  be 
considered  in  such  cases  are  such  as  the  "  land  derives  from  the 
location  of  the  road  through  it  as  are  not  common  to  the  other 
lands  in  the  same  neighborhood."  Quincy  R.  R.  Co.  v.  Ridge,  5T 
Mo.  599 ;  Wyandotte  R.  R.  Co.  v.  Waldo,  70  Mo.  629.  There 
was  no  evidence  of  any  such  benefits.  The  testimony  of  Stone 
and  McClanahan  consisted  of  an  explanation  of  the  rules  pursued 
by  them  when  as  commissioners  they  made  the  former  assessment 
Neither  they  nor  anv  other  witnesses  testified  about  the  peculiar 
benefits  inuring  to  plaintiff  over  other  proprietors  in  the  neighbor- 
hood by  having  a  railroad  graded  diagonally  across  hi6  farm. 

The  objection  that  the  court  ought  to  have  found  that  the  south- 
east quarter  was  included  in  the  condemnation  proceedings,  is  not 
well  taken.  The  record  6hows  that  it  was  not  in  the  report  of  con- 
demnation, and  the  answer  admits  that  it  was  not  in.  Such  a  find- 
ing would  have  been  against  the  evidence  and  the  admission  of  the 
defendant  in  his  pleadings.  The  proceedings  of  condemnation 
could  not  be  corrected  in  this  suit,  as  all  the  parties  to  that  record 
were  not  before  the  court,  and  no  reform  or  correction  was  prayed 
for. 

The  question  as  to  whether  the  plaintiff  was  estopped  by  his 
laches  and  acquiescence  in  the  conduct  of  the  railroad  is  a  question 
of  fact  on  the  evidence  bearing  upon  it,  which  is  contradictory. 
The  court  has,  upon  this  evidence,  found  against  the  defendant, 
and  we  see  nothing  in  the  case  to  justify  us  in  disturbing  the  con- 
clusion which  the  court  came  to  in  rendering  its  judgment 
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The  objection  that  the  action  is  barred  by  the  statute  of  limita- 
tions is  not  supported  by  the  evidence.  This  being  a  mere  action 
of  trespass,  it  does  not  appear  from  the  record  that  five  years  had 
elapsed  since  the  construction  of  the  road  was  finished  and  the 
trespass  accomplished  in  1872  as  to  the  southeast  quarter.  This 
action  was  instituted  in  May,  1877,  and  it  was  incumbent  on  the 
defendant  to  make  out  his  defence  of  the  statute  of  limitations  and 
prove  that  although  the  trespass  ended  in  1872,  it  was  prior  to  May 
16,  1872,  so  as  to  leave  no  doubt  about  the  bar  of  the  statute. 
He  has  failed  to  do  this,  and  the  court  having  found  against  him, 
we  do  not  feel  authorized  to  help  him  out  by  any  presumptions. 
We  think,  upon  the  law  of  presumptions,  the  inference  must  be 
the  other  way,  inasmuch  as  they  should  be  invoked  to  support 
rather  than  overthrow  judgments.  The  finishing  of  the  road  was 
a  continuing  trespass,  and  under  the  statement  that  it  transpired 
in  1872,  there  i$  nothing  violent  in  the  presumption  that  it  con- 
tinued the  whole  of  the  year.  So  far  as  plaintiffs  right  of  action 
is  concerned,  a  discrepancy  in  time  is  immaterial.  So  far  as  the 
defence  of  the  statute  is  concerned,  time  is  a  material  thing,  and 
we  think  if  the  defendant  wants  the  benefit  of  the  statute  he  should 
bring  himself  within  it  by  competent  evidence. 

The  allusion  of  plaintiff  in  his  testimony  to  some  written  agree- 
ment with  the  road  for  settlement  with  him  for  the  right  of  way 
cannot  operate  as  a  bar  to  his  suit  in  this  case.  It  is  not  admitted 
or  pleaded  by  defendant  as  a  defence,  and  it  was  not  produced  or 
offered  to  be  produced  at  the  trial.  For  the  purpose  of  basing 
upon  it  a  defence  of  accord  and  satisfaction  of  the  matter  on  trial, 
it  was  not  before  the  court. 

The  judgment  is  affirmed. 

Philips,  C,  concurs;  Winslow,  C,  not  sitting,  having  been  of 
counsel  in  the  case. 

See  next  case  and  note. 
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V. 

Foreman. 
(34  We$t  Tirginia  Bep&rts,  662.) 

The  matter  in  controversy  in  the  suit  or  proceeding,  on  which  judgment 
is  rendered,  must  not  only  be  of  the  value  of  one  hundred  dollars  exclusive 
of  costs,  but  the  controversy  in  relation  to  the  matter  of  that  value  must  be 
continued  by  the  writ  of  error,  to  give  the  Supreme  Court  of  Appeals  juris- 
diction. 
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Though  in  a  case  where  a  railroad  company  ia  seeking  to  condemn  lands 
for  its  track,  the  defendant  with  a  view  to  certain  preliminary  steps  proposed 
to  be  taken  by  him  waives  for  the  time  a  right  to  have  his  damages  assessed 
by  a  jury  of  twelve  freeholders,  yet  when  these  preliminary  matters  are  dis- 
posed of  by  the  court's  refusal  to  entertain  them,  he  may  ask  the  court  to 
have  his  damages  assessed  by  such  a  jury,  and  his  request  should  be  granted. 

44  The  peculiar  benefits  to  be  derived  with  respect  to  such  residue  from  the 
work  to  be  constructed,"  which  are  to  be  excluded  in  estimating  the  damages 
to  the  residue  of  the  tract,  are  such  benefits  as  particularly  and  exclusively 
affect  the  particular  tract  of  land  whereof  a  portion  is  to  be  condemned,  and 
not  advantages  of  a  general  character,  which  may  be  or  are  derived  in  common 
by  the  owners  of  land  along  the  line  of  improvement  or  benefits  derived  by 
the  country  at  large. 

Though  the  oath  taken  by  a  jury  who  assess  damages  in  a  condemnation 
case,  may  not  be  in  the  exact  form  in  which  such  oath  should  be  adminis- 
tered, yet,  if  it  be  apparent,  that  the  jury  had  before  them  the  proper  matters 
fur  their  consideration,  and  that  the  plaintiff  in  error  could  have  suffered  no 
damage  because  of  any  informality  in  the  oath,  the  verdict  ought  not  oa 
auch  account  to  be  set  aside. 

In  the  trial  of  such  a  case  it  is  not  an  error,  for  which  the  Appellate  Court 
would  reverse,  that  the  circuit  court  permitted  a  witness  to  answer  the  fol- 
lowing question  against  the  protest  of  the  railroad  company:  "  State  what 
in  your  opinion  would  be  a  fair  compensation  for  the  damages  to  the  residue 
of  the  tract  beyond  the  peculiar  benefits  which  will  be  derived  in  respect  to 
residue  from  the  work  to  be  constructed." 

This  was  a  proceeding  under  chapter  18  of  the  Acts  of  1881,  in- 
stituted by  the  Grafton  &  Greenbrier  R.  R.  Co.  to  take  portions 
of  the  lauds  of  numerous  persons  in  Taylor  county,  through  which 
Baid  railroad  would  run.  The  land  so  taken  was,  as  the  application 
states,  to  be  taken  as  the  road-bed  of  said  railroad ;  and  ten  days' 
notice  that  said  railroad  company  would  apply  to  the  circuit  cuurt 
of  Taylor  county  to  appoint  commissioners  to  ascertain  what  would 
be  a  just  compensation  to  these  persons  for  the  land  proposed  to 
be  taken  of  each  of  them  for  tlie  purpose  of  constructing  and 
operating  this  railroad,  was  duly  served  on  all  these  persons  includ- 
ing Lucas  Foreman ;  and  the  written  application  was  filed,  and 
the  motion  to  appoint  these  commissioners  was  docketed  on  the 
return  day  of  the  ndtice  in  the  Circuit  Court -of  Taylor  County. 
The  application  stated  among  other  things,  that  the  applicant  de- 
sired to  take  for  the  purposes  of  a  road-bed  a  strip  of  land  nearly 
parallel  with  and  near  to  Tvgart's  Valley  river  ott  the  wept  side  of 
certain  tracts  of  land  in  said  county ;  and  among  these  tracts  named 
is  a  tract  owned  by  Lncas  Foreman,  on  which  he  then  resided, 
stating  the  tracts  of  land  on  which  it  abutted.  The  application 
stated,  that  there  were  no  liens  on  any  of  these  tracts  of  land ;  and 
the  applicant  prayed  the  court  to  appoint  commissioners  to  ascer- 
tain what  would  be  a  just  compensation  to  each  of  the  persons,  on 
whom  the  notice  was  served,  for  the  strip  of  land  therein  proposed 
to  be  taken  from  him.  This  application  was  filed  on  July  26, 1883; 
and  on  the  first  day  of  August  the  court  nominated  thirteen  dis- 
interested  freeholders,  of  whom  the  Grafton  &  Greenbrier  R  R. 
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kMrnck  off  four,  and  all  the  landholders  by  their  attorney  struck 
off  four,  leaving  five,  who  were  appointed  commissioners  to  ascertain 
what  would  be  a  just  compensation  to  said  land-owners  named  in 
said  application  for  the  lands  proposed  to  be  taken  from  them 
respectively  by  said  railroad  company  and  for  damages  to  the 
residue  of  each  owner's  land  beyond  the  peculiar  benefit  to  be 
derived  in  respect  to  such  residue  from  the  railroad  to  be  con- 
structed and  operated  thereon  by  said  railroad  company,  provided 
however  that  no  damages  should  be  ascertained  for  the  construction 
of  farm-crossings,  fences  or  cattle-guards,  or  for  keeping  the  same 
in  repair.  Said  commissioners,  who  at  once  in  open  court  took  the 
oatli  prescribed  by  law,  were  ordered  to  make  report  of  their  pro- 
ceedings according  to  law. 

On  the  next  day  these  commissioners  made  report  that  in  their 
opinion  three  hundred  and  fifty  dollars  was  a  just  compensation 
to  Lucas  Foreman  for  bo  much  of  his  real  estate  as  was  proposed 
to  be  taken  by  the  applicant,  describing  the  land  60  taken ;  and 
thereupon  the  Grafton  &  Greenbrier  K.  R.  Co.  paid  this  three 
hundred  and  fifty  dollars  for  Lucas  Foreman  into  court.  Lucas 
Foreman  filed  exceptions  to  this  report,  first,  because  the  commis- 
sioners took  no  evidence  on  which  to  base  their  report ;  second, 
because  they  gave  him  no  notice  of  the  time  when  they  would 
proceed  to  condemn  this  land  and  fix  his  compensation  ;  and  third, 
oecause  the  compensation  fixed  was  inadequate.  The  court  sus- 
tained these  exceptions;  and  on  motion  of  Lucas  Foreman  this  re- 
£ortwas  recommitted  to  these  commissioners  with  directions  to 
ear  such  proof  as  the  parties  should  produce  before  them,  and  re- 
port to  the  court.  All  these  proceedings  were  had  on  August  2, 
1882. 

At  another  term  of  the  court  on  November  7,  1882,  Lucas 
Foreman  filed  his  petition.     It  set  out  all  the  facts  and  proceed- 
ings above  mentioned  and  proceeded  as  follows :  "  Your  petitioner 
waives  for  the  present  his  objections  to  the  inadequacy  of  the 
amount  allowed  him  as  damages  and  his  right  to  have  the  same 
ascertained  by  a  jury  of  twelve  freeholders,  and  asks  to  file  amended 
and  additional  objections  to  this  report,  because  all  the  proceedings 
of  these  commissioners  from  beginning  to  end  were  contrary  to 
law  rendering  their  proceedings  illegal  and  void ;"  and  as  such  ob- 
jections he  submits,  first,  that  no  notice  was  given  him  or  any  one 
«be  of  the  time  when  the  commissioners  would  enter  on  his  land 
to  assess  his  damages;  second,  that  the  statute  provides  that  he  or 
bis  attorney  may  attend  and  examine  witnesses,  read  deposirions 
and  be  heard  in  support  of  his  rights,  which  rights  he  was  denied  ; 
third,  because  they  conducted  their  proceedings  in  a  hasty  manner, 
in  that  they  went  through  his  land  condemned  and  assessed  the 
damages  upon  it  without  his  knowledge,  all  of  which  was  unjust, 
'  unfair  and  illegal.    He  asks  that  the  court  set  aside  and  declare 
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null  and  void  the  proceedings  and  report  thereunder  of  these  com- 
missioners. This  petition  was  demurred  to,  and  during  the  same 
term,  on  November  15, 1882,  the  court  sustained  the  demurrer  and 
dismissed  the  petition  at  the  cost  of  Lucas  Foreman  ;  and  on  his 
motion  so  much  of  the  previous  order  as  recommitted  said  report 
was  set  aside,  and  he  waiving  his  exceptions  thereto  theretofore 
indorsed  on  the  report,  excepted  to  said  report  because  of  the  in- 
adequacy of  the  compensation  therein  allowed  to  him,  and  de- 
manded that  the  question  of  compensation  to  be  paid  him  be  ascer- 
tained by  a  jury  of  twelve  freeholders.  To  this  demand  the 
Grafton  &  Greenbrier  R.  R.  Co.  objected ;  and  the  conrt  over- 
ruled the  objection  and  ordered  the  said  compensation  to  be  ascer- 
tained by  a  jury  as  demanded. 

At  another  term  of  the  court  a  jury  of  freeholders  selected  ac- 
cording to  law  were  sworn  "  to  well  and  truly  ascertain  what  will 
be  a  just  compensation  to  Lucas  Foreman  for  the  land  taken  from 
him  by  the  Grafton  &  Greenbrier  R.  R.  Co.,  and  for  damages  to 
the  residue  of  his  land  beyond  the  peculiar  benefits  to  be  derived 
in  respect  to  the  residue  of  his  land  from  the  work  to  be  con- 
structed or  the  purpose  to  which  the  land  taken  is  to  be  appropri- 
ated, and  a  true  verdict  render  according  to  the  evidence.  On 
April  3,  1883,  the  jury  found  the  following  verdict:  "  We,  the 
jury,  find  for  the  defendant,  Lucas  Foreman,  and  assess  his  damages 
at  four  hundred  dollars."  On  another  day  of  the  same  term,  April 
5,  1883,  the  Grafton  &  Greenbrier  R.  R.  Co.  moved  in  arrest  of 
judgment  on  this  verdict  because  the  verdict  did  not  respond  to 
the  whole  of  the  question,  which  the  jury  was  sworn  to  try  ami 
did  try,  and  because  the  question  they  were  sworn  to  try  was  not 
in  accordance  with  the  provisions  of  section  14  of  chapter  18  of 
Acts  of  1881  as  amended  by  chapter  80  of  Acts  of  1882.  The 
court  refused  to  arrest  the  judgment  on  this  verdict,  and  rendered 
judgment  in  favor  of  Lucas  Foreman  against  the  Grafton  &  Green- 
brier R.  R.  Co.  for  fifty  dollars  with  interest  from  April  3,  1883, 
till  paid,  and  his  costs  about  the  trial  expended,  amounting  to 
eighty-six  dollars  and  eighty-five  cents;  and  thereupon  said  rail- 
road company  paid  said  judgment  and  costs,  but  entered  its  protest 
that  the  same  was  illegal  and  erroneous;  and  the  receiver  of  the 
court  was  ordered  to  pay  to  Lucas  Foreman  the  three  hundred  and 
fifty  dollars  heretofore  paid  into  court  by  the  plaintiff. 

Several  bills  of  exception  were  filed  during  the  trial ;  but  all 
the  questions  raised  by  them  are  shown  by  the  first  and  second 
bills  of  exceptions,  which  were  as  follows : 

No.  1. 

"  Be  it  remembered  that  upon  the  trial  of  this  cause  before  a 
jury,  and  after  the  jury  were  6worn  and  impanelled  as  aforesaid, 
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and  after  it  had  been  proved  to  the  jury  that  on  the  said  residue 
of  the  tract  of  land  of  Lucas  Foreman  there  was  a  three-foot  vein 
of  stone  coal  on  a  level  with  the  grade  of  said  railroad,  and  also  a 
four-foot  vein  of  good  stone  coal  at  seventy  feet  above  the  former 
vein,  and  that  there  was  also  on  the  residue  of  said  land  valuable 
oak  timber;  the  said  Foreman  introduced  a  witness,  J.C.  Lewellen,. 
who  testified  that  for  the  strip  of  land  taken  by  said  Grafton  & 
Greenbrier  E.  R.  Co.  from  said  Foreman,  on  August  2,  1882,  by 
condemnation,  three  hundred  dollars  would  be  a  just  compensation 
at  the  time  it  was  taken,  and  that  four  hundred  dollars  would  be  a 
just  compensation  to  him  for  damages  to  the  residue  of  said  tract. 
The  said  railroad  company  in  cross-examination  of  said  witness  in 
succession  propounded  the  following  questions : 

a  First  question — Did  you  include  in  your  estimate  in  diminution 
of  the  damages  to  the  residue  of  the  land  taken  anything  on  ac- 
count of  benefits  said  Foreman  will  receive  from  the  fact  that  on 
said  residue  he  has  valuable  coal  and  timbers  that  said  railroad  will 
put  in  the  market  ? 

u  Fifth  question — Did  y<m  include  the  fact  of  the  existence  of 
said  timbers  and  coal  in  your  estimate  of  the  damages  to  the  residue 
of  said  land  in  diminution  of  said  damages  to  said  residue  ? 

"  To  ail  of  which  questions  the  said  Foreman  by  his  attorney 
objected,  and  the  court  sustained  his  objections  and  refused  to  allow 
the  witness  to  answer  any  of  them,  to  which  ruling  of  the  court  the 
said  railroad  company  by  its  attorneys  excepted  and  prayed  the 
court  that  this  its  first  bill  of  exceptions  be  signed  and  made  part 
of  the  record,  which  is  accordingly  done. 

"  William  T.  Ice, 

"  Judge  Presiding." 

No.  2. 

"  Be  it  remembered  that  on  the  trial  hereof  before  the  jury,  the 
said  Lucas  Foreman,  on  his  part,  introduced  a  witness  who  testified 
that  two  hundred  dollars  would  be  a  just  compensation  for  the  strip 
of  land  taken  by  the  railroad  company ;  and  thereupon  the  said 
Foreman  propounded  to  said  witness  these  questions : 

"  Question — State  what  in  your  opinion  would  be  a  fair  valuation 
for  the  damages  to  the  residue  of  said  land  beyond  the  peculiar 
benefits  which  will  be  derived  in  respect  to  said  residue  from  the 
work  to  be  constructed  ? 

"  To  which  question  and  answer  thereto  the  said  Grafton  & 
Greenbrier  R.  K.  Co.  objected,  but  the  court  overruled  said  objec- 
tion and  allowed  the  said  witness  to  answer  the  same,  the  answer 
being:  ' It  would  be  not  less  than  five  hundred  dollars;  perhaps 
more;'  to  which  ruling  of  the  court  the  said  railroad  company  ex- 
cepted, and  prayed  the  court  that  this,  its  second  bill  of  exceptions, 
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might  be  signed  and  made  part  of  the  record,  which  is  accordingly 
done. 

"  William  T.  Ice, 

fc<  Judge  Presiding." 

To  the  judgment  obtained  on  April  5,  1883,  a  writ  of  error  was 
awarded  the  railroad  company  by  this  Court  on  July  7, 1883. 
Martin  &  Woods  for  plaintiffs  in  error. 
M.  H.  Dent  for  defendant  in  error. 

Green,  J. — Before  considering  the  merits  of  the  case  we  must 
first  determine  whether  this  Court  has  jurisdiction.  It  is  claimed 
that  so  far  as  the  plaintiff  in  error  is  concerned,  the  amount  in  con- 
troversy is  fifty  dollars,  as  the  plaintiff  in  error  by  paying  the 
three  hundred  and  fifty  dollars  into  court  admitted  its  liability  for 
that  amount,  and  the  matter  in  contest  now  in  this  Court  is  only 
the  amount  of  the  judgment  for  the  excess  over  this  three  hundred 
and  fifty  dollars  assessed  by  the  jury,  that  is,  fifty  dollars.  The 
•  amount  in  controversy  in  this  Court  determines,  it  is  true,  the 

i'urisdiction  in  this  Court,  and  not  the  amount  which  may  have 
>een  in  controversy  in  the  court  below.  Eymer  u.  Hawkins,  18 
W.  Va.  309.  But  if  this  Court  should  reverse  the  judgment  of 
the  circuit  court  and  award  a  new  trial,  the  jury  may  award  in  this 
new  trial  only  fifty  dollars.  Then  by  section  21  of  chapter  18  of 
Acts  of  1881,  p.  246-7,  of  the  three  hundred  and  fifty  dollars  paid 
into  the  court,  three  hundred  would  be  paid  back  to  the  applicant, 
so  that  in  point  of  fact  he  would  by  the  reversal  of  this  case  be 
benefited  three  hundred  and  fifty  dollars  and  might  be  benefited 
four  hundred  dollars,  so  that  this  sum  of  four  hundred  dollars  is  the 
real  amount  in  controversy  in  this  Court.  It  is  not  true  then  that 
the  plaintiff  in  error  does  not  now  controvert  that  this  three  hun- 
dred and  fifty  dollars  is  a  just  compensation.  He  was  willing  to 
pay  this  only  in  case  the  defendant  was  willing  to  accept  it  as  pay- 
ment in  full  of  his  demands. 

The  counsel  for  the  plaintiff  in  error  assigns  as  an  error  in  this 
case  the  fact  that  the  court  overruled  the  objection  of  the  railroad 
company  to  the  granting  of  a  jury  to  the  defeudant,  Foreman,  to 
assess  his  damages,  after  he  had  waived  on  the  record  all  Jiis  excep- 
tions to  the  report  of  the  commissioners.  The  court  below  did  not 
•err  in  this,  for  the  record  instead  of  showing  he  had  waived  this 
right  shows  that  at  all  times  he  insisted  upon  all  his  rights  incit- 
ing this.  It  is  true  that  in  his  petition  filed  on  November  7, 1882, 
he  says,  that  in  order  to  present  his  objections  by  petition,  "  he 
waives  for  the  present  his  objections  to  the  inadequacy  of  the 
amount  allowed  to  him  as  damages  and  his  right  to  have  the  same 
ascertained  by  a  jury  of  twelve  freeholders;"  out  the  circuit  court 
-at  the  same  term  dismissed  this  petition  as  an  improper  manner 
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for  the  defendant  to  present  his  objections,  and  then  at  his  request 
set  aside  the  order  recommitting  the  report  to  the  commission- 
ers, and  the  defendant  waived  nis  exceptions  to  this  report,  one 
of  which  was  because  of  the  inadequacy  of  the  damages  allowed  to 
him,  but  at  the  same  time  he  demanded  that  the  question  of  the 
compensation  to  be  paid  to  him  be  ascertained  by  a  jury  of  twelve 
freeholders,  and  the  court  ordered  it  to  be  so  ascertained.  It  was 
his  constitutional  right  to  have  the  amount  of  these  damages  so 
ascertained ;  and  the  record  plainly  shows  that  he  never  intended  to 
waive  the  right.  He  waived  it  temporarily  in  order  that  he- might 
first  present  other  objections ;  but  the  court  refusing  to  permit  him 
to  present  these  objections  in  the  manner  he  wanted,  he  at  once 
demanded  such  jury,  and  the  court  properly  directed  the  damages 
to  be  so  ascertained. 

The  defendant  in  error  insists,  as  a  counter-assignment  of  error, 
that  the  court  erred  in  sustaining  the  demurrer  to  his  petition ; 
bat  I  am  of  opinion  that  it  did  not  err.  So  far  as  can  be  judged 
from  the  face  of  this  petition,  there  was  no  necessity  for  tiling  it. 
The  same  objections  to  the  commissioners'  report,  which  it  raises, 
could  have  been,  as  indeed  most  of  them  were,  raised  in  the  usual 
mode  by  exceptions  to  the  commissioners'  report. 

From  the  argument  of  the  counsel  for  the  defendant  in  error  in 
this  Court  I  learn,  what  I  could  not  have  learned  from  the  petition 
itself,  that  the  object  which  was  intended  to  be  affected  by  it  was 
to  annul  in  some  way  the  action  of  the  Grafton  &  Greenbrier 
R.  R  Co.  in  paying  into  court  the  three  hundred  and  fifty  dollars 
for  the  defendant,  Foreman,  this  being  the  amount  of  the  damages 
reported  by  the  commissioners.  The  counsel  of  the  defendant  in 
error  argues,  that  as  the  commissioners  gave  to  Lucas  Foreman  no 
notice,  and  afforded  him  no  opportunity  of  being  heard,  when  they 
assessed  his  damages,  their  report  ought  to  have  been  regarded 
as  an  absolute  nullity,  and  that  the  court  ought  not  to  have  re- 
ceived the  three  hundred  and  fifty  dollars  of  damages  for  Fore- 
man named  in  the  report,  thus  permitting  the  plaintiff  to  take  pos- 
session of  his  land.  This  may  perhaps  be  all  true ;  but  if  such  a 
question  could  have  been  raised,  and  if  the  court  might  have  re- 
fused to  permit  the  commissioners  to  file  such  a  report,  or  to  re- 
ceive this  three  hundred  and  fifty  dollars,  still  it  is  clear  the  court 
could  not  properly  do  so  unless  the  defendant,  Foreman,  objected 
to  the  receipt  bv  the  court  of  this  report  and  of  this  money.  Yet, 
though  he  was  in  court  when  this  report  was  returned  on  August 
2, 1882,  he  made  no  objection  to  the  receipt  by  the  court  of  this 
report  or  of  this  three  hundred  and  fifty  dollars,  but  then  acqui- 
esced therein,  and  contented  himself  with  filing  exceptions  to  the 
report.  He  raised  no  such  objections  till  he  filed  this  petition  on 
November  7, 1882 ;  and  even  then  we  cannot  discover  from  the 
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petition  that  he  intended  to  raise  any  objection,  and  I  learn  it  only 
from  the  argument  of  connsel  in  this  Court. 

In  his  argument  the  counsel  for  the  defendant  insists  that  sec- 
tion 20  of  chapter  18  of  Acts  of  1881  i6  unconstitutional  because 
it  allows  the  applicant  to  take  possession  of  the  land,  when  it  pars 
into  court  the  amount  reported  as  the  damages  by  the  commission- 
ers, though  there  be  an  undecided  contest  as  to  whether  this  lie  a 
just  compensation.  But  if  this  section  be  read  in  connection  with 
section  22  of  the  same  act  which  provides  that  from  the  time  when 
the  just  compensation  is  finally  ascertained,  the  applicant  shall  have 
no  right  to  such  possession  till  the  whole  of  this  just  compensation 
is  paid,  it  does  not  seem  to  me  that  these  provisions  of  the  law  are 
unconstitutional.  But  I  express  no  views  on  this  question,  as  it  is 
in  no  manner  raised  by  the  record  in  this  case.  But  as  hearing  on 
this  question  I  may  refer  to  Spencer  v.  Railroad  Co.,  23  W.  Va. 
442  to  447 ;  Campbell  v.  Railroad,  23  W.  Va.,  p.  449  and  450. 

The  6econd  assignment  of  error  in  the  petition  for  a  writ  of  error 
is  in  these  words: 

44  It  was  error  to  submit  to  the  jury  for  determination  the  ques- 
tion which  it  was  sworn  to  try,  because — 

"  1st.  It  included  damages  to  the  residue  of  all  lands  owned  b? 
Lucas  Foreman,  and  not  simply  damages  to  the  residue  of  the  tract 
from  which  said  strip  was  taken. 

"  2d.  It  was  not  confined  to  the  taking"  done  on  August  2, 1882, 
but  embraced  any  and  all  takings  by  petitioner. 

"  3d.  It  failed  to  state  when,  or  for  what  purpose,  the  land  was 
taken. 

"4th.  It  included  when  it  ought  expressly  to  have  excluded 
damages  on  account  of  the  construction  of  farm-crossings,  fences, 
and  cattle  guards,  and  for  keeping  the  same  in  repair." 

This  assignment  of  error  cannot  be  sustained.  Admitting  that 
the  oath  of  the  jury  might  have  been  put  in  a  better  form  by  using 
the  words  "  and  for  damages  to  the  residue  of  his  tract  from  which 
the  Grafton  &  Greenbrier  R.  R.  Co.  had  taken  a  part  in  these 
proceedings  for  its  use  for  such  road-bed,"  instead  of  the  words, 
"and  for  damages  to  the  residue  of  his  land  beyond  the  peculiar 
benefits,"  etc.  Yet  the  record  shows  that  the  plaintiff  in  error 
could  have  suffered  no  damages  from  the  fact  that  the  oath  of  the 
jury  was  not  quite  as  specific  as  it  might  have  been.  From  the 
record  it  is  obvious  that  the  jury  considered  and  decided  exactly 
the  same  questions  they  would  have  decided  had  the  oath  been  ad- 
ministered in  preciseW  the  form  in  which  plaintiff's  counsel  insists 
it  should  have  been  auministered,  if  we  except  what  is  set  out  in 
the  fourth  of  his  objections  to  this  oath.  It  appears  to  me  that  the 
oath- of  the  jury  ought  not  to  have  "expressly  excluded  damages 
on  account  of  the  construction  of  farm-crossings,  fences,  and  cattle- 
guards,  and  for  keeping  the  same  in  repair."     The  counsel  for  the 
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plaintiff  insists  that  this  should  have  been  in  the  oath  because  of 
the  amendment  of  section  14  of  chapter  18  of  Acts  of  1881,  which 
was  made  by  chapter  80  of  Acts  1882.  This  amendment  is: 
"  Provided,  that  it  private  property  is  proposed  to  be  taken  by 
a  company  incorporated  for  the  construction  of  a  railroad,  that  no 
damages  shall  be  ascertained  for  the  construction  of  farm-cross- 
ings, fences,  or  cattle-guards,  or  for  keeping  the  same  in  repair. 
And  in  all  cases  where  the  property  taken  under  this  chapter  is  by 
a  railroad  company,  and  is  land  which  has  been  cleared  and  fenced, 
the  railroad  company  shall  construct  and  forever  maintain  suitable 
fence-crossings,  cattle-guards,  and  fences  on  both  sides  of  the  land 
thus  taken  ;  and  no  such  railroad  shall  be  used  for  the  transporta- 
tion of  freight  and  passengers,  until  such  fences,  farm-crossings, 
and  cattle-guards  are  built  and  constructed." 

This  provision  on  its  face  was  obviously  intended  to  be  con- 
sidered by  commissioners  or  by  a  jury  in  assessing  damages  to  a 
land-owner  whose  land  has  been  taken,  and  instructs  them  as  to  the 
manner  of  assessing  damages  in  certain  cases.  But  it  was  not  in- 
tended, and  does  not  in  any  manner  affect  the  proper  oath  to  be 
administered  to  the  commissioners  or  jury.  I  conclude,  therefore, 
that  the  plaintiff's  6econd  assignment  of  error  cannot  be  sus- 
tained. 

The  appellee  claims  that  portions  of  the  Act  of  1882  are  uncon- 
stitutional ;  and  he  says  they  were  held  erroneously  by  the  circuit 
court  to  be  constitutional.  To  sustain  his  argument  on  this  point 
he  refers  to  Judge  Paull's  opinion  in  the  case  of  the  C.  &  O.  K.  R. 
Co.  v.  Patton,  6  W.  Va,  151-2.  The  record,  however,  fails  en- 
tirely to  show  whether  the  circuit  court  held  the  act  to  be  consti- 
tutional or  unconstitutional,  and  also  fails  to  show  whether  the 
jury,  under  instructions  of  the  court  or  otherwise,  allowed  in  ascer- 
taining the  defendant's  damages  for  the  construction  of  farm-cross- 
ings and  cattle-guards,  or  for  keeping  the  same  in  repair.  Under 
such  circumstances  1  decline  to  consider  at  all  the  question, 
whether  or  not  this  law  be  constitutional.  It  is  in  no  manner  in- 
volved in  this  case. 

The  court  properly  refused  to  permit  the  questions  contained  in 
the  first  bill  of  exceptions  to  be  propounded.  It  is  well  settled, 
that  the  benefits,  which  may  be  considered  in  reduction  of  dam- 
ages in  such  a  case  as  this,  are  confined  to  such  as  are  direct  and 
peculiar  to  the  owner  of  the  land,  excluding  those  which  he  shares 
with  other  members  of  the  community  whose  property  is  not  taken. 
The  reason  for  this  is  obvious ;  for  it  their  general  benefits  would 
be  thus  offset  against  actual  damages  done  the  owner  of  the  land, 
it  would  impose  on  him  an  unequal  burden  for  the  common  good, 
exacting  in  effect  contribution  from  those  whose  property  is  taken, 
and  relieving  others  who  derive  an  equal  advantage  from  the  pub- 
lic work.     Many  authorities  irught  be  cited  to  sustain  these  views. 
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As  they  are,  bo  far  as  I  know,  universally  accepted,  it  will  snffice 
here  to.  refer  to  Mitchell  v.  Thompson  et  al.,  21  Gratt.  178-9; 
Railroad  Co.  v.  Tyree,  7  W.  Va.  699.  The  questions  named  in 
the  first  bill  of  exceptions  were  intended  to  call  out  from  the  wit- 
ness an  estimate  of  their  general  benefits,  whieh  ought  not  to  be  con- 
sidered by  the  jury  in  assessing  damages,  and  these  questions  the 
circuit  court  properly  refused  to  allow  to  be  put. 

As  to  the  question  propounded  to  the  witnesses  named  in  the  sec- 
ond and  third  bills  of  exceptions,  which  the  court  permitted 
against  the  objection  of  the  plaintiff,  it  seems  to  me  to  be  a  proper 
question  to  be  asked  and  answered.  The  court  did  not  err  in  per- 
mitting it  to  be  put  and  answered.  It  was :  "  State  what  in  your 
opinion  would  be  a  fair  value  for  the  damages  to  the  residue  of 
6aid  land  beyond  the  peculiar  benefits  which  will  be  derived  in  re- 
spect to  said  residue  from  the  work  to  be  constructed/'  Perhaps 
a  better  mode  of  conducting  th6  examination  of  the  witnesses 
would  have  been  to  have  first  asked :  "  "What  would  be  a  fair  value 
for  the  damages  to  the  residue  of  the  tract  of  land  excluding  from 
your  estimate  all  benefits  V9  and  then  asked :  "  What  amount  would 
the  witness  estimate  should  be  allowed  as  an  offset  to  the  railroad 
company  because  of  the  peculiar  benefits,  which  the  owner  would 
derive  in  respect  to  the  residue  of  his  land  not  taken,  specifying 
what  he  estimates  as  such  peculiar  benefits  V9  The  court  coula 
thus  see  whether  he  was  regarding  as  peculiar  benefits  what  were 
really  general  benefits.  But  it  seems  to  me  there  is  no  sound  ob- 
jection to  the  propounding  of  the  question  in  the  manner  in  which 
it  was  propounded  in  this  case.  For  on  cross-examination  the  ap- 
plicant could  by  asking  the  proper  questions  show  what  the  dam- 
ages were  in  the  opinion  of  the  witness  to  the  residue  of  the  land 
excluding  benefits ;  and  what  offset  he  allowed  for  peculiar  bene- 
fits, and  what  he  regarded  as  peculiar  benefits ;  and  thus  the  case 
would  be  before  the  jury,  just  as  it  would  be,  if  the  question  had  been 
propounded  by  the  detendant  in  the  most  approved  manner.  And 
if  tne  witness  should  have  improperly  considered  certain  benefits 
as  peculiar,  which  were  general,  the  court  could  direct  his  evidence, 
so  tar  as  it  was  based  on  these  general  benefits,  to  be  disregarded. 
There  is  no  objection  to  taking  the  opinion  of  witnesses  as  to  either 
the  amount  of  damages  or  as  to  the  amount  of  the  benefit.  It  is  the 
usual  practice  in  this  State  and  Virginia,  and  though  not  approved 
in  some  States  it  is  approved  in  many  States.  See  Vandine  v. 
Burpee,  13  Mec.  288 ;  Brainard  v.  Boston  &  K  Y.  R  Co.,  1$ 
Gray,  407 ;  Swann  w.  Middlesex,  101  Mass.  173 :  Jacksonville,. 
A.  &  St.  L.  R  Co.  v.  Caldwell,  21  111.  75 ;  Cairo  &  St  L.  R  Co. 
o.Woolsev,  85  HI.  370 ;  Snyder  v.  Western  Union  R  Co.,  25  Wis. 
60 ;  Deedrick  v.  Northwestern  Union  R  Co.,  47  Wis.  662 ;  Snow 
v.  Boston  &  M.  R,  65  Me.  230.     We  deem  it  unobjectionable. 

There  being  no  errors  committed  by  the  court  in  the  trial  of  the 
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case,  it  did  not  err  in  refusing  to  arrest  judgment  on  the  verdict 
of  the  jury,  as  their  verdict  did  sufficiently  respond  to  the  matter 
before  them  for  trial. 

The  judgment  of  the  circuit  court  rendered  April  5,  1883, 
must  be  affirmed  ;  but  the  record  showing  that  this  judgment  in- 
cluding the  costs  of  the  defendant  in  the  circuit  court  was  at 
once  paid  to  the  defendant,  the  only  judgment  remaining  to  be 
entered  here  is  a  judgment  that  the  defendant  in  error  recover  of 
the  plaintiff  in  error  nis  costs  in  this  court  expended. 

Affirmed. 

Benefits  to  Land.owner  in  Reduction  of  Damages*— In  estimating  the  ac- 
tual damage  done  by  the  taking  of  land,  since  certain  benefits  may  accrue 
by  the  construction  of  the  road  to  the  remaining  tract  of  land,  it  is  ob- 
vious that  such  benefits  must  go  in  reduction  of  the  damages.  These  bene- 
fits, however,  should  be  peculiar  to  the  property  of  the  land-owner  and  not 
such  as  are  shared  by  him  in  common  with  the  rest  of  the  community. 
Wyandotte,  R.  C.  &  N.  W.  R.  R.  v.  Waldo,  70  Mo.  629  ;  New  Orleans  & 
Pacific  R.  R.  «.  Gay,  81  La.  Ann.  480 ;  James  River  &  Kanawha  Co.  v.  Tur- 
ner, 9  Leigh  (Va.),  818;  Raleigh  &  Augusta  Air  Line  R.  R.  «.  Wicker,  74 
N.  C.  220  ;  State  v.  Evans,  8  Scamm.  (111.)  208;  Mississippi  River  Bridge  Co. 
t.  Ring,  58  Mo.  491  ;  St.  Louis,  Vandalia,  etc.,  R.  R.  v.  Brown,  58  III.  61; 
Qaincy  R.  R  Co.  t>.  Ridge,  57  Mo.  599;  Railroad  Co.  v.  Tyree,  7  W. 
Va.  699;  Mitchell  9.  Thompson,  21  Gratt.  (Va.)  178;  Dickenson  t>.  Inhabi- 
tants of  Fitchburg,  18  Gray  (Mass.),  546 ;  Upton  v.  South  Reading  Branch 
R.  R.,  8  Cash.  600;  Carpenter  v.  Landaff,  42  N.  H.  218;  Mount  Washing- 
ton Company's  Petition,  85  N.  H.  184;  Meacham  v.  Fitchburg  R.  R.,  4Cush. 
(Mass.)  291;  Palmer  Co.  v.  Ferrill,  17  Pick.  (Mass.)  58;  New  by  v.  Platte 
County.  25  Mo.  258  ;  Pacific  R.  R.  v.  Chrystal,  25  Mo.  544 ;  Penrice  v.  Wai- 
ns, 87  Miss.  172;  Pittsburgh,  etc.,  R.  R.  v.  Reich,  101111.157;  Columbia R.R. 
t.  Parti ow,  5  Rich.  (N.  Car.)  428 ;  Mayor,  etc.,  of  Lexington  v.  Long,  81 
Mo.  869. 

This  principle,  though  well  established,  is  not  accepted  in  some  of  the 
States,  whose  constitutions  or  decisions  have  determined  that  no  advan- 
tages shall  be  deducted.  Sutton  *.  Louisville,  5  Dana  (Ey.),  28;  Rice  9. 
Turnpike  Co.,  7  Dana  (Ey.),  81;  Jacob  v.  Louisville,  9  Dana  (Ey.),  114; 
Woodfolk  v.  Nashville  R.  R,  2  Leray  (Tenn.),  422;  Memphis  «.  Bolton,  9 
Heisk  (Tenn.),  508 ;  Giesy  v.  Cincinnati,  W.  &.  T.  R.  R.,  4  Ohio  St.  808; 
Beaton  e.  County  of  Polk,  9  Iowa,  596. 


Washbubn  et  at. 

v. 

Milwaukee  and  Lake  Winnebago  R  R.  Go. 

(59  Wisconsin  Beport*,  864) 

In  assessing  the  compensation  to  be  made  to  the  owner  of  land  taken  by  a 
railroad  company  the  jury  may  resort  to  their  own  knowledge  of  the  prem- 
ises, obtained  from  a  view  thereof  and  to  their  general  knowledge  of  the 
elements  which  affect  the  assessment,  in  order  to  determine  the  relative 

20  A.  &  £.  R.  Cas.—15 
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weight  of  conflicting  testimony  as  to  value  and  damages,  but  their 
must  be  supported  by  the  testimony  or  it  cannot  stand.  lost  ructions  from 
which  the  jury  might  reasonably  have  understood  that  they  were  to  assess 
the  compensation  according  to  their  own  knowledge,  judgment,  and  good 
sense,  aided  by  their  view  of  the  premises,  and  that  they  might  do  so  without 
regard  to  the  testimony  or  in  opposition  thereto,  are  held  erroneous. 

Where  a  part  only  of  a  lot  or  tract  of  land  is  taken,  the  owner  is  entitled 
to  recover  its  value  when  considered  with  reference  to  the  whole  tract  and  as 
a  part  thereof. 

The  location  of  a  depot  in  the  vicinity,  of  land  of  which  a  portion  has  been 
taken  for  the  railroad,  is  not  a  special  benefit  (within  the  meaning  of  sec. 
1848,  R.  8.),  which  may  be  allowed  in  deduction  of  the  damages  sustained 
by  the  owner  to  the  portion  not  taken.  Semble,  that  a  benefit  which  may 
thus  be  allowed  is  one  which  enhances  tbe  value  of  the  land  affected  by  it, 
by  improving  its  physical  condition  and  adaptability  for  use;  such  as  by 
reclaiming  waste  land,  by  draining  or  flowing  a  marsh,  by  aiding  in  the  de- 
velopment of  a  water-power,  by  dispensing  with  the  necessity  of  fences,  or 
by  opening  a  mine  or  quarry,  and  the  like. 

In  the  assessment  of  the  compensation,  evidence  of  sales  of  other  lands 
may  be  admitted  in  the  discretion  of  the  court.  But  to  be  of  value  £uch 
sales  should  be  of  lands  similar  in  character,  location,  and  value  to  the  land 
in  question,  and  should  not  be  too  remote  in  time. 

Separate  appeals  taken  from  awards  made  by  the  commissioners  of  appraisal 
to  the  same  party  may  be  consolidated  into  one  action  in  the  circuit  court 

If  the  present  value  of  the  lands  taken  is  enhanced  by  reason  of  their 
adaptability  to  some  use  to  which  they  might  be  put  in  the  future— as  if  land 
used  only  for  farming  purposes  is  so  situated  that  it  might  be  platted  into 
city  lots — such  enhanced  value  is  the  proper  basis  for  the  assessment  of  com- 
pensation. 

Under  sec.  1849,  R.  8.,  which  provides  that  upon  an  appeal  from  an  award, 
costs  shall  be  allowed  to  the  successful  party,  the  plaintiff  is  such  party  if, 
on  his  appeal,  the  award  is  increased,  or  if,  on  the  defendant's  appeal,  the 
award  is  not  reduced.     Otherwise  the  defendant  is  the  successful  party. 

Appeals  from  the  Circuit  Court  for  Winnebago  County. 

The  facte  sufficiently  appear  from  the  opinion. 

Gabe  Bouck  for  the  appellants. 

Flanders  &  Bottum  and  Edwin  H.  Abbot  for  the  respondent 

Lyon,  J. — All  of  the  above  cases  arose  in  the  circuit  court  by 
appeals  severally  taken  by  all  the  parties  from  awards  made  by 
commissioners  duly  appointed,  in  certain  condemnation  proceedings. 
The  cases  were  severally  tried  in  the  circuit  court,  and  the  jury  in 
each  case  were  sent  to  view  the  premises  affected  by  the  proceed- 
ings. The  plaintiff  in  each  case  appealed  from  the  judgment  of 
that  court  rendered  pursuant  to  the  verdict  of  the  jury  assessing 
his  compensation  for  the  taking  of  his  land.  Such  of  the  errors 
assigned  as  cause  for  reversing  the  judgments,  which  it  is  deemed 
necessary  to  pass  upon,  will  be  considered  in  their  order. 

1.  In  the  Washburn  case  and  the  two  §tringham  cases  the  jnry 
were  instructed,  in  substance,  that  they  were  to  determine  tbe 
amount  of  compensation  to  which  the  plaintiffs  respectively  were 
entitled,  from  the  whole  evidence,  from  their  view,  and  their  own 
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knowledge,  judgment,  and  good  sense.  In  one  of  the  cases  the 
Jangnage  of  the  court  was:  "  Yon  are  to  determine  it  [the  compen- 
sation] from  the  whole  evidence  that  has  been  given  you  in  the 
case,  from  your  view — yon  take  the  view  yon  make,  you  take  your 
own  knowledge,  your  own  judgment,  your  own  good  sense."  There 
are  other  passages  in  the  instructions  given  which  served  to  impress 
the  raiiuls  of  the  jurors  (or  might  have  done  so)  that  their  own 
knowledge  and  the  dictates  of  their  own  judgments  and  good  sense 
were  the  paramount  and  controlling  considerations  in  making  up 
their  verdict,  to  which  the  sworn  testimony  of  any  or  all  the  wit- 
nesses conflicting  therewith  must  yield.  For  example,  the  jury 
were  told  in  the  case  above  quoted  that  *'if  a  witness,  from  his 
maimer  and  appearance  upon  the  stand,  from  his  want  of  knowl- 
edge of  the  subject  matter,  or  from  other  causes  apparent  to  yon 
and  your  judgment,  his  evidence  does  not  convince  your  mind  that 
he  is  right,  you  should  discard  it,  because  it  is  not  evidence  in  the 
ease.  On  the  other  hand,  if  from  his  knowledge,  from  his  expe- 
rience, from  his  appearance  and  manner  he  does  convince  yon,  and 
your  judgment,  your  knowledge  acquired  by  your  view,  your  good 
sense,  together  with  all  the  evidence  given  in  the  cause  determines 
in  your  mind  that  the  damages  are  so  much,  that  should  be  your 
verdict,  more  or  less."  In  the  two  other  cases,  although  the  in- 
structions were  not  quite  as  full  as  in  the  one  quoted,  they  were  of 
the  same  purport. 

These  instructions  present  for  consideration  two  very  important 
and  interesting  questions.  These  are  (1)  How  far  may  a  jury  who 
have  made  a  view  of  premises  affected  by  the  action  disregard  the 
•evidence  given  in  court,  and  act  upon  their  own  observation  on 
finch  view  in  making  up  their  verdict  ?  and  (2)  In  what  cases  (if 
any),  and  to  what  extent,  may  jurors  act  upon  their  personal  knowl- 
•edge  of  the  facts  in  controversy,  and  may  they  render  a  verdict  in 
accordance  therewith  in  opposition  to  the  testimony? 

We  understand  that  the  object  of  a  view  is  to  acquaint  the  jury 
with  the  physical  situation,  condition,  and  surroundings  of  the 
tiling  viewed.  What  they  see  they  know  absolutely.  If  a  witness 
testify  to  anything  which  they  know  by  the  evidence,  of  their 
senses  on  the  view  is  false,  they  are  not  bound  to  believe,  indeed 
cannot  believe,  the  witness,  and  they  may  disregard  his  testimony, 
although  no  other  witness  has  testified  on  the  stand  to  the  fact  as 
the  jury  know  it  to  be.  For  example,  if  a  witness  testify  that  a 
certain  farm  is  hilly  and  rugged,  when  the  view  has  disclosed  to 
the  jury  and  to  every  juror  alike  that  it  is  level  and  6tnooth,  or  if 
a  witness  testify  that  a  given  building  was  burned  before  the  view, 
and  the  view  discloses  that  it  had  not  been  burned,  no  contrary 
testimony  of  witnesses  on  the  stand  is  required  to  authorize  the 
jury  to  nnd  the  fact  as  it  is,  in  disregard  of  testimony  given  in 
court. 
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But  if  the  fact  of  which  the  jury  may  thus  take  cognizance- 
is  only  one  of  many  elements  which  must  be  considered  to  deter- 
mine some  other  fact  which  can  only  be  satisfactorily  determined 
by  a  resort  to  professional  or  expert  testimony,  the  case  is  very 
different.  Such  are  these  cases.  The  jury  were  to  assess  the  value 
of  the  land  taken  for  the  use  of  the  railway  company,  and  the  dam- 
ages to  the  other  adjacent  lands  of  the  respective  owners  resulting 
from  such  taking.  To  do  this  intelligently  it  became  necessary  to 
determine  the  location,  quality,  and  condition  of  the  land,  the  uses 
to  which  it  was  or  might  be  applied,  its  market  value,  the  maimer 
in  which  the  taking  of  a  part  of  the  tract  would  affect  the  residue, 
and  perhaps  other  conditions  affecting  such  value  and  damages. 
Some  of  these  conditions,  and  more  especially  the  value  of  the  land, 
could  not  be  definitely  determined  by  the  view  alone,  and  cannot 
properly  be  said  to  be  within  the  common  knowledge  of  the  jury. 
The  opinions  of  witnesses  acquainted  with  the  values  of  such  prop- 
erty are  essential  to  an  intelligent  judgment. 

At  the  common  law  a  view  might  have  been  had  in  a  real  action, 
and  by  statute  in  any  action,  to  the  end  that  the  jury  might  see 
the  land  or  thing  claimed  to  enable  the  jurors  better  to  understand 
the  evidence  on  the  trial.  Jacob's  Law  Diet.,  tit.  "View."  We 
think  6nch  is  still  the  office  of  a  view.  Hence,  whatever  the  jury 
in  each  of  these  cases  learned  of  the  lands  in  question  by  the  view, 
was  available  to  enable  them  to  determine  the  weight  of  conflict- 
ing testimony  respecting  value  and  damage,  but  no  further.  For 
reasons  hereinafter  more  fully  stated,  we  think  such  value  and 
damages  could  only  be  assessed  upon  the  evidence  given  by  the 
witnesses,  and  that  an  assessment  outside  of  the  evidence  could  not 
be  upheld.  For  instance,  if  no  witness  had  estimated  the  compen- 
sation to  which  a  plaintiff  was  entitled  at  less  than  $500  or  more 
than  $1000,  a  verdict  for  less  than  $500  or  more  than  $1000 
should  be  set  aside  because  unsupported  by  the  evidence. 

The  foregoing  observations  are  abundantly  supported  by  the 
cases  cited  by  counsel  for  the  plaintiff,  particularly  the  case  of 
Close  v.  Samm,  27  Iowa,  503. 

As  to  how  far  jurors  may  make  up  their  verdict  on  their  own 
knowledge,  independently  of  the  testimony,  or  against  the  testi- 
mony, the  true  rule  is  indicated  in  what  has  already  been  said  con- 
cerning the  view.  A  jury  is  not  bound  to  give,  and  cannot  give, 
any  weight  to  testimony  which,  although  undisputed  by  witnesses, 
is  contrary  to  what  every  person  of  ordinary  intelligence  knows  to 
be  true.  To  illustrate,  should  a  witness  testify  that  at  Boston  on 
a  certain  day  the  sun  arose  at  midnight,  or  that  the  Mississippi 
river  empties  into  Lake  Michigan,  or  that  white  is  black,  the  testi- 
mony would  be  rejected  at  once.  So,  in  matters  of  mere  opinion, 
in  cases  where  the  testimony  of  experts  is  not  required,  if  the  jury 
know  all  the  facts,  they  are  not  necessarily  controlled  by  the  opin- 
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ions  of  witnesses,  if  such  opinions  have  been  received.  In  such 
•eases  the  jury  are  as  competent  as  the  witnesses  to  form  an  opinion, 
and  the  opinions  of  witnesses,  if  objected  to,  are  inadmissible. 
Veerhnsen  v.  C.  &  N.  W.  Ry.  Co.,  53  Wis.  689.  Beyond  this  the 
jury  cannot  properly  go. 

To  allow  jurors  to  make  up  their  verdict  on  their  individual 
knowledge  of  disputed  facts  material  to  the  case,  not  testified  to 
-toy  them  in  court,  or  upon  their  private  opinions,  would  be  most 
dangerous  and  unjust.  It  would  deprive  the  losing  party  of  the 
right  of  cross-examination,  and  the  benefit  of  all  the  tests  of  credi- 
bility which  the  law  affords.  Besides,  the  evidence  of  such  knowl- 
edge, or  of  the  grounds  of  such  opinions,  could  not  be  preserved 
in  a  bill  of  exceptions  or  questioned  on  appeal.  It  would  make 
each  juror  the  absolute  judge  of  the  accuracy  and  value  of  his  own 
knowledge  or  opinions,  and  compel  the  appellate  court  to  affirm 
judgments  on  the  fact.-,  when  all  of  the  evidence  is  before  it  and 
there  is  none  whatever  to  support  the  judgment.  The  court  would 
be  obliged  to  presume  that  the  jury  or  some  juror  had,  or  at  least 
thought  he  had,  some  personal  knowledge  of  facts  outside  the  tes- 
timony, or  contrary  to  it,  which  would  sustain  the  judgment.  Such 
a  ruling  in  a  case  the  procedure  in  which  was  governed  by  com- 
mon-law rules  of  evidence,  we  presume  was  never  heard  of. 

We  think  the  correct  rule  in  these  cases  is  that  above  stated,  to 
wit,  if  the  testimony  of  value  and  damages  is  conflicting,  the  jury 
may  resort  to  their  own  general  knowledge  of  the  elements  which 
affect  the  assessment,  in  order  to  determine  the  relative  weight  of 
conflicting  testimony,  but  their  assessment  must  be  supported  by 
the  testimony,  or  it  cannot  stand.  Ualaska  v.  Cbtzhausen,  52  Wis. 
624,  although  not  originally  determined  by,  a  jury,  was  decided 
upon  this  rule.  That  was  an  action,  quantum,  meruit^  for  services 
as  attorneys.  The  testimony  of  the  value  of  the  services  was  very 
conflicting.  The  referee's  report,  fixing  the  value,  was  modified 
by  the  circuit  court,  and  judgment  went  for  a  larger  sum,  but  there 
was  evidence  to  support  it.  This  court  said  :  "  But  a  fact  appears 
in  the  case,  the  existence  of  which  enabled  the  circuit  court  to  pass 
upon  the  conflicting  expert  testimony  more  intelligently  than  could 
either  the  referee  or  this  court.  The  appeals  in  the  condemnation 
proceedings  were  tried  before  the  learned  judge,  who  modified  the 
report  of  the  referee  and  ordered  the  judgment  from  which  this 
appeal  was  taken.  Whatever  of  skill  and  ability  the  defendants 
brought  to  their  work,  whatever  success  resulted  from  their  efforts, 
the  judge  saw  and  knew.  He  knew,  also,  better  than  any  witness 
{except  the  city  attorney)  how  vigorously  the  causes  were  litigated 
by  the  city  in  Lis  court.  All  this  does  not  make  the  judge  a  wit- 
ness in  the  cause,  but  it  peculiarly  qualified  him  to  pass  upon  the 
weight  of  the  conflicting  testimony  in  respect  to  the  value  of  the 
•defendant's  services.     See  Wisconsin  Central  R.  R.  Co.  v.  Cornell 
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University,  49  Wis.  162.  He  has  found  that  they  have  not  been 
overpaid  for  their  services,  and  there  is  testimony  to  support  the 
finding.  For  the  reasons  above  stated,  we  cannot  disturb  such  find- 
ing, although  we  might,  but  for  those  reasons,  be  inclined  to  think 
that  the  testimony  preponderated  against  it." 

This  is  but  an  application  to  the  knowledge  of  the  jndge  on  & 
question  of  value  of  the  same  rule  hereinbefore  applied  to  knowl- 
edge obtained  by  the  jury  by  a  view ;  that  is,  that  such  knowledge 
may  be  used  in  determining  the  weight  and  preponderance  of  con- 
flicting testimony  concerning  value. 

•  Counsel  for  the  defendant  makes  a  quotation  from  the  opinion 
inNeilson  v.  C.  M.  &  N.  W.  Ry.  Co.,  58  Wis.  516,  which  he 
claims  sustains  the  instructions  under  consideration.  It  is  as  fol- 
lows :  "  Many  of  the  questions  called  for  facts  within  the  knowl- 
edge of  the  jury,  who,  by  order  of  the  court,  had  viewed  the  prem- 
ises and  who  knew  the  facts  called  for  as  well  as  the  witnesses  conld 
have  known  them.  Other  questions  called  for  the  opinions  of  wit- 
nesses in  respect  to  matter  concerning  which  the  jury  could  form 
an  opinion  as  intelligently  as  could  the  witnesses.  Opinions,  in 
such  a  case,  are  entirely  outside  the  range  of  authorized  expert  tes^ 
timony.  These  rules  are  elementary."  So  they  are,  in  a  casj  like 
that,  wherein  the  facts  called  for  related  entirely  to  the  physical 
condition  of  the  premises  viewed,  and  the  opinions  "  were  outside 
the  range  of  authorized  expert  testimony."  If  the  jury  6aw  that* 
the  barn  mentioned  in  that  case  stood  close  to  the  railroad  track, 
it  did  not  require  testimony  of  the  opinion  of  any  witness  to  au- 
thorize them  to  find  it  an  unsafe  place.  And  so  of  the  rejected 
testimony,  which  was  offered  to  show  that  there  was  no  other  eligi- 
ble 6ite  for  the  barn  on  the  plaintiff's  farm.  So,  also,  of  the  qnes- 
tions  as  to  how  many  persons  would  be  required  to  drive  catde 
across  the  track,  and  whether  a  barbed-wire  fence  was  dangerous 
to  horses.  Any  other  person  of  ordinary  intelligence,  acquainted 
with  the  premises,  could  answer  these  questions  as  accurately  as 
any  witness.  Hence,  both  the  facts  and  opinions  called  for  were 
within  the  common  knowledge  of  the  jury,  or  of  any  jury.  The 
case  does  not  conflict  with  any  doctrine  or  rule  stated  herein. 

The  value  of  the  lands  taken  for  the  use  of  the  railway  company 
and  the  damages  to  the  remaining  contiguous  lands  of  the  same 
owner  resulting  from  such  taking  are  matters  not  within  the  com- 
mon knowledge  of  any  jury.  To  determine  these  correctly  special 
knowledge  of  many  facts  and  conditions  is  required.  Amongst 
these,  knowledge  of  the  uses  to  which  the  land  might  be  adapted 
advantageously,  and  of  the  probable  price  for  which  the  land  might 
be  6old — that  is  to  say,  its  market  value — is  indispensable.  It  can- 
not be  presumed  that  the  jurors  possessed  this  knowledge.  The 
presumption  is  rather  to  the  contrary.  Before  a  witness  can  be 
allowed  to  give  an  opinion  as  to  such  value  and  the  amount  of  such 
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damages,  it  must  be  shown  that  he  has  the  requisite  knowledge 
that  Qualifies  him  to  give  an  opinion.  Had  a  witness  in  these  cases 
stated  that  he  resided  remote  irom  Oshkosh,  and  knew  nothing  of 
the  pricks  of  real  estate  ruling  m  that  city,  but  had  examined  the 
lands  of  these  plaintiffs  which  had  been  condemned,  and  the  several 
tracts  of  which  they  were  part  and  parcel,  and  knew  thereof  all 
that  could  be  learned  by  such  examination,  he  would  certain  1  v  be 
incompetent  to  testify  to  the  value  and  damages,  even  though  he 
might  testify  that  from  such  examination  he  had  formed  an  opin- 
ion on  these  subjects.  Presumably  many  of  the  jurors  who  made 
these  assessments  came  from  remote  parts  of  the  county,  and  were 
ignorant  of  the  value  of  these  lands.  If,  so,  had  such  jurors  been 
offered  as  witnesses  to  prove  such  values  they  should  have  been  re- 
jected. Yet,  under  the  instructions,  they  were  not  only  made  si- 
lent witnesses  to  value,  but  their  opinions  were  allowed  to  over- 
ride the  testimony  of  all  the  witnesses  who  testified  thereto  on  the 
trial,  no  matter  how  competent  they  might  be  to  give  opinions 
concerning  the  compensation  the  plaintiff  ought  to  recover.  A 
rule  which  leads  to  a  result  so  manifestly  absurd  and  unjust  cannot 
be  tolerated  for  a  moment. 

Many  cases  have  been  cited  to  sustain  the  opposite  doctrine,  and 
these  have  been  carefully  examined.  It  is  believed  that  our  views 
do  not  conflict  with  the  judgments  in  those  cases,  although  some 
things  may  be  said  in  some  of  the  opinions  with  which  we  do  not 
agree.  We  do  not  understand  the  courts  to  hold  in  any  of  those 
cases  that  a  jury  may  act  upon  the  private  knowledge  of  one  or 
more  of  their  number,  not  testified  to  in  court,  and  render  a  valid 
verdict  thereon,  in  opposition  to  all  of  the  testimony,  but  only  that 
they  may  act  upon  their  common  or  general  knowledge.  In  that 
case,  however,  to  uphold  a  verdict  against  all  the  testimony  given 
on  the  trial,  we  think  the  court  must  be  able  to  say  that  it  is  a 
matter  within  the  common  or  general  knowledge  of  the  jury. 
Neither  do  we  understand  any  of  those  cases  to  hold  that  a  jury 
may  entirely  disregard  the  opinions  of  experts,  in  a  matter  in  which 
such  opinions  may  properly  be  received. 

It  may  be  that  some  courts  have  held  that  in  cases  like  these, 
opinions  of  witnesses  are  not  admissible,  but  this  court  established 
a  different  rule  in  Snyder  v.  W.  U.  R.  R.  Co.,  25  Wis.  60.  It  was 
6aid  iu  that  case,  "Without  the  opinion  of  the  witnesses  as  to  the 
value  of  the  land  as  it  then  was,  and  as  to  its  value  had  not  the 
road  passed  over  it,  the  jury  would  have  been  nnnhle  to  estimate 
the  amount  of  damages.  The  rule  thus  established  has  ever  since 
been  steadily  adhered  to.  That  the  unimpeached  opinions  of  com- 
petent experts  testified  to  by  them,  on  a  matter  in  which  such  opin- 
ions are  admissible,  cannot  be  arbitrarily  disregarded  by  the  jury, 
but  if  uncontradicted  mnst  control  the  verdict,  was  held  bv  this 
court  in  the  late  case  of  Engmann  v.  Estate  of  Immel,  59  Wis.  249. 
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Also,  in  Fitts  v.  Cream  City  R.  R.  Co.,  59  Wis.  323,  decided  at  the 
same  time,  the  judgment  of  the  county  court  was  reversed.  One 
ground  for  reversal  was  that  the  qpurt  improperly  excluded  expert 
testimony.  Both  opinions  are  by  Mr.  Justice  Orton,  and  they  sus- 
tain the  views  above  expressed. 

The  juries  in  these  causes  might  reasonably  have  understood  the 
instructions  to  be  that  they  were  to  assess  the  compensation  to 
which  the  respective  plaintiffs  were  entitled,  according  to  their  own 
knowledge,  judgment,  and  good  sense,  aided  by  the  view,  and  that 
they  miglit  do  so  without  regard  to  the  testimony  or  in  opposition 
thereto.  We  are  satisfied,  for  the  reasons  before  6tated,  that  this 
was  erroneous.  We  cannot  say  that  the  error  did  not  prejudice 
the  plaintiffs.  There  must  therefore  be  a  new  trial  of  the  three 
cases  in  which  such  error  occurred.  As  before  stated,  these  are  the 
Washburn  case  and  the  two  Stringham  cases. 

2.  In  the  Barker  case,  a  strip  of  land  about  fifty  feet  wide,  being 
the  rear  end  of  the  plaintiff's  lot,  fronting  on  Main  Street,  was 
taken.  The  lot  is  saia  to  have  been  200  feet  deep,  with  a  store  on 
the  front  of  it,  no  part  of  which  6tood  on  the  land  taken.  The 
plaintiff  sought  to  show  the  value  of  the  strip  taken,  considered  as 
a  part  of  the  whole  lot,  but  the  court  excluded  the  evidence,  hold- 
ing, as  we  understand,  that  its  value  was  to  be  ascertained  without 
reference  to  the  balance  of  the  lot,  the  same  as  though  some  other 
person  owned  such  balance,  the  plaintiff  owning  only  the  part 
taken.  We  think  this  an  erroneous  rule.  The  part  taken  may 
have  been,  probably  was,  worth  much  more  as  a  part  of  the  lot 
than  it  would  have  been  if  disconnected  therefrom,  and  the  prin- 
ciple of  just  compensation  to  the  owner  seems  to  require  that  its 
value  should  be  assessed  as  a  part  and  parcel  of  the  lot.  The  owner 
has  not  severed  it  from  his  lot,  but  the  company  has  done  so  against 
his  will.  Why,  then,  should  he  be  compelled  to  accept  the  reduced 
value  caused  by  the  act  of  the  company?  It  was  argued  that  un- 
less the  rule  of  the  circuit  court  be  adopted,  the  enhanced  value  of 
the  part  taken,  if  considered  as  a  part  of  the  lot,  may  be  assessed  as 
damages  for  depreciation  in  the  value  of  the  portion  of  the  lot  not 
taken.  The  danger  of  a  double  assessment  can,  we  think,  be  readily 
averted  by  a  proper  instruction  in  that  behalf.  It  is  a  substantial 
right  of  tlie  plaintiff  to  recover  directly  the  full  value  of  the  land 
taken,  because  there  can  be  no  diminution  therefrom  on  account  of 
benefits.  Whereas,  if  such  value  is  included  in  the  assessment  for 
the  depreciation  of  the  value  of  the  balance  of  the  lot  resulting 
from  such  taking,  the  whole  amount  thereof  is  liable  to  be  absorbed 
by  an  assessment  for  benefits.  The  same  error  seems  to  have  been 
repeated  in  the  Washburn  case,  wherein  a  strip  of  land  was  taken 
sixty-six  feet  wide,  adjacent  to  a  highway,  and  extending  across  a 
forty-acre  lot. 

3.  In  the  Barker  case  the  trial  court  instructed  the  jury  that  they 
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might  deduct  from  the  depreciation  in  the  value  of  that  portion  of 
the  plaintiffs  lot  not  taken,  resulting  from  the  taking:  of  the  other 
portion  thereof,  the  benefits  accruing  to  the  plaintiff  by  reason  of 
the  location  of  a  depot  on  defendant's  railroad  near  the  lot.  The 
instruction  was:  "If  there  is  in  this  location  of  the  depot  ground 
a  benefit  to  this  particular  property,  that  benefit  should  be  set  off 
against  the  damages  to  his  other  property,  even  though  it  may  also 
benefit  some  property  immediately  surrounding,  but  not  benefit 
the  whole  people  generally."  The  only  benefits  claimed  seemed 
to  be  those  resulting  from  the  proximity  of  the  lot  to  such  depot. 
We  think  this  is  error.  The  location  of  a  depot  at  a  given  point  is 
a  general  public  benefit,  although,  as  in  the  case  of  any  general 
benefit  created  by  public  improvements,  one  citizen  may  be  more 
directly  and  largely  benefited  than  another.  It  seems  to  us  that 
snch  benefits  are  of  the  same  character  as  those  resulting  from  the 
location  and  operation  of  the  railroad  itself.  Such  benefits  are,  in 
the  nature  of  things,  very  unequally  distributed,  yet  they  are  gen- 
eral public  benefits,  andlience  not  within  the  statute  allowing  de- 
ductions therefor.  R.  S.  541,  sec.  1848.  That  statute  provides 
only  for  the  allowance  of  special  benefits  in  such  cases,  and  such  is 
not  the  character  of  the  benefit  under  consideration.  It  would 
seem  that  a  benefit  which  may  thus  be  allowed  is  one  which  en- 
hances the  value  of  thaland  affected  by  it,  by  improving  its  phys- 
ical condition  and  adaptability  for  use ;  such  as  by  reclaiming  waste 
land,  by  draining  or  flowing  a  marsh,  by  aiding  in  the  development 
of  a  water-power,  by  dispensing  with  the  necessity  of  maintaining 
fences,  or  by  opening  a  mine  or  quarry,  and  the  like.  We  are  un- 
able to  conceive  of  any  other  kind  of  benefits  which  are  not  gen- 
eral benefits  as  well,  and  hence  outside  the  statute. 

4.  Several  exceptions  were  taken  to  the  rulings  of  the  circuit 
court  admitting  testimony  of  the  prices  obtained  for  other  lands  in 
the  vicinity  of  those  affected  by  these  actions  theretofore  sold.  In 
these  condemnation  cases  much  latitude  of  proof  is  allowed,  and  it 
has  been  held  by  this  court  that  testimony  of  sales  of  other  lands 
may  be  admitted,  in  the  discretion  of  "the  trial  court.  Watson  v. 
M.  &  M.  Ry  Co.,  57  Wise.  332,  350.  Such  testimony  is  admitted 
for  the  purpose  of  throwing  some  light  upon  the  questions  of  value 
and  damage  which  the  jury  are  to  determine,  and  to  test  the  accu- 
racy of  estimates  thereof  made  by  the  witnesses.  To  be  of  any 
value,  however,  it  should  be  made  to  appear  that  such  other  lands 
were  similar  in  character,  location,  and  value  to  the  land  in  ques- 
tion in  the  action,  and  that  the  sales  were  not  too  remote  in  time. 
We  do  .not  determine  whether  any  testimony  of  this  kind  was  or 
was  not  improperly  received  or  rejected  on  the  trial  of  any  of  these 
actions. 

5.  Some  of  these  actions  embrace  more  than  one  award  in  favor 
of  the  same  plaintiff,  from  which  separate  appeals  were  taken  to 
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the  circuit  court.  The  court  ordered  a  consolidation  of  these  ap- 
peals into  one  action.  It  does  not  appear  that  any  plaintiff  was 
prejudiced  thereby.  We  think  the  provisions  of  R.  S.  750,  see. 
2792,  are  applicable,  and  that  it  was  within  the  discretion  of  the 
court  to  order  the  consolidation. 

6.  In  the  Washburn  case  the  learned  circuit  judge  instructed 
the  jury,  in  substance,  that  if  the  present  value  of  the  lands  taken 
was  enhanced  by  reason  of  the  adaptability  thereof  to  some  use  to 
which  they  might  be  put  in  the  future, — as,  for  example,  if  land 
used  only  for  farming  purposes  was  so  situated  that  it  might  be 
platted  into  city  lot6,  and  if  its  present  value  was  thereby  in- 
creased,— such  increased  value  was  the  proper  basis  for  the  assess- 
ment.   We  think  this  is  a  correct  rule. 

7.  In  the  Stringham  cases  the  awards  of  the  commissioners  were 
reduced  by  the  jury.  Costs  were  allowed  to  the  defendant  and 
deducted  from  the  amounts  of  the  verdicts,  respectively.  It  is 
claimed  that  the  plain  tiff  was  entitled  to  costs.  It  is  provided  by 
statute  that  in  these  cases  "costs  shall  be  allowed  to  the  successful 
party  on  such  appeal,  and,  if  in  favor  of  the  plaintiff,  be  added  to 
the  amount  of  the  verdict;  if  in  favor  of  the  defendant,  be  de- 
ducted therefrom  ;  and  judgment  shall  be  rendered  thereon  accord- 
ing to  the  rights  of  the  parties."  Sec.  1849.  This  statute  admits 
of  but  one  rational  construction,  which  is  that  the  plaintiff  is  the 
successful  party,  if  on  his  appeal  the  award  of  the  commissioners 
is  increasea,  or,  on  the  appeal  of  the  defendant  company,  if  it  is 
not  reduced.  Otherwise  the  defendant  is  the  successful  party. 
In  the  Stringham  cases  both  parties  appealed,  and  the  respective 
awards  of  the  commissioners  were  reduced.  The  defendant  was, 
therefore,  the  successful  party,  and  entitled  to  costs.  What  the 
rule  of  costs  should  be  in  a  case  of  cross-appeals,  wherein  the  award 
of  the  commissioners  is  neither  increased  nor  diminished,  or  in  any 
other  case  wdiich  may  be  supposed,  may,  without  detriment  to  the 
public  welfare,  be  reserved  for  determination  until  a  case  arises  in- 
volving such  question. 

By  the  Court. — The  judgment  of  the  circuit  court  in  each  of 
these  causes  is  reversed,  and  the  cause  will  be  remanded  for  a  new 
trial.  * 
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"Washburn 

v. 

Milwaukee  and  Lake  Winnebago  R.  R.  Co. 

(59  Wisconsin  Rep&rU,  879.) 

One  of  several  parties  to  whom  an  award  has  been  made  for  lands  taken  by 
a  railroad  may  appeal  separately  from  such  award,  and  will  not  be  required 
to  bring  the  other  parties  into  court.  If  the  railroad  company  desires  other 
parties  to  be  before  the  court  for  its  protection  it  is  its  duty  to  bring  them, 
in. 

Where,  in  such  case,  the  railroad  company  has  also  appealed  from  the- 
whole  award,  both  appeals  may  be  tried  together  with  all  the  parties  before 
the  court. 

Appeal  from  the  Circuit  Court  for  Winnebago  County. 

Tiie  case  is  thus  stated  by  Mr.  Justice  Taylor : 

"This  is  an  appeal  from  an  order  of  the  circuit  court  dismissing 
an  appeal  to  that  court  from  the  award  of  commissioners  appointed 
on  the  petition  of  the  railroad  company  to  assess  the  damages  for 
taking  a  certain  tract  of  land  for  the  purposes  of  such  railroad.  In 
the  proceeding  to  assess  the  damages  Jackson,  James,  Stille,  and 
the  appellant,  Washburn,  were  made  parties  as  having  an  interest 
in  the  lands  taken  by  the  company.  The  award  of  the  commis- 
sioners from  which  Washburn  appealed  does  not  undertake  to 
determine  the  interest  or  estate  which  each  of  said  parties  had  in 
said  land,  but  awards  a  gross  sum  of  $1350  as  compensation  for 
the  interests  of  all  the  parties  in  the  lands  taken.  From  this  award 
the  appellant,  Washburn,  appealed  to  the  circuit  court.  The  other 
parties,  Jackson,  James,  and  Stille  did  not  appeal.  The  railroad 
company  also  appealed  from  the  whole  of  the  award  to  the  circuit 
court. 

"After  both  appeals  had  been  perfected  in  the  circuit  court, 
the  railroad  company  made  a  motion  to  dismiss  the  appeal  of 
Washburn,  founded  upon  an  affidavit  made  by  the  attorney  of  the 
railroad  company,  setting  forth  the  award  and  alleging,  upon  in- 
formation and  belief,  that  the  appellant,  Washburn,  and  Jackson 
were  the  owners  of  all  the  premises  taken,  each  owning  an  undi- 
vided half  thereof,  and  that  the  only  interest  of  James  and  Stille 
was  an  undivided  quarter  interest  in  a  portion  of  the  premises  sub- 

!"ect  to  the  tax  deeds  under  and  by  virtue  of  which  the  said  Wash- 
turn  and  Jackson  claimed  title  to  said  lands ;  and  further  alleging 
that  neither  Jackson,  James,  nor  Stille  joined  in  the  appeal  taken 
from  the  award  by  Washburn.  Upon  the  hearing  of  the  motion 
to  dismiss  the  appeal  the  appellant,  Washburn,  made  an  affidavit 
setting  forth,  upon  information  and  belief,  that  since  the  making 
of  the  award  the  said  James,  Stille,  and  Jackson  had  conveyed 
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their  interest  in  the  lands  for  which  damages  had  been  awarded,  to 
♦one  Howard  Morris,  who  was  the  attorney  of  said  railroad  company, 
*nd  who  took  said  conveyances  for  the  benefit  of  the  railroad  com- 
pany, which  paid  the  whole  consideration  for  snch  conveyances. 
Upon  the  hearing  of  the  motion  upon  the  papers  in  tlie  case  and 
the  said  affidavits,  the  circuit  court  ordered  that  the  appellant, 
Washburn,  make  Howard  Morris  a  parry  to  his  action  upon  his 
appeal ;  and  localise  the  attorney  for  said  Washburn  in  open  court 
refused  to  make  said  Morris  a  party  to  his  action,  the  court  ordered 
his  appeal  dismissed  with  costs ;  and  from  this  order  he  appeals  to 
this  court." 

Gabe  Bonck  for  the  appellant. 

Flanders  &  Bottura  and  Edwin  H.  Abbot  for  respondent. 

Taylor,  J. — The  only  ground  upon  which  it  is  possible  to  sus- 
tain the  order  made  by  the  circuit  court  is,  that  Morris  was  a 
necessary  party  to  the  hearing  upon  the  appeal  of  Washburn  in 
the  circuit  court,  and  that  it  was  the  duty  of  Washburn  to  make 
him  a  party  to  his  action  in  6ome  manner.  Vfe  think  the  circuit 
•court  erred  in  60  holding,  for  several  reasons: 

First.  The  interest  of  Morris  in  the  property,  if  he  had  any, 
was  acquired  pendente  lite,  and  subsequent  to  the  time  when  Wash- 
burn had  perfected  his  appeal  from  the  award  of  the  commis- 
sioners ;  and  in  such  case,  if  the  railroad  company  deemed  tlte 
presence  of  the  party  to  whom  the  title  had  been  transferred  by 
the  other  parties  to  the  condemnation  proceedings  necessary  to 
protect  their  rights,  it  may  be  the  company  would  have  had  the 
right,  under  the  provisions  of  sec.  2801,  R.  S.  1878,  to  have  ob- 
tained an  order  from  the  court,  making  him  a  party  to  the  pro- 
ceedings ;  but  the  court  would  have  no  power,  under  said  section, 
to  compel  the  appellant,  Washburn,  to  make  him  such  party. 

Second.  The  only  evidence  before  the  court  which  snowed  that 
Morris  had  any  interest  in  the  premises,  just  as  conclusively  showed 
that  the  interest  he  held  was  held,  in  fact,  for  the  benefit  of  the 
railroad  company.  It  was  therefore  wholly  unnecessary  that  he 
should  be  made  a  party  to  the  appeal  in  order  to  protect  the  rights 
of  the  company.  The  .company  was  in  court,  and  competent  to 
protect  all  its  rights,  whether  held  by  Morris  or  any  other  person. 

Third.  The  record  shows  that  the  company  had  appealed  from 
the  whole  award.  Upon  such  appeal  all  tne  parties  to  the  original 
proceedings  were  in  court,  Jackson,  James,  and  Stille,  as  well  as 
Washburn.  Watson  v.  M.  &  M.  Ry.  Co.,  57  Wis.  340.  If  tlie 
presence  of  these  parties  was  shown  to  be  necessary  upon  the  trial 
of  the  appeal  of  Washburn,  that  could  be  easily  accomplished  by 
obtaining  an  order  from  the  court  that  the  two  appeals  be  tried 
together,  and  by  the  same  jury. 

Fourth.  In  tne  proceedings  to  take  lands  for  railroad  purposes, 
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it  is  the  duty  of  the  company  to  make  the  owners  of  the  property 
taken  parties  to  the  proceedings.  Sees.  1846-48,  R.  S. ;  Watson 
v.  M.  &  M.  Ry.  Co.,  supra.  There  is  no  duty  imposed  upon  a 
person  who  is  made  a  party  to  such  proceeding  by  the  railroad 
company  to  see  to  it  that  other  parties  claiming  an  interest  in  the 
premises  are  made  parties  thereto.  .  That  duty  is  cast  by  the 
statutes  upon  the  company.  This  is  not  denied  by  the  learned 
counsel  for  the  company  ;  but  it  is  insisted  that  after  the  company 
have  brought  the  proper  parties  into  court  they  are  entitled  to 
have  them  all  in  court  upon  any  appeal  which  may  thereafter  bo 
taken  from  the  award  by  any  party  thereto.  If  this  were  to  be 
admitted  it  would  not  justify  the  order  made  in  this  case,  for  the 
reason  that  all  the  parties  were  in  the  circuit  court  upon  the  appeal 
of  the  company,  and  if  they  deemed  their  presence  necessary  upon 
the  trial  of  Washburn's  appeal,  that  could  have  been  accomplished 
by  a  trial  of  the  two  appeals  together.  Sec.  1849,  R.  S.  1878r 
clearly  provides  that  one  or  more  of  several  parties  to  an  award 
may  appeal  from  such  award  without  joining  all  the  parties 
thereto.  The  words  u  any  party  may  appeal/'  followed  afterward 
by  the  words  "  the  appeal  snail  be  considered  an  action  pending 
iu  court  subject,  etc.,  .  .  .  and  shall  be  entered  by  the  clerk 
upon  the  records  of  the  court  by  setting  down  the  owner  or  owners 
oi  the  land  for  which  such  award  was  made,  and  who  are  parties 
to  the  appeal  as  plaintiffs,  and  the  railroad  corporation  as  defend- 
ant," are  conclusive  on  this  question.  It  is  very  clear  to  us  that  if 
the  statute  had  intended  to  require  all  the  land-owners  to  make  a 
joint  appeal,  the  words  "and  who  are  parties  to  the  appeal "  would 
not  have  been  inserted  in  the  statute.  Wooster  v.  S.  K.  V.  R.  R. 
Co.,  57  Wis.  811 ;  Watson  v.  M.  &  M.  Ry.  Co.,  57  Wis.  347. 
Those  who  do  not  choose  to  appeal  must  be  deemed  to  have  elected 
to  take  such  share  of  the  money  awarded  by  the  commissioners  for 
the  whole  of  the  property  taken  as  their  i merest  in  the  land  en- 
titles them  to ;  and  upon  the  trial  of  the  action  upon  the  separate 
appeaj  of  one  party  he  can  only  recover  damages  for  such  an  in- 
terest or  estate  in  the  lands  taken  as  he  can  establish  in  himself  on 
such  appeal.  Wooster  t>.  S.  R.  V.  R.  R.  Co.,  supra.'  Whether 
upon  the  separate  appeal  of  one  of  several  parties  to  an  award,  the 
court  could,  upon  the  application  of  the  railroad,  upon  proof  that 
some  of  the  parties  not  appealing  contested  the  title  claimed  by 
the  appealing  party  or  any  part  of  such  claimed  title,  make  such 
adverse  claimant  a  party  to  the  action  upon  this  appeal,  is  a  ques- 
tion not  fairly  presented  in  this  case,  and  we  do  not  feel  called 
upon  to  express  any  opinion  thereon.  If  the  defendant  desired 
other  parties  present  on  the  trial  of  the  appeal  for  its  protec- 
tion it  was' its  duty  to  bring  them  before  the  court;  and  it  would 
clearly  be  an  error  for  the  court  to  require  the  appealing  party  to 
bring  them  into  court,  and  dismiss  his  appeal  for  refusing  to  do  so. 
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By  thb  Court. — The  order  of  the  circuit  court  appealed  from  is 
reversed,  and  the  cause  is  remanded  for  further  proceedings  ac- 
cording to  law. 

Special  Benefits. — As  to  special  benefits  and  how  far  they  may  be  set 
off  by  a  railroad  company  against  the  land-owner's  claim  for  damages,  see 
Grafton  &  Greenbrier  R.  R.  f.  Foreman,  and  note,  supra. 

Losing  Party. — In  Bangor  and  Piscataquis  R.  R.  v.  Chamberlain,  60  Me. 
285r  it  was  held  that  the  company  was  the  4t  losing  party"  within  the  nunn- 
ing  of  a  statute,  if  damages  be  awarded  against  it,  notwithstanding  i he 
amount  may  have  been  decreased  on  appeal.  Goodwin  v.  Boston  &  Maine 
R  R.,  63  Me.  363.  If  the  land-owner  recovers  no  damages  below,  and  is 
awarded  damages  above,  he  will  be  entitled  to  costs  as  the  prevailing  party. 
Abbott  v.  Penobscot,  52  Me.  584;  Pennsylvania  H.  H.  v.  Keiffer,  22  Pa.  St. 
356.  In  some  cases,  if  the  recovery  has  been  diminibhed  the  owner  would 
be  entitled  to  his  costs  if  he  still  has  a  recovery  allowed  on  his  appeal.  Bur- 
rill  t>.  Martin,  12  Me.  345;  New  Haven  Co.©.  Northampton,  102  Mass.  116. 

The  general  rule  is  to  impose  on  the  appellant  the  costs  of  a  useless  ap- 
peal, shown  to  be  useless  by  a  failure  to  obtain  a  modification  in  favor  of 
the  appellant.  Harvard  R.  R.  Co.  v.  Rand,  8  Cush.  (Mass.)  218;  Morse, 
Petitioner,  18  Pick.  (Mass.)  448;  People  v.  Van  Alstyne,  3  Keyes,  85;  Mcitler 
c.  Easton  R.  R.,  37  N.  J.  Law,  222;  Schuylkill  Co.  «.  Kittera,  2  Rawle(Pa.), 
488;  White  t>.  Coleman,  6  Gratt.  (Va.)  138;  Eppes  v.  Cralle,  1  Munf.  (Vs.), 
258;  Leak  v.  Selma  R.  R.,  47  Ga.  345;  Vickshurg  R.  R.  t>.  Calderwood,  15 
La.  Ann.  481;  Helm  «.  Short,  7  Bush  (Ky.),  628;  People  v.  McRoberts,  62 
111.  38;  Harrison  v.  Iowa  R.  R.86  Iowa,  328;  Kidder  v.  Ox  ford,  116  Mass.  165; 
Childs*.  New  Haven  &  Northampton  Co.,  17  Am.  &  Eng.  R  R.  Caa.  139. 


Fbstneb 

Omaha  and  S.  W.  R.  Co. 

{Advance  Case,  Nebraska.     March  11,  1885.) 

In  this  case  the  evidence  was  sufficient  to  sustain  the  finding  of  the  jury  as 
to  the  measure  of  damages  in  an  eminent-domain  proceeding. 

An  attorney  will  not  be  permitted,  in  the  argument  of  a  case  to  the  jury, 
to  make  assertions  or  insinuations  of  the  existence  of  facts  not  in  evidence. 
If  he  do  so  the  verdict  may  be  set  aside;  but  to  authorize  the  setting  aside 
of  the  verdict,  the  statements  must  have  been  of  such  a  character  as  may 
reasonably  be  supposed  to  have  influenced  the  jury. 

Error  from  Douglas  County. 

A.  E.  Wakeley  and  A.  N.  Ferguson  for  plaintiff. 

C.  J.  Greene  for  defendant. 

Maxwell,  J. — In  January,  1882,  theplaintiff  was  the  owner  of 
lots  7  and  8,  in  block  154,  in  the  city  of  Omaha.     There  was  a 
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dwelling-house  on  lot  7,  in  which  the  plaintiff  with  his  family  re- 
sided. At  that  time  the  defendant  instituted  proceedings  in  con- 
demnation of  right  of  way  and  for  depot  grounds.  Commissioners 
were  appointed,  damages  assessed,  and  the  property  condemned. 
From  the  assessment  of  damages  thus  made  the  plaintiff  appealed 
to  the  district  court,  where  the  jury  rendered  a  verdict  in  his 
favor  for  the  sum  of  $5250.  The  plaintiff  now  brings  the  cause 
iuto  this  court  on  error.  The  errors  relied  upon  will  be  consid- 
ered in  their  order. 

1.  "Error  in  the  assignment  of  the  amount  of  recovery."  One 
James  F.  Morton,  a  witness  called  by  the  plaintiff,  testified  that 
lot  8  was  worth  from  $800,  and  not  to  exceed  $1000,  and  that  lot 

7  was  worth  at  least  $3000.     Byron  Reed  placed  the  value  of  lot 

8  at  from  $1000  to  $1200,  and  lot  7  at  $2500,  without  the  im- 
provements. M.  G.  McKoon,  whose  deposition  was  taken  in  Cali- 
fornia, testified  that  the  value  of  lot  7  was  $2500  to  $2600,  and 
lot  8  was  $800.  Other  witnesses  testified  on  behalf  of  the  plaintiff, 
but  none  of  them  estimated  the  value  of  the  lots  in  question  as 
high  as  those  named  above.  On  behalf  of  the  defendant,  J.  S. 
Hascal  testified  that  the  value  of  lot  8  was  about  $600,  and  lot  7 
from  $1400  to  $1500.  George  Smith,  county  surveyor  of  Douglas 
County,  testified  that  the  value  of  lot  7  without  the  improvements 
thereon,  was  $1200,  and  lot  8  $400.  Six  other  witnesses  testified 
to  substantially  the  same  values  as  Smith. 

The  plaintiff,  after  the  condemnation  proceedings,  seems  to  have 
purchased  the  house  on  lot  7,  and  removed  the  same  to  other  lots, 
where  it  was  repaired  and  made  suitable  for  a  home.  A  number 
of  witnesses  testified  to  the  value  of  this  house,  some  of  whom  had 
not  seen  it  nntil  after  removal.  Thev  estimated  the  value  at  from 
$4380  to  $5360.  Benjamin  A.  Fouler,  an  architect  called  by  the 
plaintiff,  estimated  the  value,  "  exclusive  of  the  basement,"  at  $3400. 
He  afterwards  stated  that  it  probably  was  worth  5  per  cent  le68 
in  Janaary,  1882.  George  Smith,  above  referred  to,  who  was  one 
of  the  original  appraisers,  testified  to  the  condition  of  the  premises, 
and  the  character  of  the  improvements  when  the  condemnation 
took  place.  He  states  (page  44  of  record)  :  "  We  took  the  dimen- 
sions of  all  the  houses  upon  all  the  grounds  in  the  manner  by  which 
we  arrived  at  the  valuation ;  we  made  an  estimate  of  the  amount 
of  material  in  it  by  its  dimensions,  and  estimated  both  the  material 
and  about  what  labor  had  entered  into  that  building,  and  all  other 
buildings  of  any  kind  on  the  ground.  .  .  .  Question.  "What  in 
your  judgment  was  the  value  of  that  house  as  it  stood, — of  the 
veneered  house  at  that  time  ?  Answer.  I  put  it  at  about  $2800 
to-day."  In  this  he  is  sustained  by  other  witnesses,  and  in  our 
view  a  preponderance  of  the  testimony  fixes  the  value  of  the  im- 
provements, including  the  house,  at  not  far  from  $3000,  and  of 
the  lots  at  about  $2000.     As  the  verdict  was  for  a  sum  in  excess 
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of  ::.e  %zzr*r£*Xe  of  these  soma,  tbe  first  assignment  of  error  is  not 
we..  Tiica. 

±  Dan:  e  i::e  argument  of  tbe  cause  to  the  jury  the  attorney  for 
iLtr  'ixrifc-  d^:.t  said :  -  Hud  I  been  permitted,  under  the  rules  of 
ev;  le*  ee.  we  could  :.ave  shown  that  the  company  not  only  made 
i."  :.  .iberal  offers*  l»ut  Lad  in  fact  sold  to  plaintiff  for  the  small  sum 
of  rive  i.n:.  :red  dollars  this  dwelling  which  tbey  had  paid  thirty. 
two  h  sirred  d-.-'.'.ars  for.*7  The  record  recites  that  "jft  this  point 
tL.e  p  V:  :itFs  cou::sei  excepted  to  the  above  remark  of  said  Greene^. 
ar.i  rvqnesied  the  court  to  have  the  words  taken  down,  for  the 
reason  ::;ai  the  evidence  offered  in  that  regard  was  ruled  out  by 
the  court.**  -The  court  instructed  Mr.  Greene  not  to  go  outside 
of  tire  evidence  in  the  argument,  and  that  the  evidence  tendered  in 
that  regard  was  refused,  and  that  the  jury  had  no  right  to  consider 
iu  and  the  counsel  no  right  to  comment  upon  it,  and  the  counsel, 
Grvene.  refrained  from  further  comment  upon  that  matter." 

The  testimony  shows  that  the  plaintiff  had  become  possessed  of 
the  house  in  question  from  the  railroad  company,  but  the  price 
pad  for  it  was  properly  excluded.  An  attorney,  in  his  argument 
to  the  jury,  must  confine  his  statements  to  the  facts  proved.  He 
cannot  be  permitted  even  inferentially  to  assert  a  fact  bearing  upon 
the  case  which  there  is  no  testimony  to  sustain.  Within  the  limits 
of  the  testimony  the  right  of  argument,  illustration,  and  comment  is 
free ;  but  he  has  no  right  and  he  should  not  be  permitted  to  make 
assertions  not  warranted  by  the  testimony.  As  was  said  in  Cleve- 
land Paper  Co.  v.  Banks,  15  Neb.  22,  the  rights  of  parties  are  to 
be  determined  from  the  evidence,  and  an  attorney,  in  arguing  a  case 
to  a  jury,  must  confine  the  discussion  of  facts  to  those  proved.  If 
he  can  be  permitted  to  make  assertions  of  facts,  or  insinuations  of 
the  existence  of  facts,  not  supported  by  the  proof,  there  is  dan- 
ger that  the  jury  will  lose  sight  of  the  issue,  or  be  influenced  by 
the  misstatements  to  the  prejudice  of  the  other  party."  In  that 
case  the  question  at  issue  was  the  indirect  liability  of  the  defendant 
upon  a  certain  alleged  contract  for  paper  furnished  to  a  printing 
corporation  of  which  he  was  president,  yet  hi6  attorneys  persist- 
ently offered  to  prove  that  the  secretary  of  the  corporation  had  em- 
bezzled its  funds;  leaving  the  inference  that  the  paper  purchased 
had  come  into  his  hands  and  had  been  appropriated.  This  testimony 
was  ruled  out,  yet  on  the  argument  the  snl>stance  of  it  was  stated  to 
the  jury.  That  the  statement  was  prejudicial  in  that  case  we  have 
no  doubt,  and  where  such  is  the  case  the  party  will  not  be  permit- 
ted to  profit  by  his  breach  of  duty,  but  the  verdict  will  be  set  a^ide. 
To  authorize  the  setting  aside  of  the  verdict,  however,  the  words 
spoken  must  be  of  such  a  character  as  may  reasonably  be  supposed 
to  have  influenced  the  jury.  The  words  spoken  in  this  case  do  not 
appear  to  have  had  that  effect.  While  the  statement  was  highly 
improper,  yet  the  jury  evidently  well  knew  that  the  price  which  the 
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plaintiff  paid  the  railroad  company  for  the  house  had  nothing  to  do 
with  the  case.  The  trial  judge  evidently  did  not  consider  them  of 
80  prejudicial  a  character  as  to  affect  the  verdict,  and  the  verdict 
itself  is  evidence  that  they  did  not  have  that  effect.  It  is  apparent 
that  substantial  justice  has  been  done,  and  the  judgment  is  affirmed. 


Kansas  City  and  Empobia  R  R.  Co. 

v. 
Kbeoelo. 

(82  Kansas  Reports,  608.) 

As  a  general  rule,  the  land-owner  has  a  reasonable  right  to  farm-crossings 
over  a  right-of-way  condemned  for  a  railroad  company  running  through  his 
premises,  at  such  places  as  the  necessities  of  his  farm  demand ;  provided, 
such  crossings  and  the  use  thereof  will  not  interfere  with  the  paramount 
rights  of  the  railroad  company. 

While  the  statute  does  not  require  railroad  companies  to  go  to  the  expense 
of  constructing  farm-crossings  over  their  rights-of-way  running  through  cul- 
tivated or  other  premises,  yet  where  they  do  construct  such  crossings,  it  it 
proper  that  the  fact  should  £0  to  the  jury  in  awarding  damages  to  the  owner 
of  the  land  taken  for  the  railroad. 

If  farm-crossings  are  a  part  of  the  plan  of  a  railroad  where  its  right-of-way 
crosses  the  farm  and  are  shown  on  the  map  and  profile  of  the  road  on  record, 
and  are  taken  into  consideration  by  the  commissioners  in  making  the  award 
of  damages,  the  court  or  jury  upon  appeal  should  assess  the  damages  to  the 
owner  of  the  land  with  reference  to  such  plan  of  construction,  and  the  rail* 
road  company  becomes  bound  thereby  to  construct  such  crossings. 

In  awarding  damages  to  the  owner  of  land  taken  for  a  railroad,  the 
exposure  of  his  remaining  land  and  buildings  to  fire  from  the  company's 
trains  or  engines  is  a  proper  element  to  be  considered  in  making  the  estimate ; 
but  in  making  this  estimate,  it  is  competent  only  to  take  into  consideration 
the  risk  of  fire  set  out  by  the  railroad  company  without  its  fault  and  by  rea- 
son of  the  operation  of  the  road  through  the  premises.  For  fires  occurring 
by  its  negligence,  the  company  is  liable  to  the  owner  in  a  proper  action 
inuituted  therefor,  and  this  element  should  not  be  taken  into  account  in  es- 
timating the  damages. 

In  awarding  damages  to  the  owner  of  land  taken  for  a  railroad,  the  jury 
cannot  consider  as  an  element  of  damages  the  increased  risk  to  the  orchard 
on  the  premises  by  reason  of  leaving  it  more  free  of  access  to  persons  travel- 
ling along  the  railroad,  and  to  tramps  and  employees  of  the  railroad  company, 
as  such  damages  are  so  remote  and  speculative  as  to  be  without  and  beyond 
any  possibility  of  ascertainment  known  to  the  law. 

Ebbob  from  Lyon  District  Court. 

Appeal  by  Kregelo  from  the  award  of  commissioners  appointed 
to  condemn  a  right-of-way  through  Lyon  County  for  the  Kansas 
80  A  &  &  R.  Cas.— 16 
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City  &  Emporia  R.  R.  Co.  The  report  of  the  commissioners  was 
made  October  19,  1882,  and  the  appeal  taken  October  28, 1882. 
Trial  at  the  March  Term,  1883,  and  verdict  against  the  railroad 
company  for  $2045.37.  This  sum  the  court  adjudged  to  stand  as 
an  award  of  damages  in  favor  of  the  plaintiff  in  the  condemnation 
proceedings  appealed  from  ;  and  it  also  rendered   judgment  for 

?laintiff  for  $206.80  costs.     The   company  brings  the  case  here, 
'he  facts  appear  in  the  opinion. 

A.  A.  Hurd,  C.  N.  Sterry,  and  Robert  Dunlap  for  plaintiff  in 
error. 

Scott  &  Lynn  for  defendant  in  error. 

Hobton,  C.  J. — J.  L.  Kregelo  is  the  owner  of  a  farm  containing 
a  quarter-section  of  land  in  Lyon  County — being  the  southwest 
quarter  of  section  17,  township  19,  range  i2.  A  right-of-way  waB 
condemned  and  appropriated  by  the  Kansas  City  &  Emporia 
R.  R.  Co.  across  the  cultivated  part  of  this  land.  The  road  enters  the 
farm  at  its  west  line,  and  runs  diagonally  in  a  southeasterly  direc- 
tion through  it.  Before  the  road  was  constructed  there  were  three 
tracks  or  private  roads  to  goto  different  parts  of  the  farm.  One  of 
these  was  a  lane  running  on  the  east  side  of  the  farm  from  the  barn- 
yard to  the  pasture  land.  The  ingress  to  and  egress  from  this  pasture 
was  by  means  of  this  lane.  The  evidence  showed  that  at  the  time 
of  the  trial  the  company  had  made  a  crossing  at  the*  point  where 
the  railroad  crossed  the  lane  so  that  stock  could  pass  backward  and 
forward  over  the  railroad  in  going  up  or  down  the  lane.  The  sec- 
ond track  was  one  through  the  orchard,  giving  access  from  the 
main  premises  to  the  farm  along  the  fence  west  of  the  orchard  and 
running  out  to  the  meadow  land.  The  third  was  about  the  middle 
of  the  corn  land,  which  the  right-of-way,  in  passing  through,  cuta 
nearly  in  two.  The  amount  of  land  actually  taken  for  the  rights 
of- way  is  six  and  sixteen  one-hundredths  acres.  The  commission- 
el's  appraised  the  value  of  the  land  taken,  and  assessed  the  damages 
at  the  sum  of  one  thousand  dollars.  Kregelo  appealed  from  the 
award. 

Upon  the  trial,  one  C.  S.  Beadle  was  produced  as  a  witness  on 
the  part  of  the  company,  and  testified  that  he  was  the  engineer  of 
the  company,  and  had  been  the  engineer  ever  since  the  building  of 
the  road  was  commenced  ;  that  at  the  time  of  the  condemnation  a 
map  and  a  profile  of  the  road,  the  same  as  filed  in  the  clerk's  office, 
were  presented  to  the  commissioners ;  the  map  showed  the  loca- 
tion oi  a  crossing  to  be  built  by  the  company  between  the  east 
and  west  line  of  the  farm,  in  the  land  designated  as  "  corn"  or 
ploughed  land.  The  commissioners,  in  assessing  damages,  took  into 
consideration  that  this  crossing  was  to  be  built  by  the  company. 
On  the  trial  the  company  sought  to  show  that  it  had  ordered  the 
crossing  to  be  built.     The  court   rejected  the  evidence.    There- 
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upon  the  company  offered  to  prove  that  a  farm-crossing  had  been 
ordered  to  be  constrncted  at  its  expense  over  the  road  at  a  point 
marked  npon  the  map  and  profile,  so  that  the  ploughed  land  through 
which  the  railroad  runs  would  be  restored  to  the  same  condition 
and  as  good  as  it  was  before  any  road  was  ever  located  there,  so 
far  as  the  crossing  through  the  field  was  concerned.  This  evidence 
was  objected  to  as  irrelevant,  incompetent,  and  immaterial.  The 
court  sustained  the  objection.  In  directing  the  jury,  the  court 
said : 

"  The  law  requires  every  railroad  company  to  construct  and  main- 
tain good  and  sufficient  crossings  where  the  road  crosses  any  public 
highway ,  but  the  law  does  not  impose  upon  and  require  it  to  con- 
struct crossings  anywhere  else." 

The  court  also  refused  to  give  the  following  instruction,  which 
was  prayed  for  by  the  company : 

"  Under  the  laws  of  this  State,  the  defendant,  by  the  condemna- 
tion proceedings  instituted,  did  not,  has  not,  and  will  not.  acquire 
the  absolute  ownership  of  the  land  condemned  through  the  plain- 
tiffs farm  for  right-of-way,  but  only  has  and  will  by  such  proceed- 
ings acquire  the  right  to  use  and  occupy  such  land  as  and  for  the 
purposes,  needs  and  necessities  of  a  railroad  so  long  as  it  continues 
to  use  the  same  for  such  purposes.  The  legal  title  in  fee  simple 
of  such  land  remains  in  the  plaintiff,  subject  only  to  the  right  of 
user  on  the  part  of  the  defendant,  and  the  plaintiff  has  and  will 
have  at  all  times  the  right  to  use  any  part  of  such  right-of-way  in 
any  way  which  will  not  interfere  with  the  use  thereof  for  its  pur- 
poses by 'the  defendant,  and  which  will  not  be  inconsistent  with  the 
■defendant's  right  of  use." 

Among  the  special  findings  are  the  following: 

'*  Q.  15.  How  much  has  the  condemnation  for  the  building  of 
the  road  through  plaintiff's  land  damaged  the  plaintiff,  by  reason 
of  cutting  his  corn  land  in  two? 

"A.  Four  hundred  and  fifty  dollars. 

"  Q.  16.  How  much  damages,  if  any,  has  the  plaintiff  suffered 
by  the  condemnation  of  the  right-of-way  through  his  land,  by  rea- 
son of  cutting  him  off  from  any  crossing  on  his  farm  that  he  had 
before  such  right-of-way  was  condemned,  and  which,  by  such  con- 
demnation and  the  building  of  the  road,  has  been  rendered  worth- 
less? 

"  A.  Six  hundred  and  ten  dollars. 

"  Q.  17.  What  distance  will  plaintiff  have  to  go  further  than  he 
had  to  go  before  the  construction  of  this  road,  each  time  that  he 
turns  his  eattle  into  his  pasture,  or  brings  them  from  his  pasture 
to  his  corral  ? 

"  A.  Three  hundred  and  fifty  rods. 

"  Q.  18.  What  length  of  time  will  it  take  the  plaintiff,  or  any 
person  for  him,  in  bringing  the  cattle  into  the  corral,  or  driving 
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them  from  the  corral  to  the  pasture,  longer,  by  reason  of  the  con- 
struction of  defendant's  road,  than  it  took  before,  each  time  that 
such  cattle  are  driven  to  the  corral  or  to  the  pasture? 

"  A.  One  hour. 

"  Q.  19.  How  much  more  time  in  the  year  will  it  require  a  per- 
son  in  farming  the  plaintiff's  farm  to  work,  by  reason  of  the  build- 
ing and  operation  of  the  road,  than  it  did  before  the  road  was  built 
and  operared? 

'*  A.  Fifteen  days." 

In  rejecting  the  evidence  that  the  company  had  ordered  the 
crossing  to  he  built,  and  in  refusing  to  give  the  instruction  a6ked 
for,  material  error  was  committed.  While  the  statute  does  not  re- 
quire railroad  companies  to  go  to  the  expense  of  constructing  farm- 
crossings,  yet  where  they  do  construct  such  crossings  it  is  proper 
that  the  fact  should  go  to  the  jury  on  the  question  of  damages. 
Again,  if  such  crossings  are  a  part  of  the  plan  of  a  railroad  where 
it  crosses  the  farm,  and  are  shown  on  the  map  and  profile  of  the 
road  on  record,  and  are  taken  into  consideration  by  the  commis- 
sioners in  making  the  award  of  damages,  the  court  or  jury  upon 
appeal  should  assess  the  damages  with  reference  to  such  plan  of 
construction,  and  the  railroad  company  becomes  bound  to  construct 
such  crossings.  Kyle  v.  Railroad  Co.,  2  Barb.  Ch.  489 ;  Skills  on 
Eminent  Domain,  T  213.  Therefore,  the  direction  of  the  court 
that  the  law  does  not  require  railroad  companies  to  build  cross- 
ings anywhere  except  upon  public  highways  was,  in  this  case,  mis- 
leading. 

Furthermore,  the  refusal  of  the  instruction  asked  for  was  very 
prejudicial.  As  a  general  rule,  the  land-owner  has  a  reasonable 
right  to  farm-crossings  at  6uch  places  as  the  necessities  of  his  farm 
demand,  provided  such  crossings  and  the  use  thereof  will  not  inter- 
fere with  the  paramount  rights  of  the  railroad  company.  Railway 
Co.  v.  Allen,  22  Kas.  285;  Railroad  Co.  v.  Gouglu  29  Id.  94; 
Comp.  Laws  of  1879,  ch.  23,  §§  81,  82.  The  jury  should  have 
been  clearly  informed  of  the  paramount  rights  of  the  railroad  corn- 
any  to  the  right-of-way,  yet  at  the  same  time  the  rights  of  the 
and  owner  ought  to  have  been  explained  in  such  a  manner  that 
the  jury  might  have  understood  that  the  land-owner  had  the  right 
to  the  use  of  the  condemned  property  at  the  crossing  made,  and  at 
the  one  proposed  to  be  made  by  the  railroad  company,  and  to  such 
other  farm-crossings  as  would  not  interfere  witli  the  use  of  the 
property  for  railroad  purposes.  It  is  a  question  of  fact,  not  of  law, 
whether  the  necessities  of  the  railroad  company  demanded  exclusive 
occupancy  of  its  right-of-way  for  its  purposes,  and  what  use  of  the 
property  by  the  land-owner  is  a  detriment  to  or  interference  with 
the  riglits  of  the  road.  Railway  Co.  v.  Allen,  supra.  If  the  jury 
had  been  properly  directed,  it  is  very  evident  that  the  special  find- 
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JDg8  returned  by  them  would  have  been  answered  differently  in 
many  respects. 

From  the  special  findings  it  also  appears  that  the  jnry  awarded 
one  hundred  dollars  damages  for  the  increased  risk  of  tire.  The 
geueral  current  of  authority  is  to  the  effect  that  in  awarding  dam- 
ages to  the  owner  of  land  taken  for  a  railroad,  the  exposure  of  his 
remaining  land  and  buildings  to  tire  from  the  company's  trains  or 
engines  is  a  proper  element  to  be  considered  in  making  the  esti- 
mate. This,  upon  the  ground  that  the  increased  exposure  to  lire 
depreciates  the  value  of  the  owner's  remaining  land,  and  if  such  in- 
creased exposure  to  lire  does' diminish  the  value  of  the  remaining 
property,  the  owner  is  entitled  to  some  compensation  therefor;  hut 
the  most  that  can  be  claimed  concerning  the  assessment  for  the 
increased  exposure  to  lire  by  the  passage  of  the  railroad  track 
through  the  premises  is,  that  it  is  competent  only  to  take  into  con- 
sideration the  risk  of  lire  set  out  by  the  trains  or  engines  without 
the  fault  of  the  company,  and  by  reason  of  the  operation  of  the 
road  through  the  premises.  If  tires  occur  through  the  negligence 
of  the  company  it  would  be  liable  to  the  owner,  and  this  element 
ahonld  not  be  taken  into  account  in  estimating  the  compensation. 
Adden  v.  Railroad  Co.,  55  N.  H.  413;  Covill  v.  Railway  Co.,  19 
Minn.  283;  Lance  v.  Railroad  Co.,  57  Iowa,  636;  Swinnev  v. 
Railroad  Co.,  59  hid.  205 ;  Railroad  Co.  v.  Murdock,  68  Id.  137 ; 
Railroad  Co.  v.  Barlow,  3  Oreg.  311  ;  Railroad  Co.  v.  McComb, 
«0  Me.  290;  Pierce  v.  Railroad  Co.,  105  Mass.  199;  Railroad  Co. 
v.  Sawyer,  71  III.  361 ;  1  Redlield  on  Railways,  4th  ed.,  290,  §  8, 
and  notes;  Pierce  on  Railroads,  pp.  174,  175. 

The  decisions  of  Pennsylvania,  and  one  or  two  other  States,  op- 
pose the  allowance  of  damages  for  the  increased  exposure  to  tire, 
but  they  are  contrary  to  the  general  course  of  decisions  upon  the 
subject,  and  therefore  we  do  not  follow  them.  Railroad  Co.  v. 
Hummel,  27  Pa.  St.  99;  Patten  v.  Railroad  Co.,  33  Id.  426. 

The  jury,  in  assessing  damages,  also  allowed  the  sum  of  $250 
for  the  iuci eased  risk  to  the  orchard  on  the  premises,  by  reason  of 
leaving  it  more  free  of  access  to  persons  travelling  along  the  rail- 
road, and  to  tramps  and  employees  of  the  railroad  company.  Such 
damages  are  so  remote  and  speculative  as  to  be  without  and  beyond 
any  possibility  of  ascertainment  known  to  the  law.  They  cannot 
and  ought  not  to  be  taken  into  consideration  in  estimating  the 
compensation  which  the  land-owner  is  entitled  to  recover  from  the 
company.  Railway  Co.  v.  Lyon,  24  Kas.  745 ;  Lance  v.  Railroad 
Co.,  supra;  Com  p.  Laws  of  1879,  ch.  23,  §  82. 

There  are  other  alleged  errors  referred  to,  but  as  the  more  im- 
portant ones  have  been  commented  upon,  it  seems  to  us,  in  view  of 
the  prior  decisions  of  this  court,  that  it  is  unnecessary  to  refer  fur- 
ther to  the  matte i*s  presented. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
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cause  remanded  for  a  new  trial  in  accordance  with  the  views  herein 
expressed. 

All  the  Justices  concurring. 

Danger  from  Fire  as  an  Element  of  Damage. — The  value  of  a  building 
for  the  purpose  of  a  residence,  for  business  or  for  sale,  may  be  greatly  di- 
minished by  the  effect  of  constant  liability  to  take  tire  on  account  of  the 
proximate  location  of  a  railroad.  These  facts  may  be  taken  into  considera- 
tion in  estimating  the  damages  of  the  owner.  In  re  Utica  R.  R,  56  Barb. 
456  ;  Pierce  v.  Worcester  R  R,  105  Mass.  199  ;  Oregon  R.  R.  t>.  Barlow,  3 
Oregon,  311;  Wilmington  &  Reading  R  R  t>.  Stauffer,  60  Pa.  St.  S74.  The 
apprehension  of  fires  may  be  considered,  notwithstanding  the  railroad  is 
responsible  for  all  damages,  whether  resulting  from  negligence  or  not 
Pierce  r.  Worcester  R.  R,  105  Mass.  199;  Bangor  R.  R  t>.  McComb,  60  Me. 
890;  Keithsburg  R  R  v.  Henry,  79  111.  290;  Somerville  R.  R.  v.  Doughty,  2 
Zab.  495;  Adden  v.  White  Mountain  R  R,  55  N.  H.  413.  If  the  danger  is 
so  great  as  to  render  it  necessary  to  remove  the  building,  the  cost  of  such 
removal  may  be  considered.  Oregon  Ry.  v.  Barlow,  3  Oregon,  311.  Such 
danger  must  be  real  ana  imminent,  and  will  not  be  considered  if  the  build- 
ings are  at  a  distance.  Jones  t>.  Chicago,  etc.,  R.  R,  68  111.  380;  Hatch  «. 
Cincinnati,  etc.,  R  R,  18  Ohio  St.  92;  St.  Louis  v.  Teten,  68  111.  154;  Pro- 
prietors, etc.,  e.  Nashua,  etc.,  R  R,  10  Cush.  Mass.  385.  The  increase  of 
the  cost  of  insurance  jmay  be  given  in  evidence,  and  the  fact  that  an  insur- 
ance company  has  refused  to  take  the  risk  may  also  be  given  in  evidence. 
Webber  v.  Eastern  R  R,  2  Mete.  147.  See,  also,  Wooster  ©.  8ugar  Valley 
R  R.  10  Am.  &  Eng.  R.  R  Cas.  499. 

Authorities!  Contra.— Damages  for  increased  risk  of  fires  have  been  denied 
in  several  States.  Lehigh  Valley  R  R  v.  Lazaun,  28  Pa.  St.  208;  Patten  «. 
Northern  Central  R  R,  83  Pa.  St.  426;  Sunbury  v.  Hummel,  27  Pa.  St.  99; 
Rodemacher  e.  Milwaukee  R.  R,  41  Iowa,  297;  Lance  e.  Chicago,  etc,  RR, 
5  Am.  &  Eng.  R  R  Cas.  617.  But  see  Wilmington  &  Reading  R  R  t>. 
Stauffer,  60  Pa,  St.  374. 


Houston,  East  and  West  Texas  Ry. 

v. 

Adams  et  al. 

(Advance  Com,  Team.     1885.) 

When  the  issue  as  to  whether  the  right  of  way  has  ever  been  acquired  by 
a  railroad  company  over  plaintiff's  land' arises  in  a  case,  such  evidence  is  ad- 
missible a*  to  damage  to  the  entire  land  as  would  be  admissible  in  a  proceed- 
ing of  condemnation  by  a  statutory  proceeding. 

Injuries  to  crops,  orchards,  pastures  and  fences,  being  such  as  result  from 
the  tearing  down  of  fences  of  plaintiff  at  the  time  the  railroad  entered  the 
land,  and  from  the  failure  to  so  fence  and  guard  its  way  where  it  entered  and 
left  the  land  as  that  animals  could  not  enter  and  destroy  plaintiff's  property, 
are  proper  elements  of  damage. 

The  railroad  being  a  naked  trespasser  is  liable  for  the  rental  of  the  land 
during  its  occupancy  thereof,  together  with  any  injury  which  results'  from 
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the  destruction  of  fences  and  other  things,  but  would  not  embrace  the  real 
or  supposed  value  of  crops  which  might  have  been  raised  upon  the  land. 

Where  the  grounds  of  objection  to  the  admission  of  evidence  are  not  stated 
in  the  bill  of  exceptions,  if  such  evidence  be  admissible  upon  any  issue  in 
the  case,  the  action  of  the  court  will  not  be  revised  no  matter  how  objection- 
able be  the  manner  of  interrogating  the  witness. 

A  land-owner  is  not  rquired  to  exercise  right  of  properly  fencing  and 
guarding  his  land  when  entered  by  a  railroad  which  fails  to  do  its  duty  in 
this  respect,  nor  to  fence  off  the  the  right  of  way  when  it  becomes  the  auty 
of  the  railway  to  do  so. 

Appeal  from  Polk  County. 
E.  P.  Turner  for  appellant. 
Hill  ife  Corry  for  appellee. 

Statton,  J. — The  petition  must  be  taken  as  an  entirety  in  deter- 
mining whether  the  demurrers  were  -properly  overruled.  The  peti- 
tion denies  that  the  right  of  way  through  the  land  of  appellees  was 
ever  acquired  by  the  appellant,  and  this  became  an  issue  in  the 
case,  and  we  may  now  say,  without  further  considering  it,  that  in 
view  of  this  issue  the  court  did  not  err  in  admitting  such  evidence 
of  damage  to  the  entire  tract  of  land  as  would  have  been  admissi- 
ble had  the  proceeding  been  one  to  condemn  the  land  through  a 
procedure  provided  by  the  statute. 

The  charge  of  the  court  correctly  submitted  the  law  on  suc^j  an 
issue  to  the  jury,  and  their  finding,  fully  supported  by  the  evidence, 
was  in  favor  of  the  appellant,  and  this  renders  it  unnecessary  to 
notice  that  branch  of  the  case,  for  the  appellees  took  nothing  un- 
der it. 

The  averments  in  reference  to  the  damage  resulting  from  injury 
to  an  oat  crop,  orchard,  pasture,  and  the  destruction  of  fences,  re- 
late evidently  to  injuries  which  resulted  from  the  tearing  down  of 
feuces  of  the  appellees  at  the  time  the  railway  company  entered 
the  land,  and  from  the  failure  of  the  appellant  60  to  fence  and 
guard  its  way  where  it  entered  and  left  the  premises  of  the  ap- 
pellees so  that  animals  could  not  enter  through  it  and  destroy 
the  property  of  appellees.  These  averments  were  proper,  made 
with  reasonable  certainty,  and  sought  as  damage  the  value  only  of 
the  property,  or  right,  at  the  time  of  its  destruction.  The  petition 
having  alleged  that  the  appellant  was  a  naked  trespasser  for  the 
years  1882  and  1883,  sought  to  recover  damages  on  the  ground 
that  by  reason  of  the  wrongful  possession  of  the  land  appellees  had 
been  prevented  from  making  crops  on  the  lands  during  the  yean 
named.  The  averments  in  relation  to  these  matters  were  of  a  gen- 
eral nature,  but  considered  together,  were  sufficient  to  show  that 
the  appellees  would  be  entitled  to  the  mean  profits  of  the  laud  while 
in  the  possession  of  the  appellant,  which  would  embrace  the  annual 
rental  value  of  the  land  so  illegally  held,  together  with  an  injury 
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resulting  from  the  destruction  of  fences  or  other  things,  but  would 
not  embrace  the  real  or  supposed  value  of  crops  which  might  have 
been  raised  on  the  lands  during  those  years  by  the  appellees,  but  for 
the  alleged  wrongful  possession  of  the  appellant.  This  branch  of  the 
case,  however,  in  view  of  the  fact  that  the  appellant  had  the  right 
of  way  over  the  land,  becomes  of  but  little  importance,  except  in  go 
far  as  it  may  appear  that  some  part  of  the  land  of  the  appellees 
was  held  by  the  appellant  without  right. 

In  addition  to  the  issue  presented  by  the  pleadings,  as  already 
stated,  an  issue  was  made  whether,  conceding  that  appellant  was 
entitled  to  the  right  of  way  through  the  land  of  appellees,  that 
right  had  been  carefully  used.  It  was  alleged  that  it  had  not,  and 
that  by  the  negligent  construction  of  the  road,  and  failure  to  erect 
cattle-guards,  and  keep  them  in  order  where  the  railway  entered 
and  left  the  inclosed  premises  of  appellees,  his  field  had  been  left 
open  to  stock  whereby  he  was  prevented  from  using  it.  The  peti- 
tion further  claimed  that  the  appellant  for  depot  and  like  purposes, 
outside  of  the  right  of  way,  and  without  the  consent  of  the  appel- 
lees had,  on  the  land  of  appellees,  erected  houses  which,  without 
their  consent,  the  appellant  had  removed  since  the  institution  of 
this  suit.     The  value  of  these  were  stated  and  proved. 

Much  of  the  confusion  in  this  case  arises  from  the  several  issues 
presented,  in  reference  to  one  of  which  evidence  would  be  admissi- 
ble, which  could  not  be  on  another.  The  court  below,  as  should 
be  done  in  such  cases,  separated  the  several  issues  presented,  and 
informed  the  jury  as  to  the  rights  of  the  parties  under  each,  and  as 
to  the  facts  necessary  to  maintain  the  one  and  the  other.  If  the 
evidence  offered  was  admissible  on  any  issue  presented  it  would 
not  have  been  error  to  have  excluded  it,  because  not  admissible  on 
all  issues. 

The  matters  assigned  as  error  in  the  first,  second,  third  and 
fourth  assignments,  relate  to  the   admission  of  evidence.     The 

f rounds  on  which  the  questions  and  answers  referred  to  in  the 
ills  of  exceptions  and  assignments  were  objected  to,  are  not  made 
to  appear  in  the  bills  of  exceptions,  and  if  admissible  for  any  pur- 
pose, on  any  issue  in  the  case,  the  action  of  the  court  below  will 
not  be  revised,  however  objectionable  the  manner  of  interrogating 
the  witnesses  may  have  been.  The  questions  addressed  to  the  wit- 
ness, Adams,  were  intended  to  and  aid  elicit  answers,  which  were 
admissible  on  the  first  and  second  issues  in  so  far  as  the  matters 
to  which  the  answers  related  were  concerned,  while  in  the 
manner  of  statement,  substituting  to  some  extent  the  opinion  of 
the  witness  for  a  statement  of  facts  from  which  the  jury  could  draw 
their  own  inferences,  the  answers  may  have  been  subject  to  objec- 
tion, the  bills  of  objection  not  showing  that  the  questions  and  an- 
swers were  objected  to  on  the  ground  of  the  manner  in  which  the 
questions  were  asked  and  answers  given,  the  matter  of  the  answers 
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being  admissible,  the  ruling  of  the  court  below  iu  this  respect  will 
not  be  revised. 

The  Kime  may  be  said  as  to  the  ruling  of  the  court  in  regard  to 
the  question  propounded  to  the  witness,  Jones. 

Tiiere  was  evidence  tending  to  show  that  up  to  the  time  of  the 
trial  the  appellant  had  not  so  secured  its  way  at  its  entrance  to  and 
exit  from  the  field  of  appellees  as  to  prevent  the  passage  of  stock 
into  the  field,  and  from  the  verdict  the  jury  must  have  believed 
this  to  be  true.  It  is,  however,  claimed  that  if  this  be  true,  then 
the  appellees  are  not  entitled  to  recover,  for  the  reason  that  they 
might  have  erected  fences  through  the  field  on  each  side  of  the 
right  of  way,  and  thus  have  avoided  loss. 

The  duty  of  a  party  to  protect  himself  from  the  injurious  conse- 
quences of  the  wrongful  act  of  another,  when  it  can  be  done  by 
ordinary  effort  or  moderate  expense,  is  fully  recognized,  but  it  is 
by  no  means  easy  in  every  case  to  determine  when  the  rule  is  ap- 
plicable. Under  the  statutes  in  force  in  this  State  it  is  the  duty  of 
a  railway  company  "  whose  railway  passes  through  a  field,  or  ill- 
closure,  ...  to  place  a  good  and  sufficient  cattle-guard  or  stop,  at 
the  points  of  entering  such  field  or  in  closure,  and  keep  them  in 
repair."     Rev.  Stats.,  art.  4240. 

The  statute  further  declares  that,  "  Should  any  such  company 
neglect  to  construct  the  proper  cattle-guards  and  stops,  and  keep 
the  same  in  repair,  as  required  by  law,  such  company  shall  be  liable 
to  the  party  injured  by  such  neglect,  to  be  recovered  by  suit  in  any 
court  having  jurisdiction.'-  *  Rev.  Stats.,  art.  4244. 

The  permission  given  to  the  land-owner,  through  whose  inclosed 
land  a  railway  runs,  to  enter  upon  the  way,  and  construct  cattle- 
gnards  and  stops  in  cases  in  which  the  railway  company  has  failed 
to  do  so,  and  the  obligation  which  flows  from  this  permission  was 
considered  in  the  case  of  T.  &  St.  L.  Ry.  Co.  -v.  Young,  2  Texas 
Law  Review,  313,  and  it  was  there  held  that  the  land-owner  was 
not  compelled  to  exercise  this  permissive  right,  or  otherwise  be 
considered  as  guilty  of  contributory  negligence. 

We  are  of  the  same  opinion  now.  If  the  owner  cannot  be  re- 
quired to  erect  or  repair  cattle-guards  or  stops,  which  include  such 
barriers  as  extend  across  the  entire  width  of  the  right  of  way,  at 
places  of  entrance,  can  he  be  compelled,  when  the  railway  com 
pany  fails  to  erect  proper  cattle-guards  or  stops,  to  build  fences  at 
the  outside  of  the  right  of  way  on  both  sides  or  the  railway  through 
his  entire  in  closure,  or  otherwise  be  denied  a  recovery  for  an  in- 
jury which  would  not  result  but  for  the  failure  of  a  railway  com- 
fany  to  dischargea  plain  statutory  duty  ?  We  are  of  the  opinion 
e  cannot,  partly  upon  other  grounds  than  those  referred  to  in  the 
case  above  cited. 

When  a  railway  seeks  the  right  of  way  through  inclosed  lands 
through  condemnation,  the  cost  of  such  fences  as  will  necessarily 
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have  to  be  built  to  enable  the  owner  to  use  his  land  after  the  rail- 
way is  built  will  be  taken  into  consideration  in  estimating  the 
damage,  but  where  fences  will  not  have  to  be  built,  and  the  land  will 
be  fully  inclosed  without  additional  fences,  if  the  right  of  way  at 
entrance  be  fenced,  then  this  does  not  enter  into  the  estimate.  i»nt 
the  law  makes  it  the  duty  of  the  railway  company  to  keep  this  part 
of  the  inclosure  safe,  and  on  this  the  owner  of  the  land  does,  and 
may  rely.  In  cases  in  which  the  right  of  way  is  acquired  by  agree- 
ment, with  or  without  compensation  paid,  other  than  such  benefits 
as  may  result  from  the  construction  and  operation  of  the  road,  the 
same  things  may  be  supposed  to  influence  the  parties,  and  to  form 
the  consideration  to  the  contract,  as  may  be  taken  into  considera- 
tion by  a  jury,  or  board,  in  estimating  damages.  In  either  case 
the  parties  rely  upon  a  compliance  by  the  railway  company  with 
the  plain  provisions  of  law,  which  in  the  one  case,  as  in  the  other, 
will  render  necessary  for  the  protection  of  the  land-owner  the  erec- 
tion of  fences  on  each  side  of  the  way  through  the  entire  inclosure. 
The  parties  contract,  in  view  of  an  implied  promise  on  the  part  of 
the  railway  company,  that  it  will  do  what  the  law  requires  it  to 
do,  and  not  in  expectation  that  the  railway  will  violate  its  dnty. 
That  the  land-owner  might  recover  the  cost  of  erecting  the  neces- 
sary fences  is  no  answer  to  the  breach  of  contract  by  which  the 
railway  promised  to  render  the  erection  of  such  fences  unnecessary. 

In  case  of  a  railway  running  through  a  field,  by  the  erection  of 
fences  on  each  side  of  the  way,  separating  one  part  of  a  field  from 
another,  one  inconvenience  and  injury  may  arise  to  the  land-owner 
which  was  never  anticipated  at  the  time  the  right  of  way  was  ob- 
tained, and  thus  a  burden  be  imposed  which  would  not  exist  did 
the  railway  simply  perform  its  anty  raised  by  contract  and  im- 
posed by  statute.  If  the  land-owner  understood  that  such  fences 
would  have  to  be  erected,  then,  in  granting  the  right  of  way  by 
agreement,  he  would  take  into  consideration  all  the  inconveniences 
to  arise  and  injuries  to  result  from  the  severance  of  his  farm,  not 
only  by  the  roadway  over  which  he  may  ordinarily  pass  so  that  he 
does  not  interfere  with  the  right  of  the  railway  in  some  respect  to 
6afely  use  it,  but  ateo  the  severance  which  is  to  result  from  the 
erection  of  two  fences,  and  he  would  require  such  additional  com- 
pensation as  would  compensate  him  for  the  inconvenience  or  injnry 
thus  increased.  We  are,  therefore,  of  the  opinion  that  as  a  condi- 
tion to  his  right  to  recover  in  cases  of  injury  resulting  from  the 
failure  of  a  railway  company  to  place  and  retain  secure  cattle- 
guards  and  stops  at  its  places  of  entrance  into  inclosed  lands,  the 
land-owner  is  not  compelled  to  erect  fences  on  the  side6  of  a  right 
of  way,  even  though  this  might  be  done  at  the  expense  of  the  rail- 
way company. 

It  only  remains  to  inquire  whether  the  verdict  and  judgment  are 
so  clearly  excessive  as  to  require  the  judgment  to  beset  aside.   The 
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judgment  is  for  one  th  on  sand  dollars.  There  was  evidence  tend* 
ing  to  show  the  following  items  of  injnry :  Oat  crop  destroyed, 
$200 ;  orchard  destroyed,  $300 ;  loss  of  pasture,  $75  ;  rails  de- 
stroyed, $22.50;  rent  of  land,  $400.  This  last  item,  however, 
embraces  the  year  1881,  and  damage  for  the  destruction  of  crops, 
and  other  injuries  resulting  in  that  year,  are  embraced  in  the  pre- 
ceding items,  therefore,  this  entire  item  could  not  be  allowed. 
There  is  evidence  tending  to  show  that  the  appellant  took  possession, 
and  used  land  belonging  to  appellees  outside  of  the  strip  embrac- 
ing the  right  of  way,  and  there  is  evidence  tending  to  show  that 
on  this  land  a  house  and  other  improvements  were  made  without 
the  consent  of  the  appellee,  and  that  pending  the  suit  a  house  of 
the  value  of  about  $125  was  removed  without  the  consent  of  the 
land-owner.  For  this,  damage  was  sought  under  the  averments  of 
the  supplemental  petition,  which,  if  found  to  be  true,  would  en- 
title the  appellees  to  a  judgment  for  the  value  of  the  house  made* 
a  part  of  the  realty  by  a  trespasser,  and  6u!>seouent] y  removed  with- 
out the  consent  of  the  owner.  Considering  ail  the  items  which  the- 
jury  could  properly  take  into  consideration  in  estimating  the  dam- 
age, it  cannot  be  said  that  the  verdict  is  excessive,  and  the  judgment 
is  affirmed. 
Affirmed. 

Damages  for  Temporarily  Throwing  Open  Land. — In  St.  Louis,  Jerseyville- 
&  Spriugtield  R.  R.  v.  Kirby,  10  Am.  &  Eng.  R.  R.  Cas.  214,  it  was  held 
that  the  inconvenience  of  having  one's  land  temporarily  thrown  open  in  the- 
procefls  of  constructing  a  railway  over  the  same,  may  be  a  material  element 
of  damage,  and  justly  require  compensation.  This  was  a  case  in  which  in  a 
proceeding  to  condemn  land  to  be  used  for  right  of  way  for  a  railroad  across 
a  farm,  the  court  instructed  the  jury,  in  behalf  of  the  land  owner,  that  under 
the  law  the  company  was  not  bound  to  fence  its  road  until  six  months  after 
its  completion,  and  that  in  estimating  the  damages  the  jury  might  consider 
the  damage  the  keeping  open  of  the  road  would  be  to  the  farm.  Held,  that 
there  was  no  error  in  the  instruction. 


flr.  Louis,  Iron  Mountain  aud  Southern  Ky.  Co. 

v. 
Pbaoh  Orchard  and  Gainesville  R.  R.  Co. 

(42  Arkansas  Reports,  249.) 

A  railway  company  in  building  its  road  crossed  the  line  of  a  projected! 
railway  upon  a  grade  twelve  or  fourteen  feet  above  the  grade  of  the  other. 
No  work  had  been  done  on  the  projected  line  at  or  near  the  point  of  inter- 
section, nor  had  the  right  of  way  been  acquired  from  the  owner,  nor  pro- 
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ceedings  been  taken  to  condemn  it.     Held,  no  injury  to  the  projected  road 
ior  which  damages  could  be  recovered. 

Appeal  from  Greene  Circuit  Court. 
Hon.  li.  H.  Crowley,  Special  Judge. 
Dodge  &  Johnson  tor  appellant. 
L.  L.  Mack  and  J.  E.  Riddick  for  appellee. 

Smith,  J. — In  the  summer  of  1881  the  appellant  railway  com- 
pany, contemplating  the  building  of  a  branch  railway  from  its 
main  line  at  Knohel,  in  the  county  of  Clay,  to  New  Orleans,  Loui- 
siana, commenced  and  worked  southward  to  Gainesville. 

Its  surveyed  line  passed  through  the  southeast  quarter  of  eouth- 
v?e*t  quarter  of  section  14,  lying  in  township  18  north,  range  5 
•east  of  the  fifth  principal  meridian,  in  Greene  County.  This 
•quarter  section  was  owned  by  one  F.  S.  White,  a  citizen  of  Greene 
County,  who  refused  to  give  or  sell  the  appellant  a  right  of  way' 
through  his  place.  Thereupon  on  the  twenty-second  of  Oetolier, 
1881,  the  appellant  commenced  proceedings  in  Greene  County 
•Circuit  Court  to  condemn  the  right  of  way.  Snmmons  was  issued 
and  served  on  F.  S.  White,  the  owner  of  the  land,  on  October  29, 
1881.  Immediately  thereafter  the  appellant  commenced  work 
through  the  land,  and  on  the  fifteenth  day  of  December,  1881,  had 
•completed  and  in  full  operation  its  railway  over  this  laud,  aud  was 
running  its  trains  some  miles  south  of  it.  On  the  fourteenth  or 
January,  1882,  nearly  three  months  after  the  institution  of  the 
proceedings  to  condemn  this  laud,  and  one  month  after  the  com- 
pletion of  appellant's  railway,  the  owner  of  the  land — the  defendant 
in  the  condemnation  proceedings — executed  and  delivered  to  the 
Peach  Orchard  &  Gainesville  R.  li.  Co.,  appellee,  a  deed  to  a 
right  of  way  one  hundred  feet  wide  through  the  above-mentioned 
land.  The  right  of  way  ran  at  right  angles  to  appellant's  completed 
road,  and  intersected  it  in  an  open  cornfield  which  had  been  ctilri- 
Tated  for  fifteen  years.  Shortly  after  receiving  this  deed  to  the 
right  of  way,  the  appellee,  on  the  fourth  of  February,  1882,  filed 
its  suit  in  the  Greene  County  Circuit  Court  against  the  appellant, 
•claiming  $10,000  damages  for  crossing  its  projected  road  or  right 
of  way  upon  said  laud.  To  the  complaint  in  this  action,  at  the 
following  term  of  court,  a  demurrer  was  sustained  aud  appellee 
amended  his  complaint.  A  demurrer  in  short  was  interposed  to 
the  amended  complaint  and  by  the  court  overruled.  Appellant 
then  answered,  and  upon  the  answer  trial  was  had,  and  a  verdict 
for  $1000  awarded  appellee.  The  St.  Louis,  Iron  Mountain  & 
Southern  Ry.  Co.,  after  a  motion  for  a  new  trial  had  been  over- 
ruled, saved  all  of  its  exceptions  and  brought  this  appeal. 

The  burden  of  the  complaint  was,  that  after  the  plaintiff's  line 
had  been  located  and  its  grade  established,  the  defendant  unlaw- 
fully and  against  plaintiffs  remonstrance  constructed  its  road-bed 
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at  the  point  of  intersection,  twelve  feet  above  plaintiff's  grade, 
whereby  the  plaintiffs  right  of  way  was  obstructed.     . 

No  actual  work  is  alleged  to  have  been  done  by  plaintiff  at  the 
place  of  crossing.  There  was  then  at  that  point  only  a  projected 
road  which  the  plaintiff  contemplated  building  at  some  future  time. 
Nor  had  the  plaintiff  at  the  date  of  the  alleged  trial  acquired  from 
the  owner  the  right  of  way  over  the  land.  As  a  railroad  corpora- 
tion it  had  the  power  to  invoke  the  exercise  of  the  Stare's  right  of 
eminent  domain  for  the  condemnation  of  so  much  of  the  land  as 
was  required  for  its  use.  And  it  had  caused  a  preliminary  survey 
of  its  route  to  be  made.  But  nothing  more  having  been  done  to 
fix  its  right  at  that  particular  place,  it  is  difficult  to  understand 
•how  the  plaintiff  has  sustained  any  injury  for  which  the  law  awards 
compensation. 

It  was  shown  that  at  the  time  of  the  trial  the  plaintiff's  road 
was  three  miles  distant  from  the  contemplated  crossing.  The  de- 
fendant had  the  same  right  as  the  plaintiff  to  build  a  railroad. 
And  the  law  imposed  upon  it  no  obligation  to  conform  its  grade 
to  that  of  a  projected  or  unbuilt  railroad.  If,  then,  the  defendant 
had  only  done  what  it  was  authorized  to  do,  it  has  committed  no 
wrongful  act.  Though  the  cost  of  construction  to  the  plaintiff 
may  be  enhanced  by  the  difference  in  the  grades,  yet  this  is  proba- 
bly loss  without  injury. 

On  the  subject  of  damages,  the  plaintiff's  engineer  .gave  the  fol- 
lowing testimony: 

*'T^ie  defendant's  crossing  is  fonrteen  feet  higher  than  plaintiff's 
grade,  and  was  built  in  December.  1881,  and  its  rond  crosses  nearly 
at  right  angles.  Defendant's  embankment  is  solid,  and  no  way  is 
left  for  plaintiff  to  put  its  road  through.  In  order  to  build  so  as 
to  cross  defendant's  road  on  a  level,  it  will  require  an  embankment 
commencing  about  one  mile  at  the  north,  and  will  extend  about 
two  thousand  feet  on  the  south,  so  as  to  get  a  grade  to  cross  on  a 
leTel;  and,  according  to  my  estimate,  it  will  cost,  if  the  plaintiff 
builds  the  embankment  and  crosses  on  a  level,  abont  $16,059.61; 
thi3  will  be  extra  cost  caused  bv  defendant's  embankment." 

Thus  the  damages,  if  the  defendant  is  liable  at  all,  are  wholly 
conjectural,  dependent  upon  a  contingency  which  may  never  occur. 
For,  if  the  plaintiff  should  abandon  its  project,  or  if,  building  to 
the  point  of  intersection,  the  defendant  should  make  an  opening  in 
its  embankment  sufficient  to  permit  the  passage  of  plaintiff's  trains 
through  and  under  the  existing  road-bed,  no  damages  will  have 
been  suffered.  No  demand  for  a  crossing  has  ever  been  made  upon 
the  defendant. 
Reversed. 

Crowing  of  One  Railroad  by  Another.— This  subject  maybe  found  reviewed 
at  length  in  a  note  to  Chicago,  etc.,  R.  R.  Co.  v.  Joliet,  etc.,  R.  R.  Co.,  14 
Am.  &  Eng.  R.  R.  Cas.  62. 
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Little  Rook,  Miss.  R.  and  Texas  By.  Co. 

v. 
Allen. 

(41  Arhansas  Beports,  431.) 

The  measure  of  damages  for  the  right  of  way  taken  by  a  railroad  com- 
pany across  a  city  or  town  lot,  is  the  difference  between  the  value  of  the 
whole  land  without  the  road  at  the  time  it  was  built,  and  the  value  of  the 
portion  remaining  after  it  is  built;  and,  in  estimating  this  value,  the  jury 
should  consider  all  present  and  prospective  actual  damages  resulting  to  the 
•owner  from  the  prudent  construction  and  operation  of  the  road  ;  the  effect 
the  road  will  have  in  decreasing  the  value  of  the  land  for  gardening  pur- 
poses; for  the  building  of  stables  and  outhouses;  the  dangers  occasioned 
by  the  risk  from  fire;  the  care  of  family  and  stock,  as  well  as  inconven- 
iences caused  by  embankments,  excavations,  ditches,  and  obstruction  to  the 
free  egress  and  ingress  of  the  premises,  and  from  the  sounding  of  whistles, 
ringing  of  bells,  and  rattling  of  trains. 

Appeal  from  Drew  circuit  court 
Clark  &  Williams  for  appellant. 
W.  T.  Wells  for  appellee. 

Smith,  J. — The  railway  company  filed  its  petition  to  have  lie 
damages  assessed  for  its  appropriation  of  the  right  of  way  across 
a  lot  in  the  town  of  Monticello,  alleging  that  the  damage  did  not 
exceed  $125.  The  lot-owner  answered  the  petition,  and  claimed 
•that  he  was  damaged  to  the  amount  of  $500. 

The  dimensions  of  the  lot  were  one  hundred  and  fifty  feet  in 
front  and  running  back  at  right  angles  three  hundred  and  five  feet 
Through  its  whole  extent,  from  east  to  west,  the  railroad  was  lo- 
oted. The  land  actually  appropriated  was  a  strip  sixty  feet  in 
length  and  in  width  one  hundred  and  fifty  feet.  But  the  owner's 
fences  and  stables  were  torn  down,  and  toe  lot  which  was  adapted 
to  and  used  for  the  purpose  of  a  residence,  was  severed  in  two 
parts,  leaving  a  parcel  thirty-seven  feet  wide  on  the  south  side  of 
the  railroad,  while  the  main  body,  two  hundred  and  eight  feet  wide 
lay  north  of  the  road.  Only  about  one  fifth  of  the  lot  was  taken ; 
but  the  remainder  was  cut  up  into  inconvenient  parcels  and  the 
facility  of  communication  between  the  severed  portions  was  im- 
paired. Moreover,  in  order  to  make  the  grade  level,  au  embauk- 
ment  four  or  five  feet  high  was  thrown  up  for  the  distance  of  sev- 
enty-five feet  and  earth  pits  were  excavated.  The  place  for  a 
kitchen,  garden,  stables  and  outhouses  was  considerably  curtailed. 

The  diminution  in  the  market  value  of  the  property,  by  reason 
<of  the  location  of  the  road,  was  variously  estimated  by  witnesses 
familiar  with  the  surroundings,  all  the  way  from  the  amount  con- 
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ceded  by  the  petitioning  company  to  the  amount  claimed  by  the 
respondent.  One  of  the  plaintiffs  own  witnesses  swore  the  lot 
was  in  his  judgment  worth  $1400  before  the  road  was  run  across 
it,  and  between  $1000  and  $1100  afterwards.  Another  witness, 
who  had  been  tax  assessor  for  his  county,  estimated  the  property 
at  $1200  before  the  road  was  built,  and  considered  its  value  im- 
paired to  the  extent  of  one  third. 

Much  evidence  was  gone  into  with  regard  to  the  situation  of  the 
premises  and  the  exteut  of  the  injury,  xhe  jury,  under  charge  of 
the  proper  officer,  were  permitted  to  take  a  view  of  the  property 
which  was  the  subject  of  litigation.  And  they  assessed  the  dam- 
ages at  $375. 

It  was  objected  below,  and  it  is  insisted  here  that  the  damages 
awarded  were  excessive ;  and  that  the  court  erred  in  refusing  one 
of  the  petitioner's  prayers  and  in  giving  two  instructions  at  the 
instance  of  respondent. 

The  instruction  so  refused  was  as  follows : 

"Speculative  damages,  or  damages  which  may  be  supposed  to 
result  as  a  consequence  of  locating  and  operating  a  railroad  within 
a  hundred  feet  or  such  a  matter  to  the  house  of  defendant,  cannot 
be  taken  into  account  in  estimating  damages,  etc." 

The  instructions  for  the  respondent  that  were  objected  to  were 
these: 

"3.  The  correct  rule  for  measuring  damages  is  to  determine  the 
value  of  the  whole  land  without  the  railway  at  the  time  the  same 
was  built,  then  find  the  value  of  the  portion  remaining  after  the 
railway  is  built,  and  the  difference  between  the  two  estimates  will 
be  the  true  compensation  to  which  the  party  owning  the  land  is 
entitled. 

"4.  The  jury,  in  estimating  the  damages,  must  consider  all  the 

E resent  and  prospective  actual  damages  to  which  the  owner  of  the 
rod  will  be  entitled  by  the  prudent  construction  and  operation  of 
the  road.  They  may  consider  the  effect  the  railway  will  have  in 
decreasing  the  value  of  the  land  for  gardening  purposes,  for  the 
building  of  stables  and  outhouses,  the  dangers  occasioned  by  risk 
from  fire,  care  of  family  and  stock,  as  well  as  inconveniences  caused 
by  embankments,  excavations,  ditches,  and  obstructions  to  the  free 
ingress  and  egress  of  the  premises.  All  these  must  be  t^ken  into 
account  in  estimating  damages." 

The  jury  had  been  told,  in  other  instructions,  to  disregard  all 
speculative  or  consequential  damages,  and  to  restrict  their  award  to 
toe  damages  to  the  lot  This  meant  that  the  damage  must  natu- 
rally flow,  and  not  remotely  result,  from  the  injury  complained  of ; 
and  that  no  damages  were  to  be  considered  except  such  as  were 
peculiar  to  the  lot-owner  and  not  suffered  by  him  in  common  with 
the  rest  of  the  community.  But  the  rejected  prayer  sought  to  make 
the  court  go  one  step  further  and  declare  that  the  bringing  of  the 
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owner's  dwelling-house  into  proximity  to  a  railroad  wa6  not  a  proper 
element  of  damage.  This  is  not  the  law.  The  inconveniences  and 
disadvantages  from  the  sounding  of  whistles,  the  ringing  of  bells 
and  the  rattling  of  trains;  the  exposure  of  the  premises  to  fire; 
the  increased  danger  of  injury  to  members  of  the  family  and  live- 
stock are  not  speculative,  but  real.  They  diminish  the  vendible 
value  of  residence  property.  And  just  compensation  means  not 
merely  the  value  of  the  land  taken,  out  indemnity  for  the  uses  to 
which  it  is  applied.     Mills  on  Eminent  Domain,  sec.  162. 

The  fourth  instruction  for  the  respondent  embodied  the  true  rule. 
The  jury  are  to  consider  all  past,  present  and  future  damages 
which  the  construction  of  the  road  may  reasonably  produce. 

The  third  instruction  for  the  respondent — as  to  the  measure  of 
damages — is  taken  almost  word  for  word  from  1  Redf.  on  Bail- 
ways,  3d  Ed.  p.  263. 

It  is  in  substance  the  same  rule  that  was  announced  by  this 
court  in  St.  Louis,  Ark.  &  Texas  R.  R.  v.  Anderson,  39  Ark. 
167 ;  s.  c,  17  Am.  <fe  Eng.  R.  R.  Cas.  97.  It  is  the  rule  laid  down 
in  Mills  on  Eminent  Domain,  sec.  166,  and  in  Pierce  on  Railroads, 
p.  211. 

The  jury  were  properly  charged.  And  their  verdict  is  not  so 
extravagant  as  to  indicate  that  it  was  given  under  the  influence  of 
passion  or  prejudice.  It  was  their  province  to  harmonize  the  tes- 
timony and  to  determine  on  whicn  side  the  preponderance  lay. 
And  if  in  this  they  came  to  a  wrong  conclusion,  it  was  the  doty  of 
the  Circuit  Court  to  set  aside  their  finding  on  a  motion  for  a  new 
trial.  But  this  court  cannot  undertake  to  average  the  testimony 
of  witnesses  where  there  is  a  conflict. 

Judgment  affirmed. 

See  next  case. 


Republican  Y alley  R.  R.  Co. 

v. 
Fellers. 

(16  Nebrcuika  Reports,  169.) 

The  sale  of  a  lot  or  parcel  of  ground  to  a  railroad  company  for  right  of 
-way  purposes,  and  the  receipt  of  the  consideration  therefor,  does  not  estop 
the  owner  from  claiming  damages  to  other  remote  and  detached  real  estate 
injuriously  affected  by  the  construction  of  such  railroad ;  and  such  sale  will 
not  be  held  to  be  a  full  satisfaction  of  all  damages  to  other  property  unless 
such  was  the  intention  of  the  parties  at  the  time  of  making  the  contract. 

Where  real  estate  is  damaged  by  the  construction  of  a  railroad,  but  no 
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part  thereof  is  appropriated  to  the  use  of  such  road,  an  action  at  law  for 
such  damages  may  be  maintained. 

Where  it  is  claimed  that  instructions  given  to  a  jury  were  too  general,  and 
where  a  more  explicit  charge  was  not  requested,  the  objection  cannot  be 
entertained. 

Ebbob  to  the  District  Court  for  Pawnee  County.    Tried  below 
before  Davidson,  J. 
T.  M.  Marquett  and  J.  W.  Deweese  for  plaintiff  in  error. 
G.  M.  Humphrey  for  defendant  in  error. 

Reese,  J. — This  is  an  action  for  damages  alleged  to  have  been 
sustained  by  the  defendant  in  error  by  reason  of  the  construction 
of  a  railroad  track  near  his  real  estate  in  the  village  of  Table  Rock, 
in  Pawnee  County.  The  petition  alleges  substantially  that  in  the 
years  1881  and  1882  the  plaintiff  in  error  constructed  what  is  known 
as  a  "  Y "  through  the  business  portion  of  said  village,  and  by 
which  the  property  of  the  plaintiff  was  entirely  enclosed,  and  that 
the  new  track,  which  connected  the  main  lines  of  the  A.  &  N.  R. 
R.  and  R.  Y.  R.  R.,  was  built  with  a  grade  or  embankment  so  high 
and  so  close  to  lots  two  and  three  in  block  17,  in  said  village,  and 
so  obstructing  the  street  in  front  thereof  as  to  render  the  lots  and 
the  buildings  thereon  totally  unfit  for  business  purposes,  by  which 
he  was  damaged  in  the  sum  of  $500. 

The  plaintiff  in  error  filed  its  answer,  pleading  first,  a  general 
denial  of  all  the  allegations  of  the  petition  except  the  allegation 
that  it  was  a  corporation  ;  and  secondly,  alleging  as  a  defence  that 
in  the  fall  of  1881  the  plaintiff  desired  to  construct  its  line  of  road 
over  certain  lands  and  parcels  of  ground  near  the  village  of  Table 
Rock,  and  was  proceeding  to  condemn  and  purchase  the  right  of 
way  for  their  track.  That  among  other  owners  of  lands  and  lots 
from  whom  the  right  of  way  was  needed  was  the  defendant  in 
error,  who  owned  three  several  parcels  of  ground  known  as  lots 
two,  three,  and  six  in  said  block.  That  said  lots  two  and  three  lay 
side  by  side,  and  were  separated  from  lot  six  by  two  other  parcels 
known  as  lots  four  and  five,  owned  by  other  parties.  That  plaintiff 
in  error  purchased  of  the  defendant  in  error  the  right  to  build  and 
locate  its  line  of  road  over  a  portion  of  lot  six,  and  the  parties 
agreed  upon  a  price  therefor  and  the  same  was  paid  by  the  plaintiff 
in  error  to  the  defendant  in  error;  who  accepted  the  same  and  con- 
veyed said  lot  six  to  the  plaintiff  in  error,  and  that  the  track  and 
ffrade  of  the  plaintiff  in  error  were  constructed  on  the  right  of  way 
thus  acquired.  The  answer  further  alleges  that  athe  plaintiff  has 
no  cause  of  action  against  defendant,  and  that  plaintiff  is  estopped 
from  claiming  any  damage  to  said  lots  two  and  three  in  said  block 
by  reason  of  said  location  and  construction  of  said  grade  and  track." 

To  this  count  of  the  answer  the  defendant  in  error  filed  a  general 
demurrer,  which  was  sustained  by  the  district  court,  to  which  ruling 
20  A.  &  E.  B.  Cas.— 17 
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the  plaintiff  in  error  excepted,  and  now  assigns  said  decision  u 
error.  The  question  thus  presented  is,  whether  or  not  the  sale  of 
lot  six  to  the  plaintiff  in  error  for  the  use  of  its  road  must  be  taken 
and  held  as  a  full  settlement  of  all  damages  sustained  by  the  de- 
fendant in  error  by  reason  of  the  construction  of  the  track  and 
grade,  so  long  as  they  were  properly  constructed  and  used.  It  is 
claimed  by  the  plaintiff  in  error  that  as  the  defendant  in  error  lias 
for  a  consideration  granted  the  right  of  way  over  a  detached  portion 
of  his  grounds,  this  must  be  taken  as  a  full  satisfaction  of  all  claims 
for  damages  to  the  remainder.  It  is  shown  by  the  answer  of  plain- 
tiff in  error  that  lot  six  was  purchased  by  the  plaintiff  in  error  and 
transferred  to  it  by  the  necessary  conveyance,  therefore  the  plain- 
tiff in  error  may  apply  the  property  to  any  use  desired,  whether 
for  right  of  way  purposes  or  not,  and  there  i6  no  suggestion  that 
in  the  purchase  of  this  lot  any  other  element  entered  into  the  con- 
sideration paid  than  the  value  of  the  lot. 

It  is  quite  clear  to  us  that  this  sale  cannot  work  an  estoppel  as  to 
the  right  of  the  defendant  in  error  to  claim  any  damages  he  may 
have  sustained  as  to  any  other  property  not  adjacent  to  or  in  any 
way  connected  with  the  property  so  sold  and  conveyed.  Such  a 
rule  would  be  inequitable,  and  in  many  instances  work  great  hard- 
ship and  oppression.  Had  the  general  question  of  the  damages 
sustained  by  defendant  in  error  been  considered  in  this  contract  of 
purchase,  and  a  consideration  based  thereon  paid,  there  would  be 
some  reason  for  the  application  of  this  rale,  if  such  exists.  We 
think  the  decision  of  the  district  court  in  sustaining  the  demurrer 
to  the  second  count  of  the  answer  of  the  plaiutiff  in  error  was 
correct. 

It  is  claimed  by  the  plaintiff  in  error  that  the  district  court  had 
no  jurisdiction  to  hear  and  determine  this  cause ;  that  if  the  de- 
fendant in  error  had  suffered  any  damage  the  remedy  provided  by 
the  statute  is  exclusive,  and  that  appraisers  should  have  been  called 
under  the  provisions  of  section  95  et  seq.,  chap.  16  of  the  Compiled 
Statutes.  Section  95  provides  that  when  the  damages  to  be  paid 
by  a  corporation  for  real  estate  "  taken  as  aforesaid,"  when  not 
agreed  upon,  shall  be  ascertained  by  commissioners  appointed  for 
that  purpose ;  and  section  96  refers  to  real  estate  "  taken"  by  feucli 
corporation  ;  and  section  97  provides  that :  "  If  the  owner  of  any 
real  estate  over  which  said  railroad  corporation  may  desire  to  locate 
their  road  shall  refuse  to  grant  the  right  of  way  through  his  or  her 
premises,"  the  county  judge  may  appoint  commissioners  to  ascertain 
and  report  "the  damage  which  said  owner  will  sustain  by  the  ap- 
propriation of  his  land  to  the  use  of  said  railroad  corporation,"  etc 

It  will  be  seen  by  the  provisions  of  this  act  that  this  remedy  ia 

S'ven  only  when  the  real  estate  is  "taken"  or  u appropriated "  by 
e  railroad  company. 
This  question  is  virtually  settled  in  favor  of  the  right  to  maintain 
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this  action  in  the  case  of  Gottschalk  v.  C,  B.  &  Q.  R.  R.,  decided 
by  this  court  and  reported  in  14  Neb.,  page  550;  s.  a,  li  Am.  & 
Eng.  R.  R.  Cas.  157 ;  and  B.  &  M.  R.  R.  v.  Reinhackle,  15  Id.,  279  ; 
s.  c,  14  Am.  &  Eng.  R.  R.  Cas.  169. 

The  right  of  a  party  to  maintain  an  action  in  cases  of  this  kind 
is  also  fully  established  by  those  decisions,  and  indeed  we  think 
this  case  falls  within  the  rule  laid  down  by  both  the  opinions  written 
in  Gottschalk  v.  C,  B.  &  Q.  R.  R.,  supra. 

Tiie  railroad  of  the  plaintiff  in  error  crosses  the  street  diagonally 
nearly  in  front  of  the  lots  and  place  of  business  of  plaintiff  in  error, 
with  a  grade  of  from  four  to  four  and  a  half  feet  high,  the  base  of 
which  reaches  to  within  a  short  distance  of  the  front  of  his  lots, 
inclosing  it  within  the  tracks  of  the  "  Y,"  and  rendering  it  entirely 
worthless  so  far  as  its  use  as  a  place  of  business  is  concerned,  and 
almost  inaccessible  to  the  public.  The  rule  laid  down  by  the  ma- 
jority of  this  court  in  Gottschalk  v.  C,  B.  &  Q.  R.  R.,  supra,  is,  in 
onr  opinion,  the  correct  one,  and  in  full  accord  with  the  fetter  and 
spirit  of  the  constitution  of  the  State,  and  correctly  states  the  law. 

It  is  claimed  that  the  instructions  given  to  the  jury  by  the  court 
"are  all  of  a  general  character,  and  simply  leave  the  question  to 
the  jury  to  say  whether  the  plaintiffs  lots  were  damaged  by  the  lo- 
cation of  the  road."  Without  passing  upon  the  question  of  the  in- 
structions, it  is  sufficient  to  say  that  "  where  a  more  explicit  charge 
was  not  requested  "  this  objection  cannot  be  entertained.  Sioux 
-City,  etc.,  R.  R.  Co.  v.  Brown,  13  Neb.  317. 

On  the  trial  the  plaintiff  in  error  requested  the  court  to  charge 
the  jury  as  follows  :  "  The  plaintiff  does  hot  claim  damages  in  this 
action  for  any  unlawful,  improper,  or  unnecessary  construction  of 
railroad  tracks  and  grades.  And  though  the  plaintiff  may,  in  6ome 
sense,  be  damaged  by  the  location  of  said  road,  this  will  not  neces- 
sairly  entitle  him  to  recover.  Every  public  improvement,  from 
the  necessity  of  the  case,  must  affect  some  property  favorably  and 
some  unfavorably.  Individual  convenience  must  yield  to  the  general 
good,  and  if  the  plaintiffs  Jots  2  and  3  have  not  been  taken  or 
physically  injured  by  the  defendant,  then  the  plaintiff  cannot 
recover,  and  your  verdict  must  be  for  the  defendant." 

This  instruction  was  refused  bv  the  court,  and  this  refusal  is 
assigned  as  error.  In  this  the  court  did  not  err.  This  instruction 
was  objectionable  for  several  reasons,  the  principal  one  being  that 
it  is  in  direct  conflict  with  the  law  as*  laid  down  by  this  court  in 
Gottschalk  v.  C,  B.  &  Q.  R.  R.,  supra.  It  was  therefore  cor- 
rectly refused. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 

Consequential  Damages.— In  Gottschalk  t>.  Chicago,  etc.,  R.  R.,  14  Am.  & 
-Eng.  R.  K.  Cas.  157,  the  case  which  is  relied  upon  as  ruling  the  principal 
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case,  the  court  remarks:  "  The  constitutional  provision,  therefore,  is  that  pri- 
vate property  shall  not  be  taken  or  injuriously  affected  without  just  com- 
pensation therefor.  The  evident  object  of  the  amendment  was  to  afford 
relief  in  certain  cases,  where,  under  our  former  constitution,  none  could  be 
given.  It  was  to  grant  relief  in  cases  where  there  was  no  direct  injury  to 
the  real  estate  itself,  but  some  physical  disturbance  of  a  right  which  the 
owner  possesses  in  connection  with  his  estate,  by  reason  of  which  he  sustains 
special  injury  in  respect  to  such  property  in  excess  of  that  sustained  by  the 
public  at  large.  To  this  extent  the  property-owner  is  entitled  to  recover. 
Ir  is  not  necessary  to  entitle  a  party  to  recover,  that  there  should  be  a  direct 
]  hysical  injury  to  his  property,  if  he  has  sustained  damages  in  respect  to  the 
projwrty  itself  whereby  its  value  has  been  permanently  impaired  and  dimin- 
ished. This  is  but  justice.  While  public  improvements  are  essential  to 
progress  and  to  the  welfare  of  the  race,  yet  as  the  public  are  to  receive  the 
benefits,  whether  by  the  opening  of  streets  and  public  grounds  or  by  the 
construction  of  railways,  the  party  receiving  the  benefit  should  bear  the  bur- 
den.    This  should  not  be  cast  upon  others." 

There  have  been  numerous  and  important  late  cases  considering  this  ques- 
tion.   They  may  be  found  reviewed  in  a  note  to  Rochettee.  Chicago,  M.&  ' 
8k.  P.  R.  It,  17  Am.  &  Eng.  R.  R.  Cas.  192. 


Haines 

v. 

St.  Louis,  D.  M.  and  N.  Ey.  Co. 

(Advance  Case,  Iowa.     December  5,  1884.) 

Where  a  person  owns  village  property,  suitable  for  residence  purposes,  and* 
farm  lands  adjoining,  and  a  portion  of  the  village  property  is  appropriated 
by  a  railroad  company  for  right  of  way,  he  will  not  be  entitled  to  have  the 
injurious  effect  which  the  construction  of  the  railroad  might  have  on  the 
value  of  the  farm  lands  considered  and  compensated  for  in  the  assessment  of 
his  damages  because  of  the  appropriation  of  the  village  property. 

Appeal  from  Warren  circuit  court. 

This  is  an  ad  quod  damnum  proceeding  instituted  by  defendant 
for  the  condemnation  of  a  right  of  way  for  its  railroad  across  cer- 
tain premises  belonging  to  plaintiff.  There  was  an  appeal. by 
plaintiff  from  the  award  of  damages  made  by  the  commissioners 
appointed  by  the  sheriff.  The  jury  in  the  circuit  court  assessed 
plaintiff's  damages  at  $2200,  and  the  court  entered  judgment  on 
this  assessment.     Defendant  appeals. 

Parsons  &  Runnels  for  appellant. 

William  Phillip§  for  appellee. 

Reed,  J. — The  tract  of  land  across  which  defendant  seeks  by 
this  proceeding  to  condemn  a  right  of  way  is  situated  about  two- 
miles  we6t  of  the  city  of  Des  Moines.  A  portion  of  it  is  within 
the  incorporated  town  of  Greenwood  Park  (which  is  a  subdivision- 
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of  the  city),  and  the  balance  is  immediately  south  of  said  town. 
The  tract  consists  of  60  or  65  acres.  Before  defendant  constructed 
its  road,  two  other  railroads  were  constructed  throngh  the  tract, 
miming  east  and  west  through  it.  These  roads  are  parallel  with 
■each  other,  and  their  rights  of  way  join.  Defendant's  road  runs  in 
the  same  general  direction  with  the  others,  and  there  is  a  strip  of 
land  about  eight  rods  wide  between  the  portions  which  it  seeks  to 
condemn  and  the  right  of  way  of  the  road  lying  next  to  it.  About 
16  acres  of  the  tract  is  south  of  the  other  two  railroads.  This  land 
is  what  is  called  bottom  land.  It  is  in  cultivation,  and  is  farm  land, 
and  well  adapted  to  gardening.  Plaintiffs  dwelling-house,  and 
other  buildings  are  situated  north  of  the  two  roads  iirst  constructed, 
and  there  is  an  orchard  and  vineyard  and  grove  of  walnut  timber 
on  this  portion  of  the  tract.  Defendant's  road  is  constructed 
through  this  tract.  The  right  of  way  will  occupy  about  five  and 
one  half  acres,  and  will  include  portions  of  the  orchard  and  grove, 
and  some  of  the  trees  were  removed  in  the  grading  of  the  road. 
About  10  acres  of  this  tract  is  separated  from  the  remainder  by  a 
public  highway  which  runs  through  the  premises.  This  10  acres 
is  mostly  timber  or  brush  land,  and  is  quite  broken,  and  but  a  small 
portion  of  it  has  been  cultivated  ;  but  it  is  inclosed  with  a  fence, 
and  has  been  used  for  pasture.  The  remainder  of  the  tract  north 
of  tiie  roads  first  constructed  is  also  rolling  land ;  but  with  the  ex- 
ception of  the  portion  occupied  by  the  buildings  and  yards  and  the 
orchard  and  grove,  it  is  in  cultivation.  All  of  the  land  north  of 
said  railroads  was  capable,  before  defendant's  road  was  constructed, 
of  being  subdivided  and  used  for  suburban  residence  property. 
And  the  evidence  tends  to  show  that  there  was  a  demand  for  that 
■character  of  property,  and  that  the  tract  was  much  more  valuable 
because  of  its  character  in  that  respect  and  this  demand  than  it 
wonld  be  for  agricultural  or  gardening  purposes.  The  portion 
«onth  of  the  railroads  was  not  adapted  to  any  use  except  farming 
and  gardening,  and  it  had  no  value  except  for  those  purposes. 

On  the  trial  plaintiff  was  permitted,  against  defendant'6  objection, 
to  introduce  evidence  tending  to  prove  the  extent  to  which  the 
tract,  as  a  whole,  was  depreciated  in  value  by  the  appropriation  of 
the  right  of  way,  and  the  jury  were  told  in  an  instruction,  in  effect, 
that  they  should  estimate  plaintiff's  damages,  with  reference  to  the 
•effect  of  the  appropriation  of  the  right  of  way,  on  the  value  of  the 
whole  premises.  These  rulings  are  assigned  as  error.  If  the  whole 
premises  constituted  a  farmland  were  improved  and  used  as  such, 
and  had  no  value  above  that  of  farm  land  by  reason  of  its  adapta- 
bility to  any  other  use,  the  rule  adopted  by  the  circuit  court 
would  probably  be  the  correct  rule  for  ascertaining  plaintiff's  dam- 
ages. But  plaintiff  did  not  6eek  to  recover  on  the  theory  that  the 
premises  were  simply  a  farm  or  that  they  were  valuable  simply  as 
farm  land,  and  she  was  careful  to  prove  that  that  portion  lying 
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north  of  the  roads  first  built  was  specially  valuable  because  of  its 
adaptability  to  another  use,  and  that  the  appropriation  by  defend- 
ant  of  its  right  of  way  through  it  had  greatly  impaired  its  value 
for  that  use. 

We  are  of  the  opinion  that,  on  plaintiffs  theory  as  to  the  use  to 
which  the  portion  of  the  land  through  which  defendant's  road  is 
built  is  adapted,  and  its  special  value  because  of  its  adaptability  to 
that  use,  she  is  not  entitled  to  have  the  effect  of  the  appropriation 
of  the  right  of  way  on  the  value  of  the  agricultural  land  lying 
south  of  the  railroads  considered  in  the  assessment  of  her  damages. 
If  a  person  owns  village  property  and  farm  lands  adjoining,  and  a 
portion  of  the  village  property  is  appropriated  by  a  railroad  com- 
pany for  right  of  way,  it  would  hardly  be  contended  that  lie  was 
entitled  to  liave  the  injurious  effect  which  the  construction  of  the 
railroad  might  have  on  the  value  of  the  farm  lands  considered  and 
compensated  for  in  the  assessment  of  his  damages  because  of  the 
appropriation  of  the  village  property.  But  this  is  what,  in  effect, 
was  done  in  this  case.  True,  the  premises  are  now  used  and  cul- 
tivated as  a  farm,  but  plaintiff  does  not  seek  to  recover  on  the 
theory  that  the  portion  through  which  the  appropriation  was  made 
is  farm  land  ;  but  her  claim  is  that  it  is,  in  fact,  suburban  residence 
property,  and  that  it  is  specially  valuable  because  of  its  character 
in  tliat  respect,  and  she  asks  to  be  compensated  for  the  depreciation 
of  its  value  as  such  property  in  consequence  of  the  appropriation 
of  the  right  of  way  through  it.  The  different  portions  of  the  prop- 
erty being  adapted  to  different  uses,  and  being,  in  affect,  devoted 
to  different  objects,  they  cannot,  we  think,  be  regarded  as  consti- 
tuting one  property.  If  the  farm  land  lying  south  of  the  railroad 
was  injuriously  affected  by  the  construction  of  the  road  through 
the  suburban  property,  the  injury  thereto  is  one  which  the  plaintiff 
shares  in  common  with  other  owners  of  land  whose  property  is 
similarly  situated.  As  no  portion  of  that  property  is  appropriated 
for  the  right  of  way,  the  law  gives  her  no  remedy  for  such  injury. 

Defendant  insists  that  the  u timber"  or  "brush"  land  ought  not 
to  be  considered  in  connection  with  the  other  portion  of  the  tract, 
lying  north  of  the  railroads,  in  assessing  the  damages.  I3nt  we 
think  otherwise.  ^The  portion  of  the  tract  lying  north  of  said 
railroads  was  all  adapted  to  one  use,  and  was  all  specially  valuable 
because  of  its  adaptability  to  that  use,  and  was  all  injuriously  af- 
fected by  the  appropriation  of  the  right  of  way  through  it,  and  we 
think  it  should  be  treated  as  constituting  but  one  property,  and 
should  be  considered  as  such  in  assessing  the  damages.  Other 
questions  are  argued  by  counsel,  but  the  rulings  we  have  considered 
constitute  the  only  errors  presented  by  the  record. 

Reversed. 

Beck,  J.,  dissenting. 

See  preceding  case  and  note. 
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Chicago  and  Evanston  K.  E.  Co. 

v. 

DfiE8EL. 

(110  IUinou  Reports,  89.) 

On  an  application  to  condemn  for  a  right  of  way  for  a  railroad,  a  part  of 
four  lots,  held  by  the  defendant  under  a  lease,  which  leasehold  lots  were  oc- 
cupied by  the  defendant  in  connection  with  adjacent  lots,  of  which  he  was 
the  absolute  owner,  and  which  were  used  in  carrying  on  an  extensive  hot-bed 
system  of  flower-gardening,  the  court  instructed  the  jury  that  there  could  be' 
no  recovery  for  loss  of  business  or  loss  of  profits :  Held,  that  the  instruction 
was  correct. 

A  person  occupied  fourteen  lots  in  a  certain  block  in  carrying  on  the  busi- 
ness of  flower  gardening,  as  one  tract,  or  as  an  entirety,  holding  four  of  them 
under  a  lease  for  two  years,  and  owning  the  other  ten,  and  a  railway  com- 
pany sought  to  take  a  portion  of  the  leasehold  property  for  a  right  of  way. 
It  was  held,  if  by  so  doing  the  market  value  of  the  whole  tract  was  lessened 
during  the  two  years  the  lease  had  to  run,  the  owner  and  occupant  ought  to 
be  allowed  damages  to  the  extent  that  the  market  value  of  the  entire  prop- 
erty was  thereby  depreciated. 

Appeal  from  the  county  court  of  Cook  County ;  the  Hon.  Rich- 
ard Prendergast,  judge,  presiding. 
E.  Walker  and  F.  J.  Loe6ch  for  the  appellant 
Beam  &  Cook  for  the  appellee. 

Craig,  J. — Appellee,  Dresel,  was  in  the  possession  of  lots  2  to 
15,  inclusive,  in  sub-block  10,  subdivision  of  block  13,  in  Sheffield's 
addition  to  Chicago.  Lot6  2  to  9  were  held  under  a  lease  which 
expires  July  1,  1885.  Lots  10  to  fifteen  were  owned  in  fee  by 
appellee.  The  lots  2  to  15,  inclusive,  have  been  occupied  and  cul- 
tivated by  appellee  as  an  entirety,  within  one  inclosure,  since  1870, 
The  fee  to  lots  2  to  5,  inclusive,  was  in  appellant,  having  been  pur- 
chased of  appellee's  landlord,  Lewis,  pending  the  proceedings. 
The  appellant,  by  its  amended  petition,  undertook  to  condemn  only 
so  much  of  Dresel's  leasehold  interest  in  lots  2  to  5  as  is  contained 
in  a  triangular  piece  shown  on  the  map,  and  being  about  one  fifth 
of  the  area  of  tlie  four  lots.  Appellee,  upon  the  lots  2  to  15,  was 
carrying  on  an  extensive  hot-bed  system  of  flower-gardening.  His 
residence,  barns,  slieds,  etc.,  are  upon  lots  14  and  15.  The  jury, 
on  the  evidence  introduced,  and  upon  a  personal  examination  of 
the  premises,  awarded  appellee  $1500  as  compensation  for  all  dam- 
ages resulting  by  reason  of  the  taking  of  that  pail;  of  the  leasehold 
heretofore  mentioned. 

It  is  claimed  that  the  court  erred  in  permitting  evidence  to  go 
to  the  jury  in  regard  to  the  profits  to  be  derived  from  the  land  in 
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qnestion.  We  do  not  understand  that  evidence  of  this  character 
was  admitted  by  the  court.  When  appellee  was  on  the  stand  as  a 
witness^  the  court,  at  the  request  of  counsel  for  appellant,  ruled 
that  "  all  evidence  as  to  the  amount  of  work  that  could  be  done  on 
the  property,  and  all  evidence  of  the  probable  profits  from  the 
business,  is  excluded  from  the  consideration  of  the  jury."  There 
may  be  some  answers  to  questions  propounded  to  the  witnesses 
Harding  and  Donovan  which  might,  without  close  examination  of 
the  entire  evidence  of  the  two  witnesses,  indicate  that  the  conrt 
had  not  adhered  6trictly  to  the  rule  announced  ;  but  after  a  careful 
examination  of  the  evidence  we  think  the  rule  was  substantially 
observed,  and  no  testimony  was  admitted  by  the  court  on  this 
branch  of  the  case  which  conflicted  with  the  rule,  or  which  conld 
prejudice  appellant. 

But  it  is  said  the  court  erred  in  refusing  the  first  and  fourth  in- 
structions asked  by  appellant.  The  first  was  modified  by  striking 
out  the  latter  portion,  which  related  to  the  amount  of  business 
which  could  be  done  on  the  premises,  etc.,  and  given  as  modified. 
The  fourth,  which  was  refused,  related  to  the  same  subject.  The 
court,  however,  gave  instruction  No.  5,  which  covered  the  whole 
subject  in  fewer  words,  and  in  a  more  concise  form  as  follows: 
"  Tlie  jury  are  instructed  that  there  can  be  no  recovery  for  loss  of 
business  or  loss  of  profits.?'  This  instruction  obviated  the  objection 
made  to  the  decision  of  the  court  on  the  two  instructions  men- 
tioned. 

It  is  also  claimed  by  appellant  that  the  court  erred  in  giving  in- 
structions one  and  two,  on  behalf  of  appellee.  The  complaint  is, 
that  the  jury  were,  in  substance,  directed,  that  if  by  virtue  of  the 
lease  of  certain  lots,  and  Dresel's  ownership  of  certain  other  lots 
in  block  10,  he  is  entitled  to  the  exclusive  use  and  enjoyment  of 
these  lots  and  improvements  thereon,  as  one  entire  tract  or  parcel, 
until  the  expiration  of  the  lease,  and  if  said  tract,  in  its  present 
condition,  has  a  special  capacity,  as  an  entirety,  for  the  purposes 
of  flower-gardening,  and  as  an  entirety  is  devoted  to  such  purpose, 
and  if  the  value  of  such  tract,  for  the  residue  of  the  leasehold  term, 
will  be  depreciated  and  lessened  by  the  taking  #of  the  portion  of 
said  land  proposed  to  be  taken,  then  Dresel  is  entitled  to  recover  a 
sura  equal  to  such  depreciation  of  value.  We  perceive  no  valid 
objection  to  the  instruction.  As  before  observed,  appellee  occu- 
pied the  fourteen  lots  as  one  tract  of  land,  as  an  entirety,  lie 
owned  a  portion  of  the  lots,  and  held  the  others  under  a  lease. 
Appellant  proposed  to  take  a  portion  of  the  lots  held  by  the  lease. 
If  by  so  doing,  the  market  value  of  the  whole  tract  was  lessened 
during  the  two  years  which  appellee  had  the  right  to  hold  and  nse 
the  same,  to  that  extent  he  was  damaged,  and  while  no  part  of  the 
lots  he  owned  in  fee  was  taken,  still,  by  the  taking,  as  his  property 
held  in  fee  and  by  lease  wai  damaged,  he!  in  justice,  ought  to  be 
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entitled  to  recover  00  far  as  the  market  value  of  his  property  was 
depreciated. 

It  is  also  urged  that  the  damages  allowed  are  excessive.  The 
evidence  upon  the  question  of  damages  is  conflicting.  Some  of 
the  witnesses  place  the  amount  much  higher  than  the  jury  agreed 
npon,  while  others  place  it  lower.  The  jury  heard  all  the  evidence, 
and  made  a  personal  examination  of  the  premises,  and  we  are  not 
prepared  to  say  that  the  amount  allowed  is  so  excessive  as  to  jus- 
tify us,  on  appeal,  to  interfere. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Brooklyn  City  R.  R.  Co. 

v. 
Hussner,  Adm'x. 

(96  New  York  Reports,  18.) 

Plaintiff's  complaint  alleged,  in  substance,  that  her  intestate,  G.,  was  in 
his  lifetime  seized  and  possessed  of  certain  premises  which  were  described  by 
metes  and  bounds,  subject  to  a  public  easement  in  a  part  thereof  used  as  a 
public  street;  that  defendant  at  times  specified,  prior  to  the  death  of  G.,  and 
while  he  was  so  possessed,  unlawfully  entered  upon  that  portion  so  used  as  a 
highway  and  committed  acts  of  trespass  by  running  its  steam  engines  and 
can  thereon,  etc.  The  complaint  was  dismissed  on  the  ground  that  it  did 
not  set  forth  a  cause  of  action,  as  the  description  by  its  terms  only  ran  to  the 
side  line  of  the  street  and  did  not  include  any  portion  thereof.  Held  error; 
that  plaintiff  was  not  concluded  by  the  description,  but  having  alleged  title 
in  and  possession  of  the  locus  in  quo,  subject  only  to  the  public  easement  for 
highway  purposes,  was  entitled  to  an  opportunity  to  establish  these  allega- 
tions. 

It  seems  that  if  plaintiffs  right  depends  wholly  upon  the  construction  to 
be  put  upon  the  description,  that  construction  may  be  effected  and  controlled 
by  other  parte  of  the  deed  by  which  the  land  was  conveyed  and  by  surrouud- 
iag  circumstances. 

Afpeal  from  order  of  the  General  Term  of  the  Supreme  Court, 
the  second  judicial  department,  made  September  10,  1883,  which 
reversed  a  judgment,  entered  npon  an  order  dismissing  the  com- 
plaint ou  trial,  on  the  ground  that  it  did  not  set  forth  a  cause  of 
action.    Reported  below,  30  Hun,  409. 

The  complaint,  after  averring  the  death  of  George  Hussner, 
plaintiff's  intestate,  and  her  appointment  as  administratrix,  con- 
tained these  averments : 

"That  the  said  decedent  was  seized  and  possessed  in  his  life- 
time in  fee-simple  of  certain  lands  lying  in  the  Eighth  Ward  of  the 
dtj  of  Brooklyn,  county  of  Kings,  and  lawfully  owned  and  possessed 
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of  the  same  since  the  month  of  September,  in  the  year  1861,  and  that 
such  lands  are  described  as  follows,  viz. :  All  those  two  certain 
pieces  or  parcels  of  land  situate,  lying  and  being  in  the  Eighth 
Ward  of  the  said  city  of  Brooklyn,  bounded  and  described  as  fol- 
lows, to- wit :  Beginning  at  the  northerly  corner  of  Third  Avenue 
and  Twenty -fourth  Street,  and  running  thence  north-easterly  along 
said  Third  Avenue  fifty  feet ;  thence  north-westerly  in  a  line  par- 
allel with  Twenty-fourth  Street  one  hundred  feet ;  thence  south- 
westerly in  a  line  parallel  with  Third  Avenue  fifty  feet  to  Twenty- 
fourth  Street,  and  thence  south-easterly  along  said  Twenty-fourth 
Street  one  hundred  feet  to  place  of  beginning,  and  that  said 
decedent  was  so  possessed  of  the  same,  subject  only  to  the 
public  easement  of  a  common  street  or  highway  in  that  part  there- 
of called  Third  AVenue,  which  is  used  as  a  public  street 

"That  on  or  about  the  2d  day  of  July,  1877,  and  on  divers 
other  days  and  times  between  that  day  and  the  time  of  the  death 
of  said  decedent,  and  while  the  said  decedent  was  so  possessed  of 
said  premises,  the  said  defendant,  its  servants  and  agents,  without 
right  or  authority,  wrongfully  and  unlawfully  entered  upon  a  por- 
tion of  said  premises  which  is  used  as  such  public  highway,  lying 
between  and  bounded  by  the  centre  line  of  said  Third  Avenue  on 
one  side  thereof  and  the  front  line  of  the  building  of  said  decedent 
erected  on  said  premises  above  described,  on  the  other,  and  com- 
mitted acts  of  trespass  and  injuries  to  said  premises  by  running 
thereon  daily,  during  said  period,  steam  engines  and  cars  propelled 
by  steam,  to  the  injury  of  said  premises,  in  the  depreciation  of  the 
value  of  said  building  and  real  estate,  and  to  the  injury  of  the 
hotel  business  carried  on  by  said  decedent  in  said  building  during 
all  of  said  times,  in  all  amounting  to  the  sum  of  $5000. 

That  said  acts  of  trespass  have  been  committed  without  the  con- 
sent of  the  6aid  George  Hussner,  deceased,  and  without  authority  of 
law,  and  that  no  compensation,  by  way  of  awards  or  otherwise,  lias 
been  made  to  the  said  George  Hussner,  deceased,  or  the  plaintiff 
herein,  by  the  defendant  for  the  damage  to  said  property." 

Winchester  Britton  for  appellant. 

George  W.  Roderick  for  respondent. 

Finch,  J. — The  judgment  for  the  defendant  founded  upon  the 
alleged  insufficiency  of  the  complaint  was  properly  reversed  by  the 
General  Term.  Without  determining  whether  the  description  in 
plaintifFscom plaint,  by  its  terms,  ran  to  the  centre  of  Third  Avenue, 
or  to  its  side  line,  it  is  apparent  that  the  complaint  alleged  a  title 
and  possession  which  included  the  street,  subject  only  to  the  pub- 
lic easement  for  highway  purposes.  It  is  impossible  to  know  from 
the  complaint  alone  by  what  evidence  such  title  and  possession 
were  to  be  established.  If  the  deed  relied  on  contained  no  oilier 
description  than  that  recited  in  the  complaint,  so  that  plaintiffs 
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right  depended  wholly  upon  its  construction,  still  that  construction 
might  be  seriously  affected  or  even  controlled  by  other  parts  of  the- 
deed  and  bv  surrounding  circumstances.  Mott  v.  Mott,  68  N.  Y. 
253.  Whether  there  were  such  circumstances,  and  what  they 
were,  and  their  bearing  upon  the  question  of  construction,  the 
plaintiff  was  not  permitted  to  show.  She  alleged  that  her  intestate 
owned  the  portion  of  the  highway  on  which  the  defendant  tres- 
passed. She  should  have  been  permitted  to  have  shown  the  fact, 
and  to  have  had  her  deed  read  and  construed  in  the  light  of  such 
pertinent  and  admissible  facts  as  she  was  able  to  establish.  But 
the  case  was  disposed  of  on  the  pleading.  The  plaintiff  was  turned 
out  of  court  upon  the  ground  that  the  complaint  did  not  state  a 
good  cause  of  action.  That  was  a  mistake.  The  complaint  alleged 
title  to  and  possession  of  the  portion  of  the  street  upon  or  over 
which  defendant  was  running  its  cars.  If  the  boundaries  did  not 
on  their  face  cover  it,  the  allegation  did.  The  averment  might  be 
true  notwithstanding  the  language  of  the  description.  It  was  im- 
possible to  say  it  was  not.  The  complaint  in  substance  avers  that 
the  portion  of  the  highway  upon  which  defendant  trespassed  was 
owned  and  possessed  by  plaintiff's  intestate.  After  the  description 
the  complaint  adds,  "  that  said  decedent  was  so  possessed  01  the 
same  subject  only  to  the  public  easement  of  a  common  street  or 
highway  in  that  part  thereof  called  Third  Avenue,  which  is  used  as 
a  public  street."  This  amounts  to  an  allegation  that  the  decedent 
was  in  possession  of  part  of  the  avenue,  claiming  to  own  it  subject 
only  to  the  public  right.  It  then  alleges  that,  while  the  decedent 
was  so  in  possession  of  said  premises,  the  defendant  unlawfully  en- 
tered "upon  a  portion"  of  the  same  "which  is  used  as  a  public 
highway."  The  pleader  did  not  wholly  rely  on  his  description. 
He  supplemented  that  with  a  positive  assertion  of  possession  of  the 
locu%  in  quo.  How  he  would  have  proved  it  we^  cannot  know. 
We  must  assume  that  he  may  have  had  title.  If  the  description 
was  copied  from  his  deed  which  we  have  no  right  to  say,  and  ho 
had  no  other  title,  which  we  must  not  presume,  still,  other  parts  of 
the  deed  and  surrounding  circumstances  might  affect  the  construc- 
tion. The  complaint  was  sufficient.  Whether  it  could  be  estab- 
lished or  not  was  a  question  not  before  the  court.  The  plaintiff 
was  entitled  to  an  opportunity  to  prove  what  if  proved  would  have 
made  a  good  cause  of  action  for  a  trespass. 

The  order  should  be  affirmed  and  judgment  absolute  rendered 
for  plaintiff  on  the  stipulation,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 

Land-owner's  Right  to  an  Action  of  Trespass. — The  following  cases  show 
under  what  circumstances  an  action  of  trespass  is  the  proper  remedy  of  the 
land-owner:  Hooker  v.  New  Haven  &N.  Co.,  14  Conn.  146.  15  Conn.  TsV?; 
Justice  v.  Nesquehoning  Valley  R.  R.,  87  Pa.  St.  28;  Smart  t\  Porism  <n;it  *'; 
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C.RR,»N.H.  233;  Eaton  «.  Boston,  C.  AM.  R  R,  51 N.  H.  504;  Rob- 
inson r.  X.  Y.  &  Erie  R  R,  27  Barb.  512;  Trueman  *.  Belvidere  &  Delaware 
R  R,  2  Dutch.  (X.  J.)  148;  Henry  «.  Dubuque  &  P.  R  R,  10  Iowa,  540; 
8herman  v.  Milwaukee,  L.  8.  &  W.  R  R,  40  Wis.  645;  Memphis  &  C.  R  It 
«.  Payne.  37  Miss.  700;  South  Carolina  R  R  «.  Steiner,44  Qa.  546;  Buffalo 
Bayou,  B.  A  C.  R  R  e.  Ferris.  26  Texas,  588;  Mathews  e.  8t.  Paul  A.  8.  C. 
R  R,  18  Minn.  434;  Evansville  A  C.  R  R  «.  Dick,  9  Ind.  433;  Murrey  r. 
Fitchburg,  etc,  R  R,  130  Mass.  99;  Rusch  e.  Milwaukee,  L.  8.  A  W.  R  R, 
41  Am.  A  Eng.  R  R  Cas.  609;  Leisse  e.  St.  Louis,  etc.,  R  R.  6  Am.  & 
Eng.  R  R  Cas.  610;  Dimmick  e.  Chicago,  B.  A  St.  L.  R  R,  10  Am.  & 
Eng.  R  R  Cas.  105;  Little  Rock,  etc.,  R  R  «.  Dyer,  10  Am  A  Eng.  R  K. 
Cas.  33;  Drady  «.  Des  Moines  A  Ft.  D.  R  R,  14  Am.  A  Eng.  R  R  Cas. 
130;  Jones  e.  New.  Orleans  A  S.R  R,  14  Am.  A  Eng.  R  R  Cas.,  217. 
Bat  see  Dunlap  *.  Toledo  &  A  A  R  R,  10  Am.  A  Eng.  R  R.  Cas.  185. 


Sweeney 

v. 

Chicago,  Milwaukee  and  St.  Paul  By.  Co. 

(60  Wisconsin  Reports,  60.) 

The  legislature  may  authorize  the  construction  of  bridges  across  the  nav- 
igable waters  leading  into  the  Mississippi,  but  such  bridges  must  be  so  con- 
structed and  maintained  as  not  materially  or  unnecessarily  to  obstruct  navi- 
gation. 

A  complaint  alleging  that  the  channel  of  the  Wisconsin  river  was  so  ob- 
structed by  a  bridge  built  by  the  defendant  below  the  city  of  Portage,  that 
no  boats  or  rafts  could  pass  in  safety  without  guide  booms  extending  np  the 
-river  from  each  end  of  the  main  span ;  that  such  guide  booms  were  not  main- 
tained; and  that  in  consequence  thereof  the  plaintiff  suffered  damage— is 
Held  to  state  a  cause  of  action,  although  it  does  not  allege  that  the  channel 
span  of  such  bridge  has  been  designated  by  the  engineer  of  the  United  States 
in  accordance  with  sec.  1605,  R.  S.  U.  S.,  or  that  there  has  been  any  viola- 
tion of  sec.  1837,  R.  S.  U.  S.  The  obstruction  to  navigation  being  unneces- 
sary and  unlawful,  the  fact  that  the  channel  span  had  not  been  so  established 
could  not  be  a  defence  to  an  action  for  actual  damages.  Although  it  would  be 
a  defence  to  an  action  for  treble  damages  under  sec.  1606,  R  8. 

Appeal  from  the  Circuit  court  for  Lincoln  County. 

The  case  is  time  stated  by  Mr.  Justice  Taylor: 

"  This  appeal  is  from  an  order  overruling  a  general  demurrer  to 
the  complaint. 

"The  complaint  was  intended  to  set  out  a  cause  of  action  in 
favor  of  the  plaintiff  on  account  of  the  obstruction  of  the  navigable 
waters  of  the  Wisconsin  river,  by  reason  of  the  maintenance  of  a 
railroad  bridge  by  said  defendant  across  said  river,  which  ohstrnc- 
tion  caused  the  destruction  of  a  raft  of  lumber  owned  by  the  plain- 
tiff while  he  was  attempting  to  pass  such  raft  between  the  abut- 
ments of  said  bridge. 
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"  There  are  two  counts  or  statements  of  the  cause  of  action  set 
out  in  the  complaint.  In  the  first  statement  of  the  cause  of  action, 
after  alleging  that  prior  to  November  29,  1878,  the  defendant  had 
constructed  a  bridge  over  said  river  (at  or  near  the  village  of  Wood- 
man, in  Grant  County),  and  alleging  that  the  river  is  a  public  high- 
way and  navigable  for  boats  and  rafts,  the  plaintiff  makes  the  fol- 
lowing allegations : 

"'  That  defendant  built  said  bridge,  with  stone  abutments,  pierer 
and  piles  driven  into  the  bed  of  the  stream  and  extending  into  deep 
water  and  across  said  river,  and  making  the  main  span,  towards  the 
west  end  of  said  bridge  and  the  right  side  of  said  river,  the  only 
available  passage  for  boats  and  rafts  of  lumber  and  logs,  which  said 
span  was  duly  established  as  the  channel  span  of  6aid  bridge;  and 
that  defendant  accordingly  constructed  guide  bootys  at  each  end  of 
said  span  and  extending  up  the  river,  to  secure  the  passage  of  boats 
and  lnml>er  through  the  said  channel,  and  maintained  the  same  for 
a  number  of  years,  and  until  the  year  1878,  when  said  guide  booms 
were  removed  as  hereinafter  set  forth. 

"'That  a  short  distance  above  said  bridge  there  is  a  bend  in  the 
river,  which  said  river,  from  flowing  nearly  west,  flows  southerly 
from  said  bend,  through  the  bridge,  and  that  all  the  principal  cur- 
rent and  volume  of  said  river  is  thus  swept  towards  the  right  bank, 
and  against  the  west  end  of  said  bridge,  and  through  the  channel 
span  aforesaid ;  and  that  there  is  an  island  in  the  river,  just  above 
the  bridge,  and  extending  from  the  middle  of  the  river  nearly  to 
the  left  side,  so  that  the  only  natural  passage  at  the  point  mentioned 
is  on  the  right  side  of  the  river,  and  without  the  guide  booms  afore- 
said no  boats  or  rafts  of  lumber  could  pass  the  said  bridge  in  safety. 
"'Plaintiff  further  alleges  that  in  the  year  1878,  and  for  several 
years  prior  to  that  time,  he  was  engaged  in  running  rafts  of  lumber 
from  the  upper  Wisconsin  to  points  on  the  Mississippi  river,  into 
whose  waters  the  Wisconsin  flows ;  that  on  or  about  the  29th  day 
of  Noveml>er,  1878,  he  arrived  at  said  bridge  with  a  fleet  consist- 
ing of  four  rafts  of  lumber,  consigned  to  St.  Louis,  Mo.;   that 
plaintiff  approached  said  bridge,  expecting  that  defendant  still 
maintained  the  guide  booms  aforesaid,  as,  with  plaintiffs  knowl- 
edge, it  had  done  theretofore;    but  that  defendant  had  wilfully, 
negligently,  and   carelessly  removed   the  said  guide  booms,  and 
failed' to  maintain  the  same ;  and,  in  consequence  thereof,  the  plain- 
tiff's rafts  were  swung  around  and  driven  by  the  current  with  great 
violence  upon  defendant's  said  bridge  and  wrecked,  and  large  quan- 
tities of  his  said  lumber  broken  up,  lost,  and  destroyed.' 

"This  is  followed  by  statements  showing  the  damage  sustained 
by  the  plaintiff  in  attempting  to  pass  the  bridge  with  his  raft. 

"In  his  second  statement  of  facts  the  plaintiff  alleges  that  the 
defendant  wrongfully  and  unlawfully  built  the  bridge  over  the 
river  near  Woodman,  in  Grant  county,  and  maintained  it  there 
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without  guide  booms  or  other  mode  of  construction  to  effect  a  safe 
passage  of  boats,  lumber,  or  water  craft.  He  then  alleges  the  navi- 
gability of  the  river  at  the  place,  and  that  he  was  engaged  in  run- 
ning logs  and  lumber  on  said  river  during  the  year  1878,  and  for 
several  years  prior  thereto.  These  allegations  are  followed  by  the 
following  statements: 

"*  Plaintiff  further  alleges  that  in  disregard  of  the  plaintiff's 
right,  and  the  rights  of  the  public,  to  the  free  and  uninterrupted 
use  and  navigation  of  said  W  isconsin  river,  the  defendant  wrong- 
fully  and  unlawfully  built  said  bridge  with  stone  abutments,  piers, 
and  piles  driven  into  the  bed  of  the  stream  and  extending  out  into 
deep  water  and  across  said  river,  and  thereby  blocking  up  and  ob- 
structing the  same,  so  that  no  bofcts  nor  rafts  of  lumber  or  logs 
could  in  the  year  1878,  nor  can  they  now  pass  the  said  bridge  in 
safety ;  and  thaf  said  bridge  was  in  said  year  1878,  and  ever  since 
Jias  been,  and  still  is,  a  hinderance  and  obstruction  to  the  naviga- 
tion, of  said  Wisconsin  river. 

"  4  Plaintiff,  further  complaining,  alleges  that  on  or  about  the  29th 
•day  of  November,  1878,  he  attempted  to  pass  the  said  bridge  with 
a  fleet  consisting  of  four  rafts  of  lumber,  consigned  to  St.  Louis, 
Missouri ;  that  6aid  rafts  were  skilfully  and  carefully  managed  by 
a  competent  pilot  and  crew,  but  it  was  impossible  to  avoid  all  the 
abutments,  piles,  and  piers  of  said  bridge;  and  that  plaintiffs  said 
rafts  were  driven  by  tlie  current  of  said  river  with  great  violence 
upon  defendant's  said  bridge  and  wrecked,  and  large  quantities  of 
ln6  said  lumber  broken  up,  lost,  and  destroyed ;  and  that  said  col- 
lision did  not  occur  through  any  fault  or  neglect  on  the  part  of  the 
plaintiff  or  his  agents.'  " 

C.  W.  Briggs  for  the  appellant. 

Bump,  Hetzel  &  Canon  for  the  respondent. 

Taylor,  J. — After  a  careful  reading  of  the  complaint  we  think 
the  demurrer  was  properly  overruled. 

The  learned  counsel  for  the  appellant  insists  that  because  the 
•complaint  does  not  in  express  terms  show  that  in  the  construction 
and  maintenance  of  said  bridge  the  defendant  has  violated  the 
provisions  of  either  sec.  1605  or  sec.  1837,  R.  S.  1878,  it  does  not 
.show  a  cause  of  action.     These  sections  read  a6  follows : 

i%  Section  1605.  Every  person  or  corporation  that  maintains  any 
dam  or  bridge  across  the  Wisconsin  River  shall  also  maintain  at 
one  side  of  the  slide  over  such  dam  and  at  each  end  of  the  channel 
■span  of  such  bridge,  a  guide  boom,  constructed  in  such  manner  and 
of  sufficient  length  to  secure  the  safe  passage  of  all  rafts,  lumber 
and  water  crafts  over  the  slide  of  such  dams,  and  through  the 
channel  span  of  such  bridge;  and  such  boom  at  its  upper  end  shall 
be  securely  attached  to  some  pier  or  other  firm  structure.  This 
flection  shall  not  apply  to  any  bridge  below  the  city  of  Portage, 
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until  the  channel  span  thereof  shall  have  been  established  by  the 
engineer  of  the  United  States  in  charge  of  the  improvement  of 
said  river,  nor  to  the  bridge  across  said  river  within  the  limits  of 
said  city." 

44  Section  1837.  When  it  shall  be  necessary,  in  the  construction 
of  a  railroad,  to  erect  a  bridge  or  arched  culvert  over  any  highway, 
street,  turnpike,  or  plank  road,  it  shall  be  sufficient  to  construct  the 
same  so  as  to  give  a  clear  passage-way  of  twenty  feet,  or  two  pass- 
age-wavs  of  fourteen  feet  each.  All  bridges  now  or  hereafter  con- 
structed  across  the  Fox  or  Wisconsin  river  shall  be  constructed  or 
modi  tied,  and  such  reasonable  alterations  therein  made  from  time 
to  time  as  mav  be  required,  and  according  to  plans  approved  by  the 
Secretary  of  War  of  the  United  States,  or  such  engineer  as  he 
shall  designate,  by  any  railroad  corporation  owning  or  using  the 
same." 

Sec.  1605  is  clearly  passed  to  protect  those  having  occasion  to 
navigate  the  stream  bridged  against  the  owner  of  the  bridge.  This 
is  evident  from  the  fact  that  the  next  section  gives  the  party  in- 
jnred  by  the  neglect  of  the  bridge-owner  to  maintain  the  piers  ajid 
booms  treble  damages.  The  exception  in  the  last  part  of  the  sec- 
tion, in  favor  of  bridges  below  Portage,  until  the  channel  span  shall 
be  designated  by  the  engineer  of  the  United  States,  would,  un- 
doubtedly relieve  the  owner  of  such  bridge  from  an  action  to  "re- 
cover treble  damages  for  an  injury  occasioned  by  neglect  to  main- 
tain such  piers  and  booms  at  the  channel  span,  if  such  span  had  not 
been  designated  by  such  engineer.  If  this  were  an  action  to  re- 
cover treble  damages  under  sec.  1606,  R.  S.,  the  second  statement 
of  the  cause  of  action  would  be  clearly  insufficient,  and  the  first 
would  probably  be  held  so,  notwithstanding  the  general  statement 
that  "said  span  was  duly  established  as  the  channel  span  of  said 
bridge;"  but  for  the  purposes  of  this  appeal  we  are  not  called  upon 
to  decide  and  do  not  decide  that  question.  In  our  view  of  the  law 
it  would  be  no  defence  to  this  action  if  it  were  shown  that  the 
engineer  of  the  United  States  in  charge,  etc.,  had  not  in  fact  estab- 
lished the  channel  span. 

It  is  clear  the  legislature  could  not  have  intended  to  relieve  a 
railroad  company  or  any  other  company  or  person  from  liability  for 
any  unreasonable  or  unnecessary  obstruction  of  the  navigable 
waters  of  the  Wisconsin  River,  either  by  the  erection  of  bridges 
over  the  same,  or  by  maintaining  any  other  structures  on  or  over 
the  same ;  and  if  it  had  so  intended  it  is  equally  clear  that  such 
action  or  intent  of  the  legislature  would  not  justify  such  obstruc- 
tion. The  right  of  the  citizen  to  navigate  the  waters  of  the  Wis- 
consm  River  upon  such  part  of  it  as  is  in  fact  useful  for  navigation  is 
secured  by  a  higher  authority  than  the  legislature  of  this  State. 
This  right  w^as  first  secured  by  article  IV.  of  the  Ordinance  of  1787, 
which,  among  other  things,  provides   that  u  the  navigable  waters 
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leading  into  the  Mississippi  and  St.  Lawrence,  and  the  carrying 
places  between  the  same,  shall  be  common  highways  and  forever 
free,  as  well  to  the  inhabitantsof  the  said  territory  as  to  the  citizens 
of  the  United  States,  and  those  of  any  other  States  that  may  be  ad- 
mitted into  the  confederacy,  without  any  tax,  impost,  or  duty 
therefor."  This  provision  of  the  ordinance  was  adopted  as  a  part 
of  the  Constitution  of  this  State  in  the  identical  words  of  the  ordi- 
nance.   See  sec.  1,  art.  IX.,  Const. 

The  navigability  of  the  waters  of  the  Wisconsin  River,  so  far  zb 
the  same  are  navigable  in  fact,  is  protected  not  only  by  the  com- 
mon law  of  the  country,  but  by  an  express  constitutional  provision. 
There  can  be  no  contention*,  therefore,  that  the  legislature  has  the 
power  to  entirely  obstruct  the  navigation  of  6aid  river.     That  the 
legislature  has  the  power  to  authorize  the  building  of   bridges 
across  the  navigable  waters  of  the  Wisconsin,  notwithstanding  the 
Ordinance,  the  provisions  of  our  Constitution,  and  the  common  law, 
must  alsobe  admitted.     But  that  power  must  be  subordinate  to  the 
rights  of  navigation,  and  bridges  so  authorized  to  be  constructed 
and  maintained  must  be  so  constructed  and  maintained  as  not  to 
materially  or  unnecessarily  obstruct  such  navigation.     This  was  60 
held  in  the  great  leading  case  of  Pennsylvania  v.  Wheeling  &  B. 
Bridge  Co.,  13  How.  518,  as  well  as  the  following  cases :  Columbus 
Ins.  Co.  v.  Peoria  Bridge  Asso.,  6  McLean,  70;  Columbus  Ins.  Co. 
t?.  Cnrtenins,  Id.  209 ;  Jolly  v.  Terre  Haute  Draw-Bridge  Co.,  Id. 
237;  U.  S.  v.  New  Bedford  Bridge,  1  Wood.  &  M.  401 ;  Comin'it 
of  St.  Joseph  Co.  v.  Pidge,  5  Ind.  13 ;  Comm.  v.  Breed,  4  Pick. 
460;  Depew  v.  Trustees  of  W.  &  E.  Canal,  5  Ind.  8;  Dover  t>. 
Portsmouth  Bridge,  17  N.  H.  200;  Illinois  R.  P.  Co.  v.  Peoria 
Bridge  Asso.,  38  III.  467;  State  v.  P.  &  K.  R.  R.  Co.,  57  Me. 402; 
Mis.  <fe  M.  R.  R.  Co.  v.  Ward,  2  Black  (U.  S.),485 ;  Cooley's  Con. 
Lim.  (5th  ed.)  731.     Upon  the  main  question  of  the  subordination  of 
the  rights  of  a  bridge  or  other  company,  which  may  be  authorized 
to  build  and  maintain  a  structure  across  the  navigable  waters  of 
tliis  State,  to  the  right  of  navigation,  Chief  Justice  Dixon,  in  the 
case  of  Milwaukee  G.  L.  Co.  v.  Schooner  u  Gamecock,"  23  Wis. 
151,  says :  "  The  great  question  in  this  case  is  that  which  relates 
to  the  duty  of  the  company  to  lav  its  pipes  so  as  not  to  interfere 
with  the  rights  of  navigation.     We  have  examined   this  question 
with  much  care,  and  are  satisfied  that  the  charge  of  the  learned 
nidge  is  a  correct  statement  of  the  law  applicable  to  the  case.  .  •  • 
The  question  is  settled  by  authority,  and  we  fully  sanction  and 
affirm  all  that  the  court  below  said  to  the  iury  upon  it."    The 
charge  of  the  circuit  judge  referred  to  by  the  learnea  chief  justice 
stated,  among  other  things,  "  that  although  the  plaintiff  had  the 
right  to  lay  its  pipes  at  the  bottom  of  the  river,  it  must  lay  them  in 
such  manner  as  not  to  interfere  with  the  navigable  capacity  of  the 
river,  so  that  vessels  may  pass  up  and  down  the  river  as  heretofore  in 
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the  free  exercise  of  all  the  rights  and  privileges  incident  to  the  man- 
agement of  ships."  In  another  part  of  his  charge  the  circuit  judge, 
referring  to  the  right  to  build  railroad  and  other  bridges  across 
navigable  streams,  says :  "  It  necessarily  follows,  from  all  this,  that 
all  the  qualifications  of  this  kind  of  legislation,  authorizing  these 
different  constructions,  are  and  must  be  subordinate  to  the  great 
right  of  navigation.'' 

The  Wisconsin  River  is  a  stream  over  which  the  regulations  of 
Congress  extend.  The  Montello,  20  Wall.  430.  In  regard  to  such 
streams  Judge  Cooley  says :  "  In  general  terms  it  may  he  said  that 
the  State  may  authorize  such  constructions  provided  they  do  not 
constitute  material  obstructions  to  navigation ;  but  whether  they 
are  to  be  regarded  as  material  obstructions  or  not  is  to  be  deter- 
mined in  each  case  upon  its  own  circumstances.  The  character  of 
the  structure,  the  facility  afforded  for  vessels  to  pass  it,  the  relative 
amount  of  traffic  likely  to  be  done  upon  the  stream  and  over  the 
bridge,  and  whether  the  traffic  by  rail  would  be  likely  to  be  more 
incommoded  by  the  want  of  the  bridge  than  the  traffic  by  water 
with  it,  are  all  circumstances  to  be  taken  into  account  in  deter- 
mining this  question.  It  is  quite  evident  that  a  structure  might 
constitute  a  material  obstruction  on  the  Ohio  or  Mississippi,  where 
vessels  are  constantly  passing,  which  would  be  unobjectionable  on 
a  stream  which  a  boat  only  enters  at  intervals  of  weeks  or  months. 
The  decision  of  the  State  legislature  that  the  erection  is  not  an 
obstruction  is  not  conclusive,  but  the  final  determination  will  rest 
with  the  federal  courts,  who  have  jurisdiction  to  cause  the  struc- 
ture to  be  abated,  if  it  be  found  to  obstruct  unnecessarily  the  traffic 
upon  the  water.  Parties  constructing  the  bridge  must  be  prepared 
to  show,  not  only  the  State  authority,  and  that*the  plan  and  con- 
struction are  proper,  but  also  that  it  accommodates  more  than  it 
impedes  the  general  commerce."  Perhaps  the  last  remark  of  the 
learned  author  as  to  the  necessity  of  the  bridge-owner  showing  that 
his  bridge  accommodates  more  than  it  impedes  the  general  com- 
merce is  not  a  true  test  as  to  his  right  to  maintain  the  bridge.  If  it 
does  not  in  fact  materially  or  unnecessarily  obstruct  the  water 
navigation  it  would  seem  sufficient  without  investigating  the  com- 
parative aid  which  the  bridge  affords  to  the  general  commerce  of 
the  country. 

In  Blanchard  v.  W.  U.  Tel.  Co.,  60  N.  Y.  510,  the  court  of 
appeals  says :  u  In  furtherance  of  commerce  and  travel  slight  ob- 
structions, and  such  pis  may  temporarily  interrupt  the  passage  of 
vessels  or  occasion  a  cursory  inconvenience,  but  which  do  not  ma- 
terially impair  navigation,  are  made  lawful  and  tolerated  by  reason 
of  the  great  public  good  that  results  from  these  inconsiderable  dis- 
turbances of  the  right  of  the  public  to  the  free  and  uninterrupted 
use  of  navigable  streams.  Upon  this  principle  the  bridging  of 
streams,  the  building  of  wharves,  and  other  like  acts  are  permitted ; 
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the  necessary  obstruction  in  every  case,  being  reduced  to  its  mini- 
mum. If  tnere  is  an  unnecessary  interference  with  the  navigation 
the  act  becomes  unlawful  by  reason  of  the  excess  of  the  limits  within 
which  obstructions  are  allowed  in  the  interest  of  the  public"  The 
rule  above  stated  is  sanctioned  by  this  court  in  Barnes  v.  Racine,  4 
Wis.  454,  466. 

Within  the  rule  established  by  the  courts  the  allegation  in  the 
complaint  in  the  first  statement  of  the  cause  of  action,  that  the 
main  channel  of  the  river  was  so  obstructed  by  the  6tone  abutments, 
piles,  and  piers  of  the  defendant's  bridge  that  no  boats  or  rafts 
could  pass  said  bridge  in  safety  without  guide  booms  extending 
up  the  stream  from  each  end  of  the  span,  clearly  shows  an  unneces- 
sary and  unlawful  obstruction  of  navigation  upon  the  river;  and  it 
could  be  no  defence  that  the  engineer  of  the  United  States  had  not 
designated  such  span  as  the  channel  span.  If  there  was,  in  fact, 
another  and  safer  way  to  pass  said  bridge,  or  if  the  engineer  in 
charge  had  designatea  another  place  as  the  channel  span,  and  the 
defendant  had  maintained  the  proper  booms  at  such  designated 
span,  so  that  the  plaintiff  could  nave  passed  his  raft  in  safety  at 
such  other  place,  such  facte  might  be  a  defence  to  the  plaintiffs 
action.  Upon  the  statement  in  the  complaint  no  presumption 
of  law  arises  that  such  was  the  fact.  Such  facte  are  defensive 
matter  to  be  set  up  by  the  answer. 

The  allegations  of  unlawful  obstruction  made  in  the  second  state- 
ment are  equally  conclusive  against  the  defendant  upon  the  ques- 
tion of  unnecessary  obstruction  to  the  navigation  of  the  river.  In 
Enos  v.  Hamilton,  27  Wis.  256,  this  court  says :  "  If  the  obstruc- 
tion of  the  river  sg  that  it  could  not  be  navigated  was  lawful,  and 
continued  only  for  a  reasonable  length  of  time,  according  to  the 
course  of  navigation,  or  if  it  was  made  necessary  by  reason  of  mis- 
fortune or  inevitable  accident,  and  without  fault  on  the  part  of  the 
defendants,  these  were  matters  prfcperlv  coming  from  the  defence 
and  which  need  not  be  negatived  by  the  complaint."  As  to  the 
sufficiency  of  the  allegations  of  the  complaint  to  show  an  unlawful 
obstruction,  see  Illinois  R  P.  Co.  v.  Peoria  Bridge  Asso.,  48  III 
467. 

By  the  Coubt. — The  order  of  the  circuit  court  is  affirmed,  and 
the  cause  is  remanded  for  further  proceedings  according  to  law. 

See  next  case  and  note. 
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Missoubi  River  Packet  Co. 

v. 
Hannibal  and  St.  Joseph  R.  R.  Go. 

(79  Missouri  Report*,  478.) 

The  first  section  of  the  act  of  congress  of  July  26th,  1866,  "  to  authorize 
the  construction  of  certain  bridges,"  etc.  (14  U.  8.  Stat,  at  Large,  244),  did 
not  confer  upon  the  district  courts  of  the  United  States  exclusive  jurisdic- 
tion of  litigation  arising  from  any  obstruction  of  navigation  by  any  bridge 
■built  under  the  act,  but  only  jurisdiction  concurrent  with  that  of  the  State 
courts  in  such  cases. 

If  in  the  construction  of  a  bridge  over  a  navigable  river,  a  departure  be 
made  from  the  terms  of  an  act  of  congress  authorizing  it,  the  bridge  will,  to 
that  extent,  be  an  unlawful  structure,  aud  the  owners  liable  for  any  dam- 
age which  it  may  cause  or  help  to  cause  to  any  vessel  navigating  the  river  in 
charge  of  a  pilot  exercising' usual  and  ordinary  care  and  skill. 

The  above  act  provided  that  the  piers  of  any  drawbridge  to  be  built 
thereunder,  should  be  parallel  with  the  current  of  the  river,  and  the  spans 
on  each  side  of  the  pivot-pier  should  not  be  less  than  160  feet  in 
length  in  the  clear.  Held,  that  in  order  to  comply  with  the  act,  not  only 
must  the  piers  be  parallel  with  the  current,  but  the  spans  next  to  the  pivot- 
pier  must  be  160  feet  long,  in  the  clear,  measured  on  a  line  at  right  angles 
to  the  current ;  and  that  measurement  on  a  line  crossing  the  current  at  any 
other  angle  would  not  give  160  feet  of  clear  space  available  for  navigation, 
and  was  not,  therefore,  what  the  act  called  for. 

The  proper  measure  of  damages  for  injuries  to  a  steamboat  caused  by  col- 
lision, is  the  charter  value  of  the  boat  during  the  time  lost  by  reason  of  the 
injury  and  the  necessary  cost  of  repairs.  m 

Appeal  from  Jackson  Circuit  Court. 
Geo.  W.  Easlev  for  appellant. 
Gage  &  Ladd  for  respondent. 

Rat,  J. — The  petition  was  filed  February  20th,  1875,  and  con- 
tained two  counts.  The  first  alleged  that  prior  to  the  4th  dav  of 
March,  1874,  the  defendant  had  erected  and  on  said  day  maintained 
in  the  Missouri  River  near  the  southern  bank  thereof,  at  Kansas 
City,  a  certain  lumber  and  timber  structure ;  and  nearer  the  centre 
of  the  river  at  that  point  another  structure,  box-like  in  form  and 
filled  with  stone,  rising  to  a  height  of  thirty  feet  or  more  above 
the  surface  of  the  river,  both  of  which  were  obstacles  in  the  way 
of  vessels  and  rendered  navigation  dangerous;  that  said  structures 
were  erected  and  maintained  wrongfully  and  in  violation  of  the 
rights  of  the  plaintiff  and  the  public  to  the  free  and  unobstructed 
use  of  the  river  as  a  highway ;  that  the  first  mentioned  structure 
had  changed  the  ordinary  current  of  the  river  which  had  formerly 
been  parallel  to  the  face  of  the  structures,  so  that  on  the  4th  day 
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of  March,  1874^  it  flowed  with  great  velocity  from  the  southern 
shore  diagonally  across  toward  the  box-like  structure  near  the 
middle  of  the  river ;  that  while  the  Alice,  one  of  plaintiffs  steam- 
boats, was  on  said  day  in  the  exercise  of  due  care  and  caution  at- 
tempting to  pa86  down  the  river  between  said  structures,  it  was  by 
the  changed  current  hurled  from  its  course  near  the  shore,  out  in- 
to the  river  against  said  structure  of  timber  and  6tone,  and  was  by 
the  shock  so  injured  that  her  repair  became  necessary,  and  during 
such  repair  the  plaintiff  was  deprived  of  the  use  ot  the  boat,  by 
means  of  which  plaintiff  sustained  damages  in  the  sum  of  $2500, 
for  which  it  prayed  judgment.  The  second  count  alleges  an  in- 
jury to  the  St.  Luke,  another  of  plaintiff's  boats,  occurring  in  the 
same  way,  on  the  15th  day  of  September,  1874,  and  prayed  judg- 
ment on  account  thereof  for  $3000. 

To  this  petition  defendant  first  interposed  a  plea  to  the  jurisdic- 
tion, alleging  "  that  the  structures  complained  of  were  a  part  of 
the  Kansas  City  bridge,  owned  by  defendant  and  erected  oy  au- 
thority of  an  act  of  congress ;  that  the  Missouri  River  was  a  navi- 
gable stream,  and  that  said  structures  were  located  within  the 
jurisdiction  of  the  district  court  of  the  United  States  for  the  west- 
ern district  of  Missouri,  which  court  had  exclusive  jurisdiction  of 
the  subject  matter  of  the  action." 

This  plea  was  heard  and  overruled  by  the  court  and  exceptions 
duly  saved ;  whereupon  the  defendant  filed  its  answer,  which  was  in 
substance  as  follows :  The  answer  consisted  of  a  general  denial,  and 
a  special  defence  which  stated  that  congress,  by  an  act  approved 
July  25th,  1866,  authorized  the  construction  of  a  bridge  across  the 
Missouri  River  at  or  near  Kansas  City ;  that  the  Kansas  City  & 
Cameron  R.  R.  Co.  availed  itself  of  ,the  provisions  of  6aid  act  and 
built  a  bridge  at  Kansas  City,  which  was  a  pivot  drawbridge  with 
a  draw  over  the  main  channel  of  the  river  at  an  accessible  and 
navigable  point,  and  with  spans  of  160  feet  in  length  in  the  clear 
on  each  side  of  the  pivot-pier  of  the  draw;  that  the  next  ad- 
joining spans  to  the  draw  were  250  feet,  and  were  thirty  feet 
above  low-water  mark  and  ten  feet  above  the  high-water  mark, 
measuring  to  the  bottom  chord  of  the  bridge,  and  with  piers 
which  were,  at  the  time  of  the  location  and  construction  thereof, 
parallel  with  the  current  of  the  river;  that  the  Kansas  City  & 
Cameron  R.  R.  Oo.  afterward  consolidated  with  the  defendant, 
whereby  the  latter  became  owner  of  the  bridge,  and  was  such 
on  the  4th  day  of  March,  1874,  and  thereafter;  that  under  aDd 
by  authority  of  said  act  of  congress  the  defendant  maintained 
said  bridge  and  the  structures  complained  of  in  plaintiffs  petition, 
which  the  answer  alleged  were  parts  of  said  bridge ;  that  by  means 
of  the  premises  said  bridge  was  a  lawful  structure,  and  that  if 
plaintiff  had  sustained  any  damage  in  consequence  thereof,  the 
defendant  was  not  liable  therefor,  and  said  act  of  congress  and  the 
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alleged  compliance  with  its  terms  was  pleaded  as  a  full  and  com- 
plete bar  to  plain  tiff  8  action. 

The  reply  specifically  denied  compliance  with  the  provisions  of 
the  act  oi  congress ;  that  the  spans  were  of  the  required  length  or 
that  the  piers  were  parallel  to  the  current  of  the  river ;  or  that  the 
structures  mentioned  in  the  petition  were  any  part  of  the  bridge. 

Upon  this  state  of  the  pleadings  the  cause  was  tried  by  a  jury. 
The  evidence  submitted  oefore  them,  as  we  gather  from  the  re- 
cord, is  quite  voluminous,  but  we  shall  only  refer  to  such  portious 
as  we  deem  necessary  to  a  proper  disposition  of  the  material  ques- 
tions presented  by  the  record.  The  sections  of  the  act  of  congress, 
authorizing  the  building  of  the  bridge,  are  as  follows : 

Section  2.  Any  bridge  built  under  the  provisions  of  this  act 
may,  at  the  option  of  the  company  building  the  same,  be  built  as 
a  drawbridge  with  a  pivot  or  other  form  of  draw,  or  with  un- 
broken or  continuous  spans;  provided  that  if  the  said  bridge  shall 
be  made  with  unbroken  and  continuous  spans,  it  shall  not  be  of 
less  elevation  in  any  case  than  fifty  feet  above  extreme  high- water 
mark,  as  understood  at  the  point  of  location,  to  the  bottom  chord 
of  the  bridge.  Nor  shall  the  spans  of  said  bridge  be  less  than 
250  feet  in  length,  and  the  piers  of  said  bridge  shall  be  parallel 
with  the  current  of  the  river,  and  the  main  span  shall  be  over  the 
main  channel  of  the  river,  and  not  less  than  300  feet  in  length ; 
and  provided,  also,  that  if  any  bridge  built  under  this  act  shall  be 
constructed  as  a  pivot  drawbridge  with  a  draw  over  the  main 
channel  of  the  river  at  an  accessible  and  navigable  point,  and  with 
spans  of  not  less  than  160  feet  in  length  in  the  clear  on  each  side 
of  the  central  or  pivot-pier  of  the  draw,  and  the  next  adjoining 
spans  to  the  draw  shall  not  be  less  than  250  feet ;  and  saidf  spans 
shall  not  I>e  less  than  thirty  feet  above  low-water  mark,  and  not 
less  than  ten  feet  above  extreme  high-water  mark,  measuring  to 
the  bottom  chord  of  the  bridge,  and  the  piers  of  said  bridge  shall 
be  parallel  with  the  current  of  the  river ;  and  provided,  aTso,  that 
said  draws  shall  be  opened  promptly  upon  reasonable  signal  for 
the  passage  of  boats,  whose  construction  shall  not  be  such  as  to  ad- 
mit of  their  passage  under  the  permanent  spans  of  said  bridge,  ex- 
cept when  trains  are  passing  over  the  same ;  but  in  no  case  shall 
unnecessary  delay  occur  in  opening  the  said  draw  during  or  after 
the  passage  of  trains. 

Section  3.  Any  bridge  constructed  under  this  act  and  accord- 
ing to  the  limitations,  shall  be  a  lawful  structure,  and  shall  be  rec- 
ognized and  known  as  a  post  route,  upon  which  also  no  higher 
charge  shall  he  made  for  the  transmission  over  the  same  of  the 
mails,  the  troops  and  munitions  of  war  of  the  United  States  than 
the  rate  per  mile  paid  for  their  transportation  over  the  railroads 
or  nublic  highways  leading  to  the  same  bridge. 

Section  10.     Any  company  authorized  by  the  legislature    of 


278  MISSOURI  RIVER  PACKET  CO.  *  HANNIBAL,  ETC.,  R.  R.  00. 

Missouri  may  construct  a  bridge  across  the  Missouri  River  at  the 
city  of  Kansas  upon  the  same  terms  and  conditions  provided  for  in 
this  act. 

The  last  paragraph  of  the  first  section  of  said  act  is  as  follows: 
"  And  in  case  of  any  litigation  arising  from  any  obstruction,  or 
alleged  obstruction,  to  the  free  navigation  of  said  river,  the  cause 
may  be  tried  before  the  district  court  of  the  United  States  of  any 
State  in  which  any  portion  of  said  obstruction  or  bridge  touches.'' 

In  regard  to  the  construction  of  the  bridge  it  appears  that  it  is  a 
pivot  drawbridge,  and  while  its  piers  are  parallel  with  the  current 
of  the  river  they  are  not  at  right  angles  to  the  current  or  the  river, 
but  range  diagonally  across  the  current  and  river.  It  also  appears 
necessarily,  that  the  superstructure,  or  the  bridge  erected  thereon, 
runs  diagonally  across  the  piers,  the  current  and  the  river.  It 
further  appears  that  the  act  of  congress,  under  which  the  bridge 
was  constructed,  provided  that  all  drawbridges  built  under  the 
act  should  be  constructed  as  pivot  drawbridges,  with  a  draw  over 
the  main  channel  of  the  river  at  an  accessible  and  navigable  point, 
and  with  spans  of  not  less  than  160  feet  in  length,  in  the  clear,  on 
each  side  of  the  central  or  pivot-pier  of  the  draw.  It  also  appears 
that  while  the  measurement  along  the  line  or  chord  of  the  bridge 
(which  runs  diagonally  across  the  piers  and  the  current)  gives  & 
distance  of  160  feet ;  yet  the  open  space  between  the  piers  when 
measured  at  right  angles  with  the  piers,  or  current,  was  only  153 
feet  and  a  fraction.  It  also  appears  that  the  drawbridge,  when 
swinging  open  to  permit  the  passage  of  boats,  rested  upon  two 
timber  structures,  called  upper  aud  lower  draw-rests,  which  had 
for  their  foundation,  cribs  sunk  into  the  river  and  filled  with  rock. 
There  was  also  an  ice-breaker  in  front  of  the  upper  draw-rest,  and 
forming  a  part  of  it.  In  addition  to  the  upper  and  lower  draw- 
rests,  there  were  four  cribs,  two  above  and  two  below  the  pivot- 
pier,  and  between  it  and  the  draw-rests.  These  draw-rests  thus 
connected  with  the  pivot-pier  were  situated  near  the  middle  of  the 
river,  parallel  with  the  current,  and  all  taken  together  extended  up 
and  down  the  river  about  the  length  of  the  draw,  aud  were 
claimed  to  be  necessary  parts  of  the  structure.  The  head  of  the 
upper  draw-rest,  however,  with  its  ice-breaker  attached,  was  180 
feet  above  the  pivot-pier. 

On  the  6outh  side  of  the  south  draw  opening,  a  row  of  pontoons 
were  placed  extending  from  pier  No.  1,  up  the  river  about  340  feet 
to  the  shore,  pier  No.  1  being  about  sixty-five  feet  from  the  Kansas 
City  shore  and  being  the  pier  on  which  the  south  end  of  the  draw 
rests  when  in  position.  These  pontoons  were  constructed  of  a 
number  of  flat  boats  from  fifty-three  to  sixty-five  feet  in  length 
and  from  eighteen  to  twenty  feet  in  width,  chained  together,  eo 
that  their  outer  edge  presented  a  straight  line  next  to  the  channel, 
and  they  thus  formed  a  timber  shore  or  floating  dock.     These  pon- 
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toons  were  nearly  parallel  with  the  drawbridge  when  open,  but 
gave  somewhat  greater  width  at  the  ripper  end,  on  the  shore,  than 
at  the  lower  end  at  pier  No.  1  to  which  it  was  fastened.  At  the  trial 
these  pontoons  were  not  pretended  to  be  any  part  of  the  bridge  or 
structure  which  the  defendant  was  by  law  authorized  or  required 
to  place  there,  or  keep  in  position.  They  constitute  what  the  peti- 
tion denominates,  "a  certain  lumber  and  timber  structure,"  near 
the  southern  bank  of  the  river  at  that  point,  while  the  upper  draw- 
rest  with  its  ice-breaker  attached,  is  what  jt  designates,  "  another 
structure  box-like  in  form,"  etc.,  situated  near,  the  centre  of  the 
river,  etc.,  both  of  which  are  charged  to  be  obstacles  in  the  way  of 
vessels  and  dangerous  to  navigation. 

It  further  appears  that  the  pontoons  remained  floating  and  in 
position  until  tlie  latter  part  of  the  winter  of  1873-4,  when  they 
sank.  The  evidence  for  the  plaintiff  tended  to  show  that  they  sank 
transversely,  or  in  a  direction  quartering  out  into  the  river ;  that 
there  was  a  cross-current,  starting  from  near  the  south  shore,  above 
the  head  of  the  pontoons  and  running  diagonally  across  the  river, 
in  the  direction  of  the  upper  draw-rest;  and  that  while  the  boats 
were  attempting  to  pass  the  draw-bridge,  in  charge  of  skilful 
pilots,  exercising  ordinary  care  and  skill,  they  were  caught  by  the 
cross  current  and  hurled  against  the  upper  draw-rest  and  injured, 
whereby  they  were  damaged  and  disabled  and  required  repairing, 
which  was  done  at  a  large  expense  and  outlay ;  and  that  they  were 
necessarily  detained  from  service  and  use  for  the  period  of  from 
fifteen  to  twenty  days  each  ;  that  the  charter  value  or  hire  of  said 
boats  per  day  was  at  least  $100,  and  that  they  could  have  been 
readily  chartered  or  hired  at  that  sum.  On  the  other  hand  the 
testimony  for  the  defendant  tended  to  show  that  no  such  cross-cur- 
rent existed,  and  that  the  injury  to  boats  occurred  by  reason  of 
want  of  due  care  and  skill  of  said  pilots  in  the  management  of 
said  boats. 

On  all  these  several  points  there  was  a  large  mass  of  conflicting 
and  contradictory  evidence,  on  both  sides.  There  was  also  much 
other  irrelevant  and  unimportant  testimony,  not  necessary  to  notice. 
On  this  state  of  facts,  under  the  issues  aforesaid,  the  court  gave  for 
the  plaintiff,  over  the  objections  of  the  defendant,  the  following 
instructions : 

1.  -Unless  the  bridge  mentioned  in  the  answer  had  piers  which 
were  parallel  to  the  current  of  the  river,  and  spans  of  not  less  than 
160  feet  in  the  clear  on  each  side  of  the  pivot  pier,  then  said  bridge 
is  an  illegal  structure  and  an  unlawful  obstruction  to  the  navigation 
of  the  Missouri  River,  and  if  the  jury  believe  from  the  evidence 
that  it  was  not  such  a  bridge,  and  further  believe  that  the  plaintiff's 
boats,  Alice  and  St.  Luke,. or  either  of  them,  while  attempting  to 
pass  through  the  draw  of  the  bridge  in  charge  of  pilots  exercising 
usual  and  ordinary  care,  6truck  the  draw-rest  of  the  bridge,  and 
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were  thereby  damaged,  then  the  jury  will  find  their  verdict  for  the 
plaintiff,  as  to  sack  boats. 

2.  If  the  jury  believe  from  the  evidence  that  the  defendant 
erected  its  bridge  in  such  manner  that  the  pier  thereof  known  as 
the  pivot  pier,  with  the  draw-rests  attached  thereto,  was  not  parallel 
to  the  current  of  the  river  and  that  the  same  so  remained  up  to  the 
lime  of  the  accidents  to  the  plaintiff's  boats  complained  of;  or,  if 
the  jury  believe  from  the  evidence  that  the  defendant  so  constructed 
its  said  bridge  that  the  span  thereof,  on  the  south  side  of  the  pivot 
pier  and  next  adjoining  it,  was  less  than  160  feet  in  length  in  the 
clear  between  said  pier  No.  1,  and  said  pivot  pier  or  the  draw-rest 
attached ;  and  if  the  jury  further  believe  from  the  evidence  that 
plaintiff's  steamboats,  Alice  and  St.  Luke,  or  either  of  them,  were 
while  plaintiff  was  navigating  said  river  with  said  boat  or  boats,  by 
reason  of  defendant's  failure  to  have  said  pier  parallel  to  said  cur- 
rent, or  by  reason  of  defendant's  failure  to  nave  said  span  160  feet 
in  the  clear  as  above,  thrown  against  the  draw-rest  of  said  bridge 
and  broken  and  injured,  then  the  jury  will  find  for  the  plaintiff  for 
damages  so  received  by  the  boats  or  boat  so  injured;  unless  the 
jury  are  also  satisfied  from  the  evidence  that  the  plaintiff's  agents 
and  pilots  were  guilty  of  negligence  or  unskilfulness  in  the  man- 
agement of  said  boats  or  boat  so  injured,  and  that  such  negligence 
or  unskilfulness  contributed  directly  to  the  accident  or  accidents 
by  which  said  boats  or  boat  were  injured. 

3.  If  the  jury  believe  from  the  evidence  that  there  was  a  cross- 
current in  the  Missouri  River  setting  out  from  the  6outh  shore 
thereof,  near  where  the  pontoons  had  been  fastened  to  said  shore 
and  running  thence  to  the  head  of  the  draw-re6t  attached  to  the 
pivot  pier,  and  that  said  cross-current  was  created  by  the  sinking 
of  defendant's  pontoons  in  the  river  during  the  winter  of  1873-4, 
and  that  while  plaintiff  was  navigating  said  river  with  the  steam- 
boats Alice  and  St.  Luke,  or  either  of  them,  and  by  its  pilots  using 
reasonable  and  ordinary  skill  and  care  in  handling  said  boats  or 
boat,  said  boats  or  either  of  them  were  by  the  force  of  said  cross- 
current carried  against  6aid  draw-rest  and  injured,  then  the  jury 
will  find  for  the  plaintiff  the  amount  of  the  damage  received  by 
inch  boat  or  boats. 

4.  If  the  jury  find  for  the  plaintiff  for  damages  to  6aid  steam- 
boats, or  either  of  them,  they  will  find  for  the  amount  of  the  charter 
Talue  of  such  boat,  during  the  time  of  her  necessary  detention  by 
reason  of  such  injury,  and  also  for  the  cost  of  necessary  rehire 
caused  by  such  injury,  as  the  same  are  shown  by  the  evidence,  not 
exceeding  however  $2500  for  damages  to  the  Alice  and  $3000 
for  damages  to  the  St.  Luke. 

The  defendant  asked  no  less  than  eighteen  instructions,  only  two 
of  which  were  given  by  the  court ;  one  of  them,  No.  18,  in  a  modi- 
fied form,  to-wit : 


883  MISSOURI  RIYSR  PACKET  CO.  V.  HANNIBAL,  ETC.,  R.  R.  GO. 

ond  count,  and  that  said  pilot  ran  said  boat  through  the  6011th  in- 
stead pf  the  north  draw  of  said  bridge,  and  in  doing  so  was  want- 
ing in  proper  judgment,  care  and  skill,  amounting  to  negligence, 
which  contributed  directly  to  the  injury  sustained  by  said  boat,  they 
mn?t  find  for  the  defendant  on  said  second  count. 

There  was  a  verdict  for  plaintiff  for  $5300,  and  judgment 
accordingly,  from  which  the  defendant,  in  due  time  and  manner, 
annealed  to  tins  court. 

The  first  question  presented  for  our  consideration  by  this  record 
is  tiie  plea  to  the  jurisdiction.  This,  we  think,  was  properly  over- 
ruled. The  language  of  the  act  of  congress  relied  on  in  support 
of  this  plea  is  as  follows :  u  And  in  case  of  any  litigation,  arising 
from  any  obstruction,  or  alleged  obstruction  to  the  free  navigation 
of  said  river,  the  cause  mav  be  tried  before  the  district  court  of  the 
United  States  of  any  State  in  which  any  portion  of  said  obstruction 
or  bridge  touches/'  The  only  purpose  and  effect  of  this  provision 
was  to  confer  jurisdiction  upon  the  federal  court,  and  not  to  divest 
or  exclude  the  common-law  jurisdiction  of  the  State  courts  over 
such  litigation.  In  such  cases  the  common-law  jurisdiction  of  the 
two  courts  is  concurrent.  There  was,  therefore,  no  error  in  over- 
ruling this  plea. 

The  next  question  arises  upon  the  special  defence,  set  up  in  the 
answer  and  here  relied  on,  to  the  effect  that  the  bridge  and  struct- 
ures complained  of  were  built  under  and  in  compliance  with  the 
authority  of  the  act  of  congress  of  July  25th,  1866,  and  are  there- 
fore lawful  structures,  and  that,  if  plaintiff  has  sustained  any 
damage  in  consequence  thereof,  the  defendant  is  not  liable  therefor. 

The  law  applicable  to  this  question,  and  pertinent  to  this  case,  is 
well  expressed  by  Wood  on  the  Law  of  Nuisance,  in  sections  302, 
596,  and  621,  to  the  following  effect :  "  Whatever  is  authorized  by 
statute,  within  the  scope  of  legislative  powers,  is  lawful,  and  there- 
fore cannot  be  a  nuisance.  But  this  must  be  understood  as  subject 
to  the  qualification,  that  when  an  act,  that  would  otherwise  be  a  nui- 
sance, is  authorized  by  statute,  it  only  ceases  to  be  a  nuisance  so 
long  as  it  is  exercised  within  the  scope  of  the  powers  conferred. 
.  .  .  But  if  the  powers  of  the  act  are  exceeded,  or  exercised  in  a 
manner  different  from  that  provided  in  the  grant  of  authority,  the 
grant  will  be  no  protection,  and  the  party  doing  the  acts  will  be 
chargeable  for  a  nuisance  at  the  suit  of  persons  injured  thereby,  the 
same  as  though  there  had  been  no  color  of  authority  given  for  their 
exercise.  ...  The  rule  at  present  recognized  may  be  stated  to  be, 
that  where  a  person  sustains  a  special  damage  peculiar  to  himself, 
either  in  person  or  property,  direct  or  consequential,  from  a  public 
nuisance,  whether  arising  from  the  obstruction  of  a  highway,  or 
from  any  cause,  he  6hall  liave  his  remedy  therefor."  These  posi- 
tions are  abundantly  supported  by  the  authority  cited,  and  are  be- 
lieved to  be  a  correct  statement  of  the  law  upon  this  subject. 
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In  the  first  place,  it  must  be  remembered  that  in  a  proceeding 
like  this  it  is  not  necessary  to  inquire  or  determine  whether  the 
bridge  in  question  is  so  far  unlawful  and  unauthorized,  as  to  be 
subject  to  removal  as  a  public  nuisance.  With  that  question  we 
have  now  nothing  to  do,  and  we  express  no  opinion  upon  it.  As  has 
been  said  elsewhere:  "It  may  be  that  in  a  case  presenting  that 
question,  it  might  be  held  that  the  obstruction  to  navigation  is  so 
slight  as  to  be  tolerated,  in  view  of  the  greater  aid  to  commerce 
rendered  by  the  structure."  But  upon  the  facts  of  this  case,  and 
for  the  purpose  of  this  action,  in  the  language  of  the  same  court,, 
"It  is  sufficient  to  say  that  if  the  structure  is  not  according  to  the 
limitation  of  the  act  of  congress  it  is  so  far  unauthorized,  and  the 
defendant  is  therefore  liable  for  any  injury  to  the  plaintiffs  vessels, 
'which  was  caused,  or  contributed  to,  by  the  unlawful  structure." 
Missouri  River  Packet  Co.  v.  Harm.  &  St.  Jo.  R.  R.  Co.,  2  Fed. 
Jlep.  290.  This,  we  think,  is  the  fair  construction  and  legal  effect 
of  the  plaintiffs  instructions  on  this  branch  of  the  case.  These 
instructions,  when  viewed,  as  they  should  be,  in  the  light  of  the 
issues  and  evidence  in  the  cause,  will,  we  apprehend,  be  found  to- 
contain  nothing  substantially  antagonistic  to  the  law  on  this  sub- 
ject  as  above  announced  in  Wood  on  the  Law  of  Nuisances. 

On  the  question  of  compliance  with  the  act  of  congwm  in  the 
construction  of  the  bridge,  the  evidence  on  this  point,  as  we  have 
seen,  is  to  the  effect,  that  while  the  piers  of  said  bridge  are  parallel 
with  the  current  of  the  river,  they  are  not  at  right  angles  to  the  cur- 
rent of  the  river;  but  range  diagonally  across  the  current  and  the 
river ;  and  that  the  structure  thereon  necessarily  runs  in  the  same 
direction,  and  at  the  same  angle.  The  evidence  also  shows  that 
while  the  measurement  along  the  line  or  cLord  of  the  bridge  givea 
a  distance  of  160  feet,  yet  the  open  space  between  the  piers  ana  the 
structures  connected  therewith,  when  measured  at  right  angles 
with  the  piers  of  the  current,  was  only  153  feet  and  a  fraction. 
Was  this  a  compliance  with  the  act  of  congress  in  question  ?  We 
think  not.  If  such  a  reduction  from  such  a  measurement  is  permis- 
sible, why  may  not  a  larger  reduction  from,  a  wider  departure  from 
the  true  line  directly  across  the  current,  be  justifiable?  In  constru- 
ing the  act  we  must  look  to  its  spirit  and  reason.  Its  purpose  mani- 
festly was,  as  has  been  said,  to  reserve  for  the  purposes  of  navigation,. 
160  feet  open  space,  .in  the  clear,  wholly  unobstructed  and  avail- 
able for  the  passage  of  vessels.  This  result,  as  we  have  seen,  is  not 
obtained  by  measurement  along  the  chord  of  the  bridge,  running 
as  it  does  diagonally  across  the  piers,  the  current  and  the  river,  and 
such  measurement  cannot  therefore  be  the  correct  one,  or  within 
the  intendment  of  congress  in  the  passage  of  the  act.  It  follows 
therefore  that  the  structures  in  question  under  the  law  and  evidence 
in  thiscase,  and  for  the  purposes  of  this  action,  are  so  far  unauthor- 
ized as  to  render  the  defendant  liable  for  any  injuries  to  plaintiffs 
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vessels  which  were  caused  or  contributed  to  by  the  unlawful  struc- 
tures, while  such  vessels  were  attempting  to  pass  through  the  draw  of 
the  bridge  in  charge  of  pilots  exercising  nsnal  and  ordinary  care  and 
skill.  Missouri  River  racket  Co.  v.  Hann.  &  St.  Jo.  R.  R.  Co.,  2 
Fed.  Rep.  285 ;  Dugan  v.  Bridge  Co.,  27  Pa.  St.  303 ;  Jolly  v. 
Terre  Haute  Bridge  Co.,  6  McLean,  237 ;  Columbus  Ins.  Co.  v. 
■Curtenius,  6  McLean,  209,  and  authorities  cited. 

There  are  other  minor  questions  incidental  to  this  one,  mentioned 
in  the  briefs,  wlrich  are  either  necessarily  involved  in  the  decision 
of  this  one,  or  otherwise  unnecessary  to  a  proper  disposition  of  the 
oase,  and  need  not  be  further  noticed. 

As  it  was  not  pretended  at  the  trial,  as  we  have  seen,  that  the 
pontoons  or  lumber  and  timber  structures  near  the  southern  bank 
of  the  river  at  that  place,  were  any  part  of  the  bridge  or  strncture 
which  the  defendant  was  by  law  authorized  or  required  to  place 
there  or  keep  in  position,  they  were  confessedly  illegal  structures 
and  unauthorized  obstructions  to  navigation,  and  the  instructions 
for  plaintiff  on  that  point  are  clearly  unobjectionable  and  need  no 
comment. 

The  instructions  given  by  the  court  of  its  own  motion,  if  subject 
to  any  criticism,  are  in  no  sense  prejudicial  to  the  defendant,  and  it 
oannot  complain  of  them.  Of  the  eighteen  instructions  asked  by 
the  defendant,  the  seventeenth  and  eighteenth  were  given,  the  lat- 
ter in  a  modified  form.  Many  of  the  others  were  in  6ub6tance  the 
opposite  of  those  given  or  otherwise  antagonistic  to  the  law  of  the 
oase  as  hereinbefore  declared.  The  rest  of  them  were  either  mere 
legal  abstractions  or  otherwise  unimportant  to  the  proper  solution 
of  the  case. 

The  next  and  only  remaining  question  necessary  to  notice  is  as 
to  the  measure  of  damages,  and  the  instructions  in  that  behalf. 
The  instruction  for  the  plaintiff  on  this  question,  under  the  plead- 
ings and  evidence  in  the  cause,  we  thftik,  is  unexceptionable.  The 
jury  were  thereby  told  that  if  they  found  for  the  plaintiff,  they 
would  find  for  the  amount  of  the  charter  value  of  such  boat  during 
the  time  of  her  necessary  detention  by  reason  of  such  injury,  and 
also  for  the  cost  of  necessary  repairs  caused  by  such  injury,  as  the 
same  are  shown  by  the  evidence,  not  to  exceed,  however,  $2500 
damages  to  the  Alice,  and  $3000  for  damages  to  the  St.  Luke. 
This  case  is  clearly  distinguishable  from  that  class  of  cases  where 
it  has  been  justly  iield  that  speculative  damages,  or  such  as  depend 
upon  the  probable  profits  and  losses  of  steamboats  during  con  tern- 
plated  voyages,  are  altogether  too  uncertain  and  indefinite  to  be 
made  the  subject  of  judicial  inquiry  before  a  jury.  In  such  cases 
the  jury  would  have  to  weigh  mere  probabilities,  and  their  task 
would  be  a  mere  calculation  of  chances.  Not  so  under  this 
instruction.  The  investigation  in  this  particular  is  limited  to  the 
simple  inquiry  of  the  charter  value  or  hire  of  the  boats,  for  the 
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5eriod  of  their  necessary  detention  for  the  purpose  of  repairs, 
'his  question  is  simple  in  its  nature,  of  easy  ascertainment,  and 
not  obnoxious  to  the  objection  of  chance,  speculation  and  probabili- 
ties. It  is  as  easy  to  ascertain  as  the  rental  value  of  a  house  for  a 
given  period,  or  the  monthly  salary  of  a  clerk.  And  as  we  have 
seen  that  there  was  evidence  before  the  jury  tending  to  show  the 
amount  of  the  charter  value  or  hire  of  the  boats  in  question,  we 
see  no  just  objection  to  the  instruction,  upon  the  eviaence  in  the 
cause.  Missouri  River  Packet  Co.  v.  Hann.  &  St.  Jo  R.  R.  Co.,. 
2  Fed.  Rep.  294 ;  Williamson  v.  Barrett,  13  How.  110 ;  The  Balti- 
more, 8  Wall.  387 ;  The  Cayuga,  14  Wall.  278 ;  The  Morning 
Star,  4  Biss.  62 ;  Whitehall' Trans.  Co.  v.  N.  J.  Steamboat  Co.,  51 
N.  Y.  369 ;  Mailler  v.  Ex.  Propeller  Line,  61 N.  Y.  316. 

Upon  the  whole,  the  case  seems  to  have  been  fairly  tried,  under 
proper  instructions,  and  as  the  evidence  on  all  the  controverted 
points  was  conflicting  and  contradictory,  the  finding  and  judgment 
thereon  will  not  be  disturbed. 

For  these  reasons  the  judgment  of  the  circuit  court  is  affirmed. 
All  concur. 

Liability  of  Railroad  Companies  in  Constructing  Bridges. — In  Lee  e. 
Pembroke  Iron  Co.,  57  Me.  481,  it  was  held  that  where  the  channel  of  a 
navigable  river  is  so  obstructed  by  the  construction  of  a  bridge  as  to  cause 
ancient  mill  rights  to  be  injured  or  land  to  be  overflowed,  the  land-owner 
may  recover  damages.  See,  further,  Dugan  v.  Bridge  Co.,  27  Pa.  St.  303  ; 
Columbus  Insurance  Co.  «.  Curtenius,  6  McLean.  209  ;  Jolly  v.  Terre  Haute 
Bridge  Co.,  6  McLean,  237  ;  Missouri  River  Packet  Co.  v.  Hannibal  &  St.  J. 
R.  R.,  2  Fed.  Rep.  285  ;  Memphis  &  Ohio  R.  R.  v.  Hicks,  5  Sneed  (Tenn.), 
427  ;  Rogers  v.  Kennebec  &  P.  R.  R,  35  Me.  819  ;  Philadelphia,  W.  &  B. 
R.  R.  v.  Philadelphia*  H.  Steam  T.  Co.,  23  How.  29. 

Analogous  Case. — In  Missouri  River  Packet  Co.  «.  Hannibal  &  St.  J. 
R.  It.,  1  McCrary  C.  C.  281,  where  the  defendants  built  a  bridge  across  the 
Missouri  River  under  the  act  of  Congress  of  July  25,  1866  requiring  that  the 
passage-way  for  vessels  between  the  piers  of  any  drawbridge  shall  be  160  feet 
wide  in  the  clear,  it  was  held,  that  the  proper  measurement  is  by  a  line  run, 
ning  directly  across  the  channel  and  at  right  angles  to  the  piers,  and  that 
the  bridge  in  question  being  built  diagonally  across  the  river  a  measurement 
along  its  line  is  not  the  proper  measurement. 

8ie  also,  generally,  Baltimore  v.  St  oil,  52  Md.  435  ;  Newport  &  Cincinnati 
Bridge  Co.  v.  United  States,  105  U.  S.  470  ;  Mason  v.  Harper's  Ferry  Bridge 
Co.,  17  W.  Va.  398  ;  Miller  *.  New  York,  18  Blatchf.  C.  C.  212. 


286    OMAHA   AND  REPUBLICAN  VALLEY   B.   B.  V.  BROWN. 


Omaha  and  Republican  Yaxley  RE. 

v. 
Brown. 

(16  Nebraska  Report*,  161.) 

The  O.  &  R.  Y.  R.  Co.  constructed  a  railway  bridge  across  the  Platte 
river,  the  piers  being  twenty  feet  apart  from  centre  to  centre.  An  ice  gorge 
having  formed  above  the  bridge,  by  which  the  water  of  the  river  was  thrown 
out  of  the  channel,  whereby  the  property  of  B  was  injured  and  destroyed, 
held,  that  there  being  sufficient  evidence  tending  to  prove  that  the  openings 
between  the  piers  were  not  sufficient  to  permit  the  free  passage  of  such  quan- 
tities of  ice  and  water  as  might  reasonably  be  expected  to  occur  occasionally, 
the  verdict  would  not  be  set  aside. 

Erbor  to  the  district  court  for  Saunders  County.     Tried  below 
before  Post,  J. 

A.  J.  Poppleton  and  J.  M.  Thurston  for  plaintiff  in  error. 
W.  J.  Connell  and  George  W.  Doane  for  defendant  in  error. 

Maxwell,  J. — This  cause  was  before  this  court  in  theyear  1883 
and  is  reported  in  14  Nebraska,  170 ;  s.  c,  11  Am.  &  Eng.  R.  R. 
Cas.  501,  the  judgment  being  reversed.  On  the  second  trial  the 
Jury  returned  a  verdict  in  favor  of  Brown  for  the  sum  of  $6000. 
he  principal  ground  of  error  relied  upon  in  this  court  is,  that  the 
verdict  is  unsupported  by  the  evidence. 

It  is  alleged  in  the  petition  in  substance  that  in  the  year  1876 
the  railroad  company  const  ructed  a  railway  bridge  across  the  Platte 
river,  between  the  counties  of  Douglas  and  Saunders;  that  Brown, 
about  the  year  1876,  erected  a  grist-mill  on  the  bottom  lands  6outh 
of  the  Platte  river,  in  Saunders  county,  and  some  distance  below 
the  bridge  in  question.  This  mill  was  propelled  by  water  from  a 
stream  running  parallel  with  the  river.  In  March,  1881,  an  im- 
mense ice  gorge  was  formed  at  the  bridge,  which  for  a  time  made 
a  complete  dam  across  the  river,  and  caused  the  water  to  flow  over 
the  bottom  lands  south  of  the  river,  depositing  sediment  from  one 
inch  to  three  feet  in  thickness  and  destroying  the  water  power  and 
mill  property  of  Brown.  It  is  also  alleged  that  said  bridge  and  the 
approaches  to  the  same  were  constructed  in  such  a  negligent,  wrong- 
ful, and  improper  manner  as  to  create  and  remain  an  unlawful  ob-. 
struction  in  said  Platte  river  and  to  prevent  the  natural  flow  of 
water  and  ice  therein,  and  to  cause  the  same  to  gorge,  back  up,  and 
overflow  upon  the  adjoining  lands,  and  that  in  consequence  of  such 
negligent  and  wrongful  construction  of  said  bridge  and  its  ap- 
proaches the  ice  gorge  in  question  formed  next  to  said  bridge  and 
caused  the  injury  complained  of. 

The  railway  company  in  its  answer  admits  the  construction  of 
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the  bridge ;  that  it  continues  to  use  the  same  as  a  part  of  its  line, 
bat  denies  that  said  bridge  was  constructed  in  a  negligent,  wrong- 
ful, or  improper  manner,  and  alleges  that  it  was  and  is  a  suitable, 
safe,  proper,  and  lawful  structure.  It  denies  that  the  bridge  formed 
an  obstruction  to  the  flow  of  ice  or  water  in  said  river  in  such 
manner  as  to  cause  a  gorge  of  the  ice  therein,  or  to  cause  the  river 
to  overflow  its  banks,  and  alleges  that  the  damages  sustained  by 
Brown  were  caused  by  the  unprecedented  high  water  in  the  spring 
of  1881,  and  resulted  wholly  from  the  elements  or  the  act  of  God. 

The  question  presented  is,  whether  or  not  the  bridge  in  question 
was  properly  constructed  and  maintained.  The  testimony  shows 
that  the  Platte  river  at  the  point  where  the  bridge  is  located  is  a 
little  less  than  2100  feet  in  width.  The  bridge  in  question,  as  de- 
scribed by  the  engineer  of  the  railroad  company,  "  is  constructed 
with  pile  bents,  five  piles  to  the  bent,  driven  in  the  sand,  which 
were  driven  by  a  hammer  of  2250  fall."  The  following  is  a  por- 
tion of  his  testimony : 

Q.  What  is  the  distance  between  bents  from  centre  to  centre  of 
the  piles  ? 

A.  Twenty  feet. 

Q.  What  is  the  percentage  of  the  space  taken  up  by  the  piling 
in  that  bridge  ? 

A.  About  one  in  twenty. 

Q.  About  five  per  cent  ? 

A.  Yes,  sir. 

Q.  How  high  were  the  banks  of  the  river  at  the  time  of  the  con- 
struction of  that  bridge  over  the  ordinary  surface  of  the  river  in 
low-water  times  on  the  south  side  of  the  river? 

A.  About  three  or  four  feet. 

Q.  How  were  they  on  the  north  side? 

A.  About  six  or  seven  feet. 

*■•••• 

Q.  How  high  was  that  bridge  in  the  clear  to  the  bottom  of  the 
stringers  from  the  ordinary  surface  of  the  water? 

A.  \  should  say  from  low-water  mark  to  the  bottom  of  the 
stringers,  my  impression  is  it  was  about  eight  feet,  between  seven 
and  eight  feet. 

•  •••••• 

Q.  I  will  ask  you  as  an  engineer,  in  your  opinion,  whether  the 
bridge  that  you  planned  and  constructed  on  the  Platte  river  at 
Valley,  in  view  of  the  known  habits  and  floods  of  the  river,  and 
in  view  of  the  fact  that  all  other  railway  bridges  along  its  course 
were  constructed  in  substantially  the  same  manner  and  had  up  to 
that  time  proved  sufficient,  if  it  was  a  suitable,  safe,  and  proper 
bridge  to  accommodate  the  ordinary  known  and  usual  floods  of  ice 
and  water  ? 

A,  Yes,  sir.     From  the  experience  I  have  had  and  from  the  ob- 
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serration  I  hare  had  from  the  river  when  I  had  charge  of  bridges, 
and  from  going  and  examining  the  Oreapolis  bridge  to  see  if  there 
were  any  damages.  I  concluded  to  the  best  of  my  judgment  the 
bridge  was  sufficient  for  the  ice  and  floods. 

Xhree  other  railway  engineers  also  testify  to  substantially  the 
same  facts.  It  also  appears  from  the  testimony  that  the  first 
bridge  constructed  in  this  manner,  in  this  State,  at  least,  was 
that  across  the  North  Platte  on  the  main  line  of  the  Union 
Pacific  Ry.,  the  width  of  the  channel  being  about  2000  feet. 
This  bridge  was  erected  in  1868,  and  continued  unimpaired  until 
the  breaking  up  of  the  ice  in  the  spring  of  1881.  The  second  bridge 
constructed  on  this  plan  was  that  of  the  B.  &  M.  Ry.  across 
the  Platte  near  Kearney,  in  1871-2.  The  river  at  that  point  is 
divided  into  numerous  channels,  their  aggregate  width  being 
about  4000  feet.  The  third  bridge  across  the  river  was  that  of  the 
6.  &  M.  Ry.  near  Oreapolis,  constructed  in  1872.  This  bridge 
stood  until  die  spring  of  1881,  when  a  portion  of  it  was  taken  out 
by  the  ice.  In  rebuilding  it  the  distance  between  the  piers  in  the 
main  channel  was  greatly  increased,  apparently  for  the  purpose  of 
not  obstructing  ice  or  driftwood.  The  fourth  railway  bridge  in  the 
order  of  time  constructed  across  the  river  was  the  one  in  question. 
The  testimony  tends  to  show  that  the  engineer  made  but  little  in- 
quiry into  the  habits  of  the  river  before  constructing  the  same. 
He  seems  to  have  examined  the  bridge  at  Oreapolis,  and  as  that 
had  stood  for  four  years  without  serious  difficulty,  he  seems  to  have 
taken  it  for  granted  that  it  would  continue  to  do  so.  Indeed,  it 
may  be  doubted  whether  the  testimony  shows  that  any  of  the  en* 

fineers  had  given  that  careful  inquiry  and  consideration  to  the 
abits  of  the  river  for  a  series  of  years  as  to  enable  them  to  make 
careful  estimates  of  the  amount  of  water  and  ice  which  might  rea- 
sonably be  expected  to  occur  occasionally,  without  regard  to  such 
great  and  sudden  overflows  as  are  often  designated  acts  of  God. 
At  any  rate,  the  plan  of  the  North  Platte  bridge  was  substantially 
adhered  to,  the  distance  between  the  bents  being  uniform,  whether 
driven  in  deep  or  shallow  water,  in  the  main  channel  or  on  a  6and 
bar.  That  such  a  bridge  is  sufficient  for  ordinary  seasons,  would 
seem  to  be  established.     But  it  is  not  so  clear  that  it  would  freely 

f)ermit  the  passage  of  ice  and  water  in  seasons  where  the  winter 
las  been  very  severe  and  long  continued  and  accompanied  with 
deep  snow.  One  witness  testifies  that  in  the  spring  of  1867  the 
water  in  the  river  was  about  as  high  as  in  1881,  but  not  so  much 
ice.  A  witness  also  testifies  that  he  has  seen  cakes  of  ice  going 
down  the  river  30,  40,  and  50  feet  across.  On  the  part  of  Brown 
three  engineers,  men  familiar. with  the  subject,  were  called  as  wit- 
nesses. Objections  were  made  to  them  because  they  were  not  rail- 
road engineers.  But  this  objection  is  untenable.  That  they  pos- 
sessed knowledge  upon  the  subject  is  clearly  shown,  and  the  weight 
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of  their  testimony  was  for  the  jury  to  determine.  All  of  these 
witnesses  testify  that  the  openings  in  the  bridge  were  too  narrow 
to  admit  of  the  free  passage  of  ice.  This  was  proper  for  the  jury 
to  consider.  In  conclusion,  the  proof  shows  as  clearly  as  human 
testimony  can  establish  a  fact,  that  the  gorge  formed  against  the 
bridge ;  that  in  consequence  thereof  nearly  the  entire  water  of  the 
river  was  thrown  out  of  the  channel  on  to  the  bottom  lands,  and 
that  thereby  the  property  of  Brown  was  injured  and  destroyed, 
and  his  loss  is  the  full  amount  of  the  verdict.  We  adhere  to  the 
law  as  stated  in  this  case  in  14  Neb.  173,  but  in  our  opinion  the 
bridge  in  question  was  not  constructed  according  to  the  rules 
therein  stated.  It  follows  that  the  judgment  must  oe  affirmed. 
Judgment  affirmed 

Reese,  J.,  having  been  a  witness  on  the  trial  in  the  court  below, 
did  not  sit  at  the  hearing  and  took  no  part  in  the  decision. 

DISSENTING  OPINION. 

Cobb,  C.  J. — While  the  judgment  of  the  district  court  must  be 
affirmed  for  the  want  of  a  majority  of  this  court  to  reverse  it,  I  re- 
gret to  be  obliged  to  withhold  my  concurrence  in  the  above  opinion 
of  my  brother  Maxwell.  I  find  no  fault  with  the  syllabus,  so  far 
as  it  goes,  and  I  agree  that  the  weight  to  be  given  to  the  conflict- 
ing testimony  of  the  professional  witnesses  is  a  matter  which  the 
law  leaves  with  the  jury,  and  with  which  this  court  cannot-  inter- 
fere, whatever  might  be  our  opinion  as  to  the  relative  weight  that 
we  would  accord  to  the  testimony  of  such  professional  witnesses  in 
a  matter  heard  before  ourselves. 

But  upon  the  trial  there  was  evidence  admitted  on  the  part  of 
the  plaintiff  therein  which  I  think  should  have  been  excluded ;  and 
in  overruling  the  objection  of  the  defendaut  to  such  evidence,  there 
was  prejudicial  error.  I  copy  from  the  bill  of  exceptions  a  part 
of  the  direct  testimony  of  W.  C.  Walters,  a  witness  on  the  part  of 
the  plaintiff  in  the  court  below.  After  having  testified  at  considera- 
ble length  as  to  the  ice  gorge  and  overflow  of  1881,  the  value 
and  damage  to  plaintiff's  property,  his  examination  continued  as 
follows : 

Q.  State,  if  you  know,  from  personal  observation  how  this 
bridge  has  affected  the  flow  of  ice  and  water  in  the  Platte  river  at 
other  times  than  at  the  time  of  this  particular  gorge,  with  refer* 
ence  to  throwing  water  and  ice  or  causing  gorges  to  throw  the  ice 
and  water  out  of  its  banks  ? 

A.  The  bridge  was  so  constructed  that  it  was  almost  impass- 
able. 

Objected  to  by  defendant's  attorney  as  incompetent.  Objection 
sustained. 

80  A.  &  E.  R  Cas.— 19 
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Q.  State  what  it  has  done,  that  you  have  seen  it  do  since  the 
gorge  of  '81  ? 

Objected  to  as  incompetent  by  defendant's  attorney.  The  gen- 
tleman has  repeatedly  stated  in  the  presence  of  the  jury  that  dur- 
ing last  winter  and  '81  that  the  company  was  compelled  to  keep  a 
gang  of  men  at  their  bridge  for  the  purpose  of  blowing  up  and 
removing  the  ice  gorge,  and  he  has  stated  this  against  our  objec- 
tion for  the  purpose,  as  we  say,  of  influencing  the  jury  in  the  con- 
sideration of  this  case,  and  the  statement  is  not  supported  by  the 
evidence. 

Q.  Do  you  know  whether  or  not  at  other  seasons  than  this  par- 
ticular season  of  '81  gorges  of  ice  have  been  forced  against  this 
particular  bridge  ? 

Objected  to  for  the  reason  that  it  is  leading.  Objection  over- 
ruled. 

A.  It  has. 

Q.  State  what  are  the  facts  in  that  regard,  and  describe  the 
extent  of  the  flow  of  the  water  and  ice  in  the  river? 

Objected  to  as  incompetent,  for  the  reason  that  it  has  no  ten- 
dency to  prove  the  negligent  construction  of  the  road.  Objection 
overruled.     Defendant  excepts. 

A.  In  the  spring  of  1882  the  ice  gorged  against  the  bridge. 

Under  the  law  as  laid  down  in  this  case  when  it  was  before  this 
court  at  a  previous  term,  14  Neb.  170,  the  only  question  to  which 
the  above  testimony  could  be  held  to  be  applicable  was,  whether 
at  the  time  of  the  construction  of  this  bridge,  in  the  year  1876,  the 
said  railway  company,  in  planning  and  constructing  its  bridge, 
brought  to  their  execution  the  engineering  knowledge  and  skill 
ordinarily  practised  in  such  works,  and  saw  to  the  practical  appli- 
cation of  such  knowledge  and  skill  to  the  work  in  hand,  among 
other  things  so  as  to  allow  of  the  passage  of  water  and  ice  such  as 
is  known  to  pass  in  the  stream  annually,  or  which  may  reasonably 
be  expected  to  occur  occasionally. 

The  law  as  thus  laid  down  ought  to  have  been  followed  by  the 
district  court  in  the  second  trial.  But  in  the  admission  of  the 
above  testimony  I  think  that  it  was  widely  departed  from  and  dis- 
regarded. The  conduct  of  the  river  in  years  subsequent  to  the 
erection  of  the  bridge  could  have  no  possible  bearing  upon  the 
question  of  care,  diligence,  and  skill  used  by  the  railway  company 
in  the  plan  and  construction  of  the  bridge  in  question.  The  plain- 
tiffs cause  of.  action  was  complete,  if  ever,  in  1881;  hence  from 
every  point  of  view  evidence  of  the  conduct  of  the  river  in  1882 
was  wholly  irrelevant  and  inadmissible,  and  I  think  that  said  tes- 
timony may  be  presumed  to  have  been  prejudicial  and  injurious 
to  the  plaintiff  in  error. 

For  the  above  reason  I  think  that  the  judgment  ought  to  be 
reversed  and  a  new  trial  awarded. 
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Chicago,  M.  and  St.  P.  Ry.  Co. 

{Advance  Case,  Iowa.     December  12,  1884.) 

Id  an  action  to  recover  possession  of  land  taken  by  a  railroad  company  for 
light  of  way.  damages  may  be  recovered. 

Section  1247  of  the  Iowa  Code  requires  that  notice  by  name  must  be 
given  to  the  owner  of  land  sought  to  be  taken  for  right  of  way  by  a  railroad 
company. 

Appeal  from  Palo  Alto  district  court. 

Action  to  recover  possession  of  certain  real  estate,  and  for  dam- 
ages. There  was  a  judgment  for  the  defendant.  The  plaintiff  ap- 
peals. 

Soper,  Crawford  &  Carr  for  appellant. 

Geo.  E.  Clarke  for  appellee. 

Adams,  J. — The  land  in  question  is  occupied  by  the  defend- 
ant for  the  use  of  its  railroad,  being  a  part  of  three  tracts,  of  forty 
acres  each,  in  Palo  Alto  County.  The  plaintiff  shows  by  his  pe- 
tition that  he  became  the  owner  of  the  three  tracts  on  the  twenty- 
fourth  day  of  September,  1881,  by  title  derived  through  one  Kate 
Perry,  and  that  the  defendant  has  constructed  its  track  over  the 
land,  by  reason  of  which  he  has  sustained  damages  in  the  sum  of 
$100.  The  defendant  moved  to  strike  out  so  much  of  the  plaintiff's 
petition  as  sets  up  a  claim  for  damages,  the  motion  being  based 
upon  the  ground  that  the  petition  shows  that  the  land  has  been 
t^ken  for  railroad  right  of  way,  and  that  the  damages  for  such  in- 
jury, if  any,  can  be  assessed  only  by  the  special  tribunal  provided 
y  statute.  The  court  sustained  the  motion,  and  the  plaintiff  as- 
signs the  ruling  as  error.  At  a  former  term  of  this  court  we  held, 
in  this  case,  that  the  ruling  of  the  court  was  correct.  After  the 
opinion  was  filed,  we  discovered  a  case  which  had  been  overlooked 
by  both  court  and  counsel,  in  which  it  was  held  that  damages  may 
be  recovered  in  an  action  of  trespass.  Rush  v.  Burlington,  C.  it. 
<&  N.  ft.  Co.,  57  Iowa,  201.  The  opinion  was  very  brief,  and  the 
ruling  in  question  was  contained  in  a  single  remark,  and  did  not 
■especially  enlist  our  attention.  We  do  not  regard  the  question  as 
one  of  great  importance,  and  while  a  majority  would  be  satisfied 
on  principle  to  adhere  to  the  original  opinion,  we  do  not  feel  justi- 
fied in  overruling  the  case  above  cited,  and  it  follows  that  the  mo- 
tion to  strike  out  the  claim  for  damages  should  have  been  over- 
ruled. 
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There  is  one  other  question  in  the  case  which  was  determined 
by  the  former  opinion,  with  which  decision  we  are  content,  and  we 
desire  to  add  nothing  further  in  its  support;  and,  as  that  opinion 
will  not  be  published,  we  here  incorporate  so  much  of  the  former 
opinion  as  pertains  to  that  question : 

"  2.  We  come  now  to  the  second  and  only  remaining  branch  of 
this  case.  The  defendant,  by  way  of  answer,  averred  certain  facts 
as  constituting  a  legal  assessment  under  the  statute,  and  condemna- 
tion of  the  land.  To  the  answer  the  plaintiff  demurred,  and  the 
demurrer  was  overruled.  An  assessment,  it  appears,  was  made, 
and  the  only  question  presented  is  as  to  the  sufliciency  of  the  no- 
tice to  bind  this  plaintiff.  The  notice  given  was  a  notice  by  pub- 
lication, and  the  person  who  was  the  owner  at  that  time  was  not 
specifically  named  therein.  The  defendant,  however,  insists  that 
no  notice  was  necessary,  and  that,  besides,  if  it  was,  the  notice  was 
sufficient  for  that.  While  it  is  true  that  the  owner  was  not  speci- 
fically named  in  the  notice,  he  was  otherwise  described.  The  no- 
tice given  was  in  these  words:  '  To  Kate  Perry  .  .  .  and  All 
Other  Persons  Having  any  Interest  in  or  Owning  any  of  the  Fol- 
lowing Real  Estate,*  etc.  Kate  Perry,  it  appears,  was  formerly 
the  owner.  Just  prior  to  the  commencement  of  the  proceeding* 
she  sold  and  conveyed  to  one  Conable,  who  afterwards  conveyed  to 
the  plaintiff.  The  defendant,  failing  to  discover  the  conveyance 
of  Kate  Perry,  proceeded  as  if  she  still  remained  the  owner. 
Whether  it  would  be  competent  for  the  legislature  to  provide  for 
the  taking  of  land  for  a  public  improvement  without  notice  to  the 
owner,  we  need  not  determine.  Our  legislature  has  not  so  pro- 
vided. It  has,  on  the  other  hand,  expressly  prescribed  a  notice. 
Having  done  so,  we  must  hold  that  a  notice  is  necessary.  The 
only  question  to  be  considered,  then,  is  as  to  whether  the  notice  in 
question  was  a  notice  to  Conable,  the  plaintiff's  grantor,  and  the 
owner  at  the  time  of  the  proceedings  for  condemnation.  If  it  was 
a  notice  to  him,  it  must  have  been  by  reason  of  its  embracing  the 
words  4all  other  persons  having  any  interest  in,  or  owning  any 
of,  the  following  real  estate.5  As  to  whether  it  was  sufficient  de- 
pends upon  the  statute  under  which  it  was  given.  The  words 
above  quoted,  as  contained  in  the  notice,  are  the  words  of  the  stat- 
ute. Code,  §  1247.  But  it  also  provides  that  the  company  shall 
*  name  each  person  whose  land  is  to  be  taken  or  affected.  It  does 
not  provide  that  it  shall  do  so,  so  far  as  the  person  is  known,  bnt 
the  provision  is  unqualified.  We  cannot  hold  that  the  provision 
can  be  disregarded,  or  that  a  qualification  can  be  ingrafted  upon  it 
by  judicial  construction.  There  would,  indeed,  be  no  possible 
question  but  for  the  provision  requiring  the  notice  to  run  to  'all 
persons,'  etc. 

"  A  cardinal  rule  of  construction  is  that  courts  shall  give  force 
to  every  part  of  a  statute  or  instrument,  so  far  as  they  can  do  so 
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consistently.  If  we  adopt  the  construction  which  the  company 
contends  for  in  tlii6  case,  we  should  hold  virtually  that  it  is  imma- 
terial whether  the  owner  is  named  or  not,  providing  some  one  is 
named.  We  should,  as  it  seems  to  us,  virtually  nullify  an  express 
provision.  On  the  other  hand,  we  can  give  force  to  the  provision, 
and  still  not  hold  that  the  other  provision  is  useless.  The  notice, 
while  not  operative  as  constructive  notice  to  '  other  persons,'  might 
have  the  effect  to  actually  notify  them,  and  if  they  should  appear 
at  the  assessment,  as  they  might  be  expected  to  if  notified,  the  ob- 
ject would  be  accomplished.  The  provision  in  this  view  would 
seem  to  be  a  wise  one.  The  relation  of  the  railroad  company  to 
the  .land-owner  is  entirely  different  from  that  of  the  plaintiff  to 
the  defendant  in  an  action.  The  claim  of  the  company  is  not  to 
be  resisted.  Such  being  the  case,  it  is  to  be  supposed  that  the 
land-owner  would  embrace  the  earliest  opportunity  to  secure  a  legal 
assessment,  and  that,  too,  without  regard  to  the  question  as  to 
whether  he  had  been  notified  in  such  a  way  as  to  bind  him  if  he 
should  not  appear.  If  one  proceeding  proves  abortive,  another 
would  be  instituted.  The  object  of  the  statute  is  to  provide  the 
best  notice  practicable.  But  if  the  owner  is  not  named  in  it  we 
do  not  thiiik  he  is-  bound  by  it.  If  we  should  adopt  the  con- 
struction contended  for  by  the  company,  and  hold  that  he  is,  it  ap- 
pears to  us  that  an  inducement  would  be  offered  to  railroad  com- 
panies to  omit  the  name  of  the  owner,  and  to  name  some  third 
person,  or  some  fictitious  person,  that  they  might  enjoy  whatever 
advantage  they  could  from  the  absence  of  the  owner. 

"  In  our  opinion  the  proceedings  in  this  case  for  condemnation 
were  insufficient  to  bind  Conable,  and  that  consequently  they  can- 
not now  be  set  up  against  the  plaintiff.  We  think  that  his  de- 
murrer to  the  answer  should  have  been  sustained.     Reversed." 

Notice  to  Land-owner  of  Condemnation  Proceedings. — Where  the  land- 
holder is  denied  the  right  to  be  beard  upon  his  right  to  compensation  and 
toe  amount  thereof,  by  want  of  notice  of  the  condemnation,  this  amounts  to 
a  taking  of  his  property  within  the  constitutional  prohibition.  Stuart  v. 
Palmer,  74  N.  T.  188;  Johnson  v.  Joliet,  etc.,  R  R.,  23  111.  202;  Hood  v. 
Finch,  8  Wis.  881 ;  Seifert  v.  Brooks,  34  Wis.  443. 

Where  a  notice  to  the  land-holder  is  required  by  statute  and  is  not  given, 
the  proceedings  are  invalid.  Hood  v.  Finch,  8  Wis.  881 ;  Morgan  «.  Chicago, 
etc.,  R.  R,  86  Mich.  428;  Chicago,  etc.,  R.  R.  v.  Smith,  78  III.  96;  Anderson 
t.  Commissioners,  12  Ohio  St.  685 ;  Warwick  Institution  t>.  Providence,  12 
Rh.  Is.  144;  People  v.  Lockport,  etc.,  R.  R.,  13  Hun,  (N.  Y.),  211 ;  People  v. 
Kuiskern,  54  N.  Y.  52;  Norton  v.  Wallkill  Valley  *R.  R.,  68  Barb.  (N.  Y.) 
77;  New  Orleans,  etc.,  R.  R.  v.  Frederic,  46  Miss.  1. 

lo  many  of  the  States  notice  to  the  land-holder  is  required  by  statute. 
Bat  even  in  the  absence  of  such  a  statute  the  requisite  notice  should  be  given. 
Polly  c.  Railroad  Co.,  9  Barb.  449;  People  v.  Tallman,  36  Barb.  222;  Whit- 
•cher  v.  Benton,  48  N.  H.  157:  Missouri  River,  etc.,  R.  R.  v.  Shepard,  9  Eans. 
<*47;  Dickey  v.  Teunison,  27  Mo.  878;  Curran  v.  Shattuck,  24  Cal.  427. 

But  see  In  re  New  York  Elevated  Road,  70  N.  Y.  827;  Long  Island  R.  R. 
i.  Bennett,  10  Hun  (N.  Y.),  91;  People*.   Smith,  21  N.  Y.  595;  Tack*. 
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Pennsylvania  R.  R,  25  Pa.  St.  804;  Swan  v.  Williams,  2  Mich.  427;  Seifert 
v.  Brooks,  34  Wis.  443;  George's  Creek,  etc.,  Co.  v.  New  Central,  etc.,  Co.,. 
40  Md.  425. 

General  Authorities! — See,  generally,  Concord  Railroad  t>.  Greely,  17  N.  H» 
47;  Boston,  etc.,  R.  R.  v.  Folsom,  46  N.  H.  64;  Roberts  v.  Stark,  47  N.  H. 
223;  Kramer  v.  Cleveland,  etc.,  R.  R.,  5  Ohio  St.  140;  Quincy,  etc.,  R.  R.  t>. 
Kellogg,  54  Mo.  334;  Spurrier  c.  Wertner,  48  Iowa,  486;  Atlantic,  etc.,  R.  R» 
9.  Cumberland^  County  Commissioners,  51  Me.  &6;  Borland  t>.  Mississippi, 
etc.,  R.  R.,  8  Iowa,  148;  Dietrich  v.  Murdock,  42  Mo.  279;  Mississippi,  etc., 
R.  R.  v.  Byington,  14  Iowa,  572;  Dyckman  v.  New  York,  5  N.  Y.  434; 
Long  Island  R.  R.  «.  Bennett,  10  Hun  (N.  Y.),  91;  People  v.  Quigg,  59* 
N.  Y.  83;  Baltimore  &  Ohio  R.  R.  v.  P.,  W.  &  K.  R.  R.,  10  Am.  &  Eng. 
R.  R.  Cas.  444;  Rheiner  t\  Union  Depot,  etc.,  Co.,  14  Am.  &  Eng.  R.  R.  Cas» 
873;  Cummins  v.  Des  Moines,  etc.,  R.  R.,  17  Am.  &  Eng.  R.  R.  Cas.  86; 
Barlage  *.  Detroit,  G.  H.  &  M..R.  R.,  17  Am.  &  Eng.  R.  R.  Cas.  131. 


Stats  of  New  Jersey 
v. 
Hudson  Terminal  Ry.  Co. 

(46  New  Jersey  Law  BeporU,  289.) 

The  General  Railroad  act  does  not  authorize  corporations  organized  under 
it  to  take,  by  condemnation,  more  land  than  a  strip  one  hundred  feet  wide 
inter  terminos. 

If,  under  the  General  Railroad  act,  a  corporation  presents  a  petition  for 
the  condemnation  of  more  land  than  it  is  authorized  to  condemn,  averring  its 
inability  to  agree  with  the  owner  for  the  purchase  of  the  whole,  the  proceed- 
ings will,  on  certiorari,  be  set  aside  in  toto. 

Persons  named  in  a  petition  for  the  condemnation  of  land  as  claimants  of 
some  interest  in  the  land,  and  thereby  made  parties  to  the  proceedings,  may, 
by  certiorari,  question  the  authority  of  the  petitioner  to  institute  such  pro- 
ceedings, without  showing  that  they  really  have  an  interest  in  the  land. 

On  certiorari  to  review  proceedings  of  commissioners  in  the 
matter  of  condemnation  of  land. 

James  E.  Gowen  (of  Pennsylvania)  and  B.  Williamson  for  the 
prosecutors. 

W.  H.  Corbin  and  R.  Gilchrist  for  the  defendant. 

Dixon,  J. — On  January  16,  1884,  the  Hudson  Terminal  Ry* 
Co.,  organized  under  the  General  Railroad  act  (Rev.,  p.  925),  for 
the  construction  of  about  a  mile  and  a  quarter  of  railway  in  Jersey 
City,  instituted  proceedings  before  a  justice  of  this  court,  by  a  pe- 
tition for  the  condemnation  of  three  parcels  of  land  ;  thelirst  being 
a  strip  one  hundred  feet  wide  and  about  forty-one  hundred  ana 
fifty  feet  long,  extending  from  high- water  line  on  Coinmnnipaw 
cove,  easterly  to  the  centre  line  of  Washington  Street,  and  com- 
prising the  right  of  way  of  said  company  as  filed  in  the  office  of 
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the  Secretary  of  State ;  the  second  being  a  strip  one  hundred  feet 
wide  and  about  thirty-five  hundred  feet  long,  extending  from  the 
same  hisrh-water  line  easterly  to  a  point  six  hundred  feet  west  of 
the  centre  line  of  Washington  Street,  and  adjoining  the  first  strip 
on  the  north ;  the  third  being  a  block  of  land  six  hundred  feet  long 
and  four  hundred  and  thirteen  feet  wide,  lying  on  the  west  of  the 
centre  line  of  Washington  Street,  and  also  adjoining  the  first  strip 
on  the  north  and  the  second  strip  on  the  east.  The  justice  having 
made  an  order  appointing  commissioners  to  appraise  the  lands,  al- 
lowed a  certiorari  removing  the  proceedings  to  this  court,  at  the 
instance  of  some  of  those  whom  the  petitioner  had  made  parties  as 
claimants  of  the  land. 

These  prosecutors  seek  to  have  the  proceedings  set  aside  on  the 
ground  {inter  alia)  that  the  petitioner  has  no  right  to  take  by  con- 
demnation land  exceeding  one  hundred  feet  in  width. 

The  petition  alleges  that  the  condemnation  is  claimed  under  the 
eleventh  section  of  the  Railroad  act;  that  the  first  strip  is  required 
for  "  the  route  and  right  of  way,"  and  the  second  ana  third  strips 
for  "  certain  necessary  works,  buildings,  conveniences,  appurtenan- 
ces, and  appendages."  The  counsel  of  the  company  also  rely  upon 
the  same  section. 

This  section  begins  by  declaring  that  any  railroad  constructed 
under  the  provisions  of  the  act  shall  not  exceed  one  hundred  feet 
in  width,  unless  more  land  shall  be  required  for  the  slopes  of  cuts 
and  embankments.  The  term  "  railroad,"  as  here  employed,  cer- 
tainly does  not  embrace  all  lawful  structures  of  the  company,  for 
other  expressions  in  the  act  plainly  authorize  erections  beyond  the 
hundred-feet  strip,  but  the  parties  disagree  as  to  whether  it  is  lim- 
ited to  the  road-bed  and  tracks,  or  includes,  besides,  all  necessary 
works,  buildings,  conveniences,  appurtenances  and  appendages  men- 
tioned in  the  section,  and  for  which  land  may  be  condemned.  The 
petitioner  takes  the  former  position ;  the  prosecutors  the  latter. 
One  or  the  other  of  these  interpretations  is  unquestionably  correct, 
but  the  section  itself  does  not  clearly  indicate  which  should  be 
adopted.  In  the  English  Railway  Clauses  Consolidation  act  (8 
and  9  Vict.  c.  20),  care  was  taken  to  define  the  word  "  railway"  as 
including  with  the  way  the  fixed  appliances  appropriate  for  its  use, 
but  in  the  eleventh  section  of  our  act  the  expression  "railroad" 
seems  to  be  ambiguous.  Thus,  in  one  sentence  we  find  mention 
of  "the  route  of  such  railroad  and  the  .  .  .  necessary  works,  build- 
ings, conveniences,  appurtenances,  and  appendages  thereof,"  as 
though  these  works,  etc.,  were  embraced  in  the  idea  of  "  the  rail- 
road "  in  the  same  sense  as  its  route  was.  So  again,  another  clause 
speaks  of  "  a  railroad  with  a  single  or  double  track,  with  side  tracks, 
turnouts,  offices,  and  depots,"  thus  putting  offices  and  depots  in  the 
same  category  as  tracks  and  turnouts  as  part  of  the  railroad.  On 
the  other  hand,  the  proviso  of  the  section  refers  to  "said  railroad 


296  8TATE  OF  NEW  JER8EY  V.  HUDSON  TERMINAL  RY.    00. 

and  its  conveniences,  appurtenances,  and  appendages,"  as  if  these 
latter  were  things  additional  to  the  railroad  proper.  Hence,  I 
think,  if  we  were  confined  to  the  language  of  this  section,  the  mean- 
ing would  be  in  doubt. 

As  we  look  beyond  the  section  to  the  other  portions  of  the  act 
touching  the  power  of  condemnation,  they  appear  to  lean  in  favor 
of  the  interpretation  for  which  the  prosecutors  contend.  Thus,  in 
the  general  enumeration  of  corporate  powers  contained  in  the  first 
section,  the  power  to  take  lands  {i.e.,  by  condemnation)  seems  to 
be  limited  (i  IV.)  to  the  construction  of  the  road,  with  its  cuttings 
and  embankments.  So,  by  the  twelfth  section,  where  the  proceed- 
ings to  condemn  are  prescribed,  they  are  to  be  taken  for  the  pur- 
pose only  of  getting  land  or  materials  required  in  the  construction 
of  the  road.  The  term  road  in  these  sections  must  be  synonymous 
with  railroad  in  the  eleventh  section,  and  they  therefore  tend  to 
show  that  the  power  of  condemnation  was  confined  to  the  hundred- 
feet  strip.  Without  the  twelfth  section,  the  right  to  condemn  is 
not  legally  conferred  at  all,  and  if  the  word  "  road,"  as  used  in  it, 
does  not  embrace  any  other  structures  than  the  tracks  and  their 
bed,  then  the  power  of  condemnation  is  manifestly  inadequate  as 
to  the  purposes  for  which  it  may  be  exerted  ;  but  if  it  includes  the 
fixed  appliances  needed  in  operating  a  railroad,  it  is  sufficient  for 
ordinary  enterprises,  although  limited  in  extent. 

If  now  we  turn  from  mere  verbal  interpretation  to  more  sub- 
stantial considerations,  6urer  footing  will  be  found  leading  still  in 
the  same  direction. 

According  to  the  claim  of  the  petitioner,  the  power  of  condem- 
nation has  no  definite  limit;  it  extends  to  the  acquisition  of  any 
lands  required  for  the  construction  of  necessary  works,  buildings, 
conveniences,  appurtenances,  and  appendages.  Giving  to  the  word 
"  necessary,"  the  meaning  of  "appropriate  and  convenient,"  as  was 
done  in  State  v.  HancocK,  6  Vroom,  537,  it  becomes  obvious  that 
this  power  is  practically  unbounded,  save  by  the  corporate  uses  in 
which  a  railroad  company  can  legitimately  employ  real  estate.  How 
extensive  these  uses  are  a  little  reflection  suffices  to  show ;  even 
when  the  ujses  were  not  legitimate  it  would  generally  be  more 
profitable  for  the  individual  owner  to  surrender  his  estate  than  to 
engage  in  a  contest  over  so  shadowy  a  line.  Against  the  intention 
to  grant  to  any  corporation  so  large  a  power  over  private  property, 
there  must  exist  a  very  strong  presumption  and  very -clear  ex- 
pressions are  necessary  to  confer  it.     These  I  do  not  finS. 

Again,  it  is  plain  that  the  right  to  condemn,  delegated  by  this 
statute,  implies  the  power  to  purchase,  for  according  to  the  twelfth 
section,  an  effort  to  purchase  by  agreement  must  precede  the 
exercise  of  the  power  of  condemnation.  If,  therefore,  the  eleventh 
and  twelfth  sections  authorize  the  company  to  condemn,  and  hence 
to  purchase  lands,  without  stint,  for  the  erection  of  necessary,  i.e., 
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appropriate  and  convenient  works,  buildings,  conveniences,  ap- 
purtenances and  appendages,  then  it  becomes  difficult  to  see  what 
considerations  led  the  legislature  to  enact  the  seventeenth  section, 
which  grants  power  to  purchase,  have  and  hold  real  estate  at  or 
near  the  commencement  or  termination  of  the  road,  or  at  any 
other  point  on  the  line  of  the  road  where  the  directors  may  think 
proper  to  establish  a  depot,  not  exceeding  ten  acres  at  each  place ; 
and  to  erect  thereon  houses,  warehouses,  workshops  and  such  other 
buildings  and  improvements  as  they  may  deem  expedient  for  the 
safety  of  their  property,  and  for  other  necessary  uses  appertaining 
to  their  business.  The  purposes  for  which  land  may  be  acquired 
under  this  section  seem  to  me  no  broader  than  those  covered  by  the 
petitioner's  interpretation  of  the  eleventh  section.  The  distinction 
suggested  by  counsel  based  upon  the  use  of  the  word  "expedient," 
in  the  one,  and  "necessary,"  in  the  other,  vanishes  before  the  de- 
cision in  State  v.  Hancock.  But  while  the  purposes  are  not 
broader,  the  area  of  land  is  carefully  circumscribed.  Why  add 
-this  restricted  power  if  a  more  comprehensive  authority  had  al- 
ready been  granted  ? 

On  the  whole,  it  appears  more  rational  to  conclude  that  the 
legislature  designed  to  grant  only  limited  powers  over  real  estate, 
whether  by  condemnation  or  by  purchase,  that  the  former  can 
take  in  only  one  hundred  feet  in  width,  inter  terminos,  and  the 
latter  only  a  tract  of  ten  acres  at  each  designated  point.  This  will 
enable  companies  to  acquire  private  property  compulsorily  to  an 
extent  sufficient  for  their  indispensable  uses,  and  for  their  con- 
veniences to  go  into  the  market  as  other  buyers. 

But  if  the  claim  of  the  petitioner  had  better  support  than  I  have 
•been  able  to  discover,  it  is  a  doubtful  one  at  best,  and  to  doubt  is 
to  be  resolved  against  it. 

The  construction  thus  put  upon  this  statute  seems  to  accord 
with  that  usually  given  to  railroad  charters.  Inhabitants  of  Wor- 
cester v.  Western  R.  R.  Co.,  4  Mete.  564 ;  State  v.  Hancock,  4 
Vroom,  315,  316  *  s.  c,  6  Vrooni,  537,  548 ;  Childs  v.  Central  R.  R. 
€o.,  4  Vroom,  323. 

If,  then,  the  petitioner  has  not  power  to  condemn  all  the  land 
•described  in  the  petition,  can  these  proceedings  be  maintained  for 
so  much  as  is  within  the  hundred-feet  strip?  A  single  considera- 
tion shows  that  the  proceedings  must  stand  or  fall  in  toto.  Before 
applying  to  the  justice  f<  r  commissioners,  the  company  must  have 
been  unable  to  agree  with  the  owner  for  the  purchase  of  the  land 
required.  The  petition  avers  that  the  company  could  not  agree 
with  the  owners  as  to  the  price  of  all  the  lands  demanded  ;  but  it 
by  no  means  follows  that  a  bargain  could  not  have  been  made  for 
the  sale  of  the  hundred-feet  strip.  The  owners  are  entitled  to 
have  an  opportunity  for  such  a  contract  presented  before  their 
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land  can  be  taken  by  condemnation.     Hence,  the  entire  proceed- 
ing is  illegal. 

lint  the  petitioner  insists  that  the  prosecutors  have  no  interest 
in  the  land  described  in  the  petition,  and  therefore  are  not  entitled 
to  maintain  the  certiorari,  6ince  they  cannot  be  injured  by  the 
condemnation. 

The  question  which  we  have  above  decided  properly  precedes 
any  investigation  of  the  title  of  the  prosecutors.  The  petition 
avers  that  the  prosecutors  claim  an  interest  in  the  land,  and  makes 
them  parties  to  the  proceedings,  so  that  any  interest  which  they 
may  have  will  be  snbiected  to  the  petitioner's  use.  If  the  proceed- 
ings go  on  to  completion  and  stand  unreversed,  the  prosecutors 
will  be  precluded  from  any  further  controversy  as  to  the  right  of 
the  petitioner  to  take  possession  of  the  locus  m  quo  for  the  pur- 
poses of  its  railroad.  State  v.  Hudson  Tunnel  R.li.  Co.,  9  Yroomr 
548,  551.  The  petition  therefore  aims  to  cast  upon  the  prosecu- 
tors the  necessity  of  now  determining  finally  whether  the>*  have 
any  interest  in  this  land  which  cannot  lawfully  be  burdened  with 
the  petitioner's  uses,  and  of  showing  such  interest  if  they  claim  it. 
Thereupon  the  prosecutors  set  up  that  the  petitioner  has  no  au- 
thority to  impose  even  that  obligation  upon  tliem.  Certainly  it  is 
not  in  the  power  of  any  person  at  pleasure  to  require  every  other 
person  to  substantiate  his  claim  to  any  specific  property.  One 
must  show  some  peculiar  right  to  do  so.  The  petitioner's  sole 
claim  to  such  a  right  rests  upon  an  alleged  right  to  condemn.  Bat 
if  the  latter  be  unsupported,  as  we  think  it  is,  the  former  also  must 
fall.  By  reason,  therefore,  of  the  mere  .institution  of  this  proceed- 
ing against  the  prosecutors,  they  became  entitled  to  controvert  the 
authority  of  the  petitioner  to  institute  it,  without  regard  to  the 
question  whether  in  fact  they  had  any  estate  in  the  land  ;  and  the 
only  legal  mode  of  raising  such  a  controversy  was  by  the  certiorari 
which  they  have  purchased.  They  have,  therefore,  a  legal  stand- 
ing for  their  writ. 

Let  the  proceedings  be  set  aside,  with  costs. 

What  Amount  of  Land  a  Railroad  Company  may  Appropriate! — In  Chicago 
&  Western  Indiana  R.  H.  v.  Dunbar,  5  Am.  &  Eng.  R.  R.  Cas.  25$,  it  was 
held  that  the  law  authorizing  the  condemnation  of  private  property  for  rail- 
road purposes  is  limited  to  Mich  property  as  is  necessary  for  the  purpose  in 
question,  and  no  condemnation  proceedings  can  lawfully  be  had  of  property 
not  necessary  for  the  construction  or  use  of  the  road.  But  this  necessity  Deed 
not  be  made  certain  before  it  is  lawful  to  proceed  with  the  condemnation. 

In  Worcester  v.  West  Ry.  Co.,  4  Met.  (Mass.)  564,  it  was  held  that  the  com- 
pany may  take  to  the  limit  of  the  grant,  and  in  Babcock  o.  Western  R  R  it 
was  held  that  in  case  of  necessity  they  may  take  more.  But  courts  cannot 
extend  or  limit  the  appropriation.  TJ.  8.  v.  Harris,  1  Sumner,  21;  Nelson  e. 
Flemming,  36  Ind.  80;  New  Orleans  &'P.  R.  R.  v.  Gay,  82  La.  Ann.  471. 

In  Wisconsin  Central  R.  R.  t>.  Cornell  University,  10  Am.  &  Eng.  RR  Cas. 
108,  it  was  held  that  if  the  company  desires  to  appropriate  an  amount  of 
land  exceeding  the  width  authorized  by  statute,  and  the  owner  controverts 
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the  right  to  do  bo,  the  burden  of  proof  is  upon  the  company  to  prove  the 
necessity  for  such  an  appropriation.  R.  &  8.  R.  R.  e.  Davis,  43  N.  Y.  187; 
In  re  New  York  Central  R.  R.,  66  N.  Y.  407. 

General  Authorities.— Bowman  v.  Venice  &  Carondelet  R.R.,  102  III.  459; 
New  York  Central  R.  R.  e.  M.  G.  L.  Co.,  63  N.  Y.  326;  Cleveland  R.  R,  *. 
Speer,  56  Pa.  St.  325;  Philadelphia  R.  R.  v.  Williams,  54  Pa.  St.  103;  Protz- 
man  e.  Indiana  R.  R.f  9  Ind.  467;  Knight  v.  C.  R.  R.,  9  La.  Ann.  284;  New* 
Orleans  R.  R.  <?.  Second  Municipality,  1  La.  Ann.  128;  T.  &  W.  R.  R.  v. 
Daniels,  16  Ohio  St.  390;  Stacey  v.  Vermont  Central  R.  R.,  27  Vt.  39; 
Hill  t.  Western  Vermont  R.  R.,  32  Vt.  68;  Rensselaer,  etc.,  R.  R.  v.  Davis, 
43  N.  Y.  127;  Lance's  A  pp.,  55  Pa.  St.  16;  Preston  v.  Dubuque,  etc.,  R.  R.r 
11  Iowa,  15;  Indiana,  Peru,  etc.,  Ry.  Co.  v.  Rayl,  69  Ind.  424. 


Dubuque  and  D.  By.  Co, 

v 

DlEHL. 
(Advance  Case,  Iowa,     October  23, 1884.) 

The  law  of  Iowa  provides  that  in  the  case  of  abandoned  railroads  a  new- 
company  may  acquire  the  abandoned  right  of  way  by  condemnation  under 
the  statute,  but  that  a  land-owner,  who  has  previously  received  compensation) 
which  has  not  been  refunded  by  him,  shall  not  recover  the  second  time, 
"but  the  value  of  the  road-bed  and  right  of  way,  excluding  the  work  done 
thereon,  shall  be  is ec seed  to  the  former  company  or  its  legal  representative.*9 

The  supreme  court-will  not  decide  a  constitutional  question  unless  it  be- 
necessarily  involved  in  the  case,  which  cannot  be  disposed  of  without  the 
decision  of  such  question.  If  the  record  shows  other  questions  which  are 
decisive  of  the  case,  they  alone  will  be  considered,  and  the  parties,  by  waiv- 
ing other  questions,  cannot  form  an  agreed  case  upon  which  the  court  will 
decide  the  constitutional  question. 

Appeal  from  Wright  circuit  court. 

Action  to  recover  of  defendant  Diehl  money  paid  to  him  as 
sheriff  in  proceedings  had  under  the  statute  for  a  condemnation  of 
t  right  of  way  for  a  railroad.  Hathway  intervened,  claiming  the 
money  on  the  ground  that  he  was  the  owner  of  the  land.  A  de- 
mnrrer  to  plaintiff's  answer  to  the  petition  of  the  intervenor  was 
sustained.     From  this  ruling  plaintiff  appeals. 

McKenzie  &  Hemingway  for  appellant. 

Kagle  &  Weber  for  appellee. 

Bbck,  J.— The  cause  being  before  us  for  decision  upon  questions 
arising  on  demurrer  to  the  answer  of  the  intervenor's  petition,, 
thus  requiring  determination  of  the  sufficiency  of  the  pleadings,, 
they  must  be  set  out  with  particularity.  The  petition  alleges  that 
in  1881  plaintiff,  beins:  the  owner  of  the  right  of  way  for  a  railroad 
over  certain  land  in  Wright  County  which  it  had  acquired  by  pur- 
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•chase  from  the  Iowa  &  Pacific  Ry.  Co.,  sold  and  transferred  it  to 
the  Iowa  Central  &  Northwestern  Ry.  Co.,  in  the  following  man- 
ner  and  under  the  following  circumstances :  The  company  last 
named,  stealthily  and  by  force,  attempted  to  take  possession  of  the 
right  of  way  owned  by  plaintiff  over  the  land  in  question  and  other 
lands,  and  proceeded  to  condemn  the  same  under  the  provisions  of 
the  statute,  and  thereupon  plaintiff  commenced  a  proceeding  to  en- 
join them  from  proceeding  further  in  the  matter.  Pending  the 
litigation,  an  amicable  settlement  was  made  between  the  parties,  in 
which  it  was  agreed  that  the  Iowa  Central  &  Northwestern  Ky. 
Co.  should  pay  plaintiff  compensation  agreed  upon  for  the  work 
-done  upon  the  railroad  track,  and  such  further  sum  as  should  be 
assessed  by  the  jury  in  the  condemnation  proceedings,  the  whole 
.amount  thus  determined  to  be  paid  to  the  sheriff  of  Wright  County 
for  the  use  and  benefit  of  plaintiff.  Under  this  agreement  the 
right  of  way  was  condemned,  and  the  damages  assessed  were  paid 
to  the  defendant  Diehl,  who  was  at  the  time  sheriff.  He  now  re- 
fuses to  pay  the  money  to  the  plaintiff. 

The  sheriff,  answering  the  petition,  admits  that  he  received  the 
money  as  alleged  in  plaintiff's  petition.  He  alleges  that  the  right 
-of  way  in  question  was  condemned  in  1870  or  1871,  by  the  Iowa 
Central  &  Northwestern  Ry.  Co.,  and  in  those  years  6ome  work 
was  done  upon  the  track,  but  the  enterprise  was  abandoned  in  1871, 
and  was  not  again  resumed  until  1881 ;  and  the  owners  of  the  land 
upon  which  the  right  of  way  is  located  now  claim  the  money  in 
Ins  hands,  and  have  made  demand  therefor.  He  avers  that  he  is 
ready  and  willing  to  pay  the  money  to  the  parties  entitled  to  re- 
ceive it,  as  determined  by  the  decision  of  the  court. 

Hathway  filed  a  petition  of  intervention,  alleging  that  he  is  the 
-owner  of  the  land  upon  which  the  right  of  way  in  question  is  lo- 
cated ;  that  it  was  condemned  in  1870  or  1871,  and  some  work  was 
done  upon  the  railroad  track  on  his  land  in  the  year  1871  or  the 

Srioryear,  but  none  was  done  afterwards  until  the  spring  of  1881. 
[e  claims  that  the  right  and  title  to  the  land  occupied  by  the  right 
of  way  have  reverted  to  him  by  abandonment  and  failure  of  the 
railroad  company  to  resume  work  within  eight  }years,  and  that  he 
is  therefore  entitled  to  the  money  in  the  hands  of  the  sheriff  paid 
under  the  last  condemnation. 

To  the  petition  of  the  intervenor  the  plaintiff  answers,  setting 
up  the  following  facts,  in  addition  to  others  alleged  in  the  petition  : 
The  Iowa  &  Pacific  Ry.  Co.  was  organized  in  1872  for  the  purpose 
of  building  a  railroad  from  Sumner,  in  Fayette  County,  to  IBel- 
moTid,  in  Wright  County,  and  caused  the  track  to  be  graded 
between  the  towns  named  prior  to  the  fall  of  1872;  but  the  enter- 
prise was  prosecuted  no  further  until  1879,  when  the  right  of  way 
from  Sumner  to  Belmond  was  purchased  by  plaintiff,  and  the 
further  construction  of  the  road  was  at  once  commenced.     It  was 
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built  from  Waverly  to  Hampton,  a  distance  of  40  miles,  in  1879,. 
and  from  Waverly  to  Sumner,  a  distance  of  23  miles,  in  1880- 
Preparations  were  made  in  1880  to  proceed  with  the  construction 
of  the  road  from  Hamptom  to  Belmond.  It  is  alleged  that  plain- 
tiff, after  it  acquired  the  right  of  way,  was  continually  engaged,, 
when  the  weather  would  permit,  in  constructing  the  road  and  lay- 
ing the  track  until  the  spring  of  1881,  when  it  disposed  of  the  right 
of  way  from  Hampton  to  Belmond  in  the  manner  alleged  in  the- 
petition.  Plaintiff  denies  abandonment  of  the  road,  and  alleges- 
chat  since  it  acquired  the  right  of  way  it  has  been  continuously  en- 

! raged  in  building  the  railroad.  It  alleges  that  the  interveuor,  or 
lis  grantor  of  the  land  over  which  the  right  of  way  in  question  is 
located,  received  compensation  therefor  in  1872,  and  neither  haa 
refunded  the  amount  received.  To  plaintiff's  answer  to  the  peti- 
tion of  intervention  the  defendant  and  interveuor  demurred,  upou 
the  ground,  substantially,  that  it  shows  that  the  work  of  construct- 
ing the  railroad  ceased  in  1872,  and  since  that  date  it  was  not  used 
or  operated  in  any  manner,  and  that  there  has  therefore  been,  for 
more  than  eight  years,  an  abandonment  of  the  right  of  way. 

The  questions  raised  by  demurrer  and  discussed  by  counsel  in- 
volve the  inquiry  as  to  the  period  of  abandonment  and  non-user  of 
a  railway  track  or  right  of  way,  which  will  work  a  forfeiture  of 
rights  acquired  thereto  by  purchase  or  condemnation.  The  defend- 
ant and  intervenor  contend  that  abandonment  for  eight  years  in 
this  case  will  work  such  forfeiture,  while  the  plaintiff  insists  that 
the  right  will  subsist  for  ten  years  after  abandonment.  Their  posi- 
tions are  based  upon  diverse  views  as  to  the  applicability  of  partic- 
ular statutes  to  the  facts  of  this  case,  and  the  constitutionality  of  the- 
present  statute  upon  the  subject,  when  sought  to  be  applied  to  a 
right  of  way  acquired  before  its  enactment,  which  is  attempted  to 
be  done  by  the  intervenor. 

It  will  be  observed  that  the  alleged  abandonment  of  the  railroad 
began  in  1872,  and  that  work  in  its  construction  was  resumed  in 
1879,  a  period  of  about  seven  years  intervening  between  the  sus- 
pension and  resumption  of  the  enterprise.  The  defendant  and  in- 
tervenor insist  that  under  Acts  of  the  Eighteenth  General  Assem- 
bly, c.  15  (Miller's  Code,  §  1260),  the  road  would  be  regarded  as 
abandoned  after  non-user  for  live  years  ;  while  plaintiff  maintains 
that  this  statute  does  not  control  its  rights,  which  are  to  be  settled 
and  enforced  under  chapter  91,  §  1,  Acts  of  the  Thirteenth  Gene- 
ral Assembly  (Code,  §  1260),  which  provides  that  non-user  for  tea 
years  will  only  work  a  forfeiture  of  the  right  of  way.  Another 
point  of  difference  between  the  parties  involves  the  fact  of  aban- 
donment of  the  road  in  Wright  County  along  the  line  where  it 
crosses  the  lands  in  question.  Defendant  and  the  intervenor  claim 
that  as  no  work  was  done  there  while  the  road,  in  1879  and  1880, 
was  constructed  in  separate  divisions  east  of  Hampton,  there  was- 
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an  actual  abandonment  of  the  road  where  it  crosses  the  intervener's 
land.  The  plaintiff  insists  that  as  the  work  was  prosecuted  upon 
parte  of  the  line  of  the  road,  this  will  save  it  from  the  operation  of 
the  statute,  so  that  none  of  it  will  be  regarded  as  abandoned.  The 
question  thus  presented  involves  the  consideration  of  facts  which, 
under  the  statute,  will  be  regarded  as  an  abandonment. 

We  will  decline  to  consider  these  points  of  contention  between 
the  parties  for  the  reason  that  another,  pleaded  in  plaintiff's  answer 
to  the  petition  of  intervention,  is  decisive  of  the  case.  It  is  this: 
Plaintiff  alleges  that  the  intervenor  or  his  grantor  received  com- 
pensation in  1872  for  the  right  of  way,  which  has  not  been  re- 
funded. Chapter  91,  §  2,  Acts  of  the  Thirteenth  General  Assem- 
bly, provides  that,  in  the  case  of  abandoned  railroads,  a  new  com- 
pany may  acquire  the  abandoned  right  of  way  by  condemnation 
under  the  statute,  but  that  a  land-owner,  who  has  previously  re- 
ceived compensation  which  has  not  been  refunded  by  him,  shall  not 
recover  the  second  time,  "  but  the  value  of  the  road-bed  and  right 
of  way,  excluding  the  work  done  thereon,  shall  be  assessed  to  the 
former  company  or  its  legal  representatives."  See  Code,  §  1261. 
The  answer  of  plaintiff  to  the  intervenor's  petition  brings  the  case 
within  this  provision,  and  states  facts  which  defeat  recovery  by  the 
intervenor.  It  is  shown  that  compensation  was  paid  in  1872,  which 
has  not  been  refunded.  Of  course,  payment  to  the  grantor  of 
plaintiff  would  defeat  his  recovery.  The  grantor  could  not,  by 
transfer  of  the  land,  make  the  successive  railroad  companies  liable 
for  double  assessments.  The  grantee  in  this  case,  as  in  all  other 
•cases  wherein  rights  growing  out  of  real  estate  are  concerned,  and 
where  no  question  of  notice  arises,  stands  in  the  shoes  of  his  gran- 
tor. The  answer,  therefore,  considered,  as  it  must  be,  with  the  al- 
legations of  the  petition  that  the  last  condemnation  proceedings 
were  institution  for  the  purpose  of  awarding  the  plaintiff  the  value 
of  the  right  of  way  which  it  had  acquired,  presents  a  valid  defence 
to  the  intervenor's  petition. 

While  this  defence  is  pleaded  by  plaintiff,  it  is  not  pressed  in  ar- 
gument by  counsel,  being  barely  referred  to  by  them.  In  view  of 
the  fact  that  counsel  present  the  case  for  decision  upon  the  points 
involving  the  constitutional  question  of  the  applicability  of  the 
present  statute  thereto,  and  the  actual  abandonment  of  the  railroad 
in  contemplation  of  the  statute,  we  cannot  regard  the  point  npon 
which  we  base  our  decision  waived  for  these  reasons.  We  will  not 
decide  a  constitutional  question,  unless  it  be  necessarily  involved  in 
the  case,  which  cannot  be  disposed  of  without  the  decision  of  such 
question.  If  the  record  6hows  other  questions  which  are  decisive 
of  the  case,  they  alone  will  be  considered.  Courts  are  slow  in  ap- 
proaching, and  hesitate  to  decide,  constitutional  questions.  If  it 
appears  that  the  rights  of  the  parties  are  determined  by  rules  of 
law  plainly  applicable  to  the  facts  disclosed  by  the  record,  the  courts 
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will  not  permit  them  unnecessarily  to  call  in  question  the  validity 
or  effect  of  a  statute.  Parties,  by  waiving  other  questions,  cannot 
form  an  agreed  case  upon  which  the  courts  will  decide  constitu- 
tional questions. 

The  point  involving  the  question  of  the  abandonment  of  the 
right  of  way  need  not  be  considered,  in  the  view  we  take  of  the 
case,  for  the  reason  that,  if  it  be  conceded  there  was  an  abandon- 
ment in  contemplation  of  law,  the  intervenor  cannot  recover  the 
money  paid  upon  the  assessment  of  damages  for  the  appropriation 
of  the  right  of  way,  because  of  the  prior  assessment  ana  payment, 
which  has  not  been  refunded.  We  reach  the  very  satisfactory  con- 
clusion that  the  circuit  court  erred  in  sustaining  the  demurrer  to 
plaintiffs  answer  to  the  petition  of  intervention.    Reversed. 


Cubeie 
Natchez,  Jaokson  and  Columbus  R.  R.  Oo. 

(61  2£immppi  Reports,  725.) 

G.  by  parol  directed  the  engineers  of  the  N.,  J.  &  C.  R.  R.  Co.  not  to 
intrude  upon  her  land.  Her  lot  was,  however,  invaded  and  an  excavation 
made.  The  road  entered  upon  the  excavation  and  built  its  track  and  used 
the  roadbed.  Whether  she  assented  to  such  entry  and  use  is  doubtful,  she 
denying  it  and  others  asserting  that  she  did.  She  sued  the  railroad  for 
damages  both  for  the  excavation  and  the  subsequent  entry.  The  court  below 
held  that  she  could  obtain  damages  only  for  the  excavation,  to  which  she 
had  not  assented,  and  not  for  the  subsequent  entry.  Held,  that  this  ruling 
was  incorrect  because  it  virtually  assumed  the  disputed  question  of  fact 
against  the  plaintiff. 

In  a  suit  in  trespass  by  the  owner  of  land  against  a  railroad  company  for 
damages  alleged  to  have  been  sustained  because  of  the  excavation  of  and  en- 
try upon  the  land  by  defendant  for  its  right  of  way,  it  is  error  for  the  court 
to  ezclnde  from  the  consideration  of  the  jury  evidence  tending  to  show  that 
the  plaintiff  verbally  agreed  to  dedicate  the  right  of  way  over  the  land  in 
controversy,  and  that  she  promised  verbally  to  sign  a  writing  to  that  effect 
whenever  called  upon,  even  though  the  only  consideration  for  said  promise 
was  that  the  defendant  would  locate  its  depot  at  a  particular  place  named. 

Where  the  owner  of  lands  brings  suit  in  trespass  against  a  railroad 
company  for  excavations  and  entry  upon  his  land  for  a  right  of  way,  proof 
that  the  plaintiff  with  full  knowledge  of  all  the  facts  relinquished  all  dam- 
ages because  of  said  alleged  trespass  will  operate  as  a  complete  defence  to 
the  action,  the  burden  of  proving  the  disclaimer  and  its  extent  being  upon 
the  defendant. 

The  grant  of  lands  to  a  railroad  campany  for  its  right  of  way  is  for  a  pri- 
vate, and  not  a  public  use. 

Where  the  owner  of  land  has  previously  forbidden  a  party  to  make  an 
entry  upon  his  land,  such  party  cannot  by  mere  acquiescence  on  the  part 
of  the  owner,  obtain  a  right  to  do  so. 
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C.  brought  Buit  against  N.,  J.  &  C.  R.  R.  Co.  for  damages  in  the  ram  of 
five  hundred  dollars.  After  the  conclusion  of  the  argument  of  counsel  for 
plaintiff,  leave  was  obtained  to  amend  the  declaration  and  bill  of  particulars 
so  as  to  claim  seven  hundred  and  fifty  dollars.  Defendant  objected  to  the 
granting  of  the  leave  to  amend,  on  the  ground  that  it  was  an  amendment  of 
material  allegation  of  the  pleading,  and  that  it  operated  as  a  surprise.  The 
jury  found  for  the  plaintiff  in  the  sum  of  two  hundred  and  fifty  dollars,  and 
from  the  judgment  defendant  appealed  to  this  court.  Held,  that  no  injustice 
was  done  defendant  by  the  leave  to  amend  granted,  the  verdict  of  the  jury 
being  for  an  amount  less  than  that  originally  laid  in  the  declaration. 

The  railroad  authorities  have  unlimited  power  to  locate  their  depots  for 
the  best  interest  of  the  community  and  of  the  road,  even  though  a  money 
consideration  be  paid  therefor,  but  they  cannot  make  a  matter  of  commerce 
of  them  as  a  punishment  to  a  non-subscribing  town. 

Appeal  from  the  Circuit  Court  of  Hinds  County,  Second  Dis- 
trict. 

Miss  Jane  E.  Cnrrie  brought  suit  in  trespass  against  the  Natchez, 
Jackson  &  Columbus  R.  R.  Co.  for  five  hundred  dollars  damages, 
claimed  to  have  resulted  from  the  unlawful  entry,  excavation,  and 
subsequent  use  for  a  right  of  way  of  certain  real  estate  owned  by  the 

Elaintiff.  On  the  trial  of  the  case  the  following  instructions  asked 
y  the  defendant  were  refused  by  the  court  below :  5th.  "  A  deed 
or  written  grant  is  not  required  by  law  to  establish  a  dedication  of 
a  right  of  way  for  a  public  use."  6th.  "  A  dedication  of  a  right 
of  way  for  railroad  purposes  is  for  public  use."  7th.  "If  the  jury 
believe  from  the  evidence  that  plaintiff  made  no  objection  or  pro- 
test against  the  running  the  railroad  of  the  defendant  through  Iter 
land,  except  to  the  civil  engineer  when  he  was  surveying  the  line 
some  months  prior  to  the  excavation,  and  that  she  afterward 
acquiesced  in  the  same  and  verbally  dedicated  the  right  of  way 
to  defendant  over  the  property  in  controversy,  then  they  ranst 
find  for  the  defendant."  8th.  "  If  the  jnry  believe  from  the  evi- 
dence that  the  plaintiff,  after  the  alleged  damages  were  sustained 
and  excavation  made,  verbally  relinquished  lier  claim  thereto 
against  defendant  and  agreed  to  reduce  the  same  to  writing  when- 
ever called  upon,  then  the  verdict  must  be  for  the  defendant" 
After  plaintiff's  counsel  had  concluded  his  argument,  he  asked 
leave  to  amend  the  declaration  and  bill  of  particulars  so  as  to  claim 
seven  hundred  and  fifty  dollars  damages  instead  of  five  hundred 
dollars  originally  claimed.  Leave  was  granted  by  the  court  and 
the  amendment  made  over  defendant's  objection,  the  latter  claim- 
ing that  the  declaration  as  amended  presented  a  material  change  in 
the  character  of  the  suit  and  operated  as  a  surprise.  Under  evi- 
dence fully  stated  in  the  opinion  of  the  court,  the  jury  found  for 
the  plaintiff  in  the  sum  of  two  hundred  and  fifty  dollars,  and 
from  final  judgment  on  the  verdict  defendant  appealed  to  this- 
court. 

C.  S.  North  and  Nugent  &  McWillie  for  the  appellant. 

Catchiugs  &  Dabney  and  Cachoon  &  Green  for  the  appellee. . 
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Chalmers,  J". — Miss  Carrie,  according  to  the  proof ,  undoubtedly 
by  parol  directed  the  engineer  of  the  railroad  company  not  to  in- 
trude upon  her  land.  Notwithstanding  her  injunction  her  lot  waa 
invaded  and  the  excavation  of  it  made.  Afterward  the  road 
entered  upon  the  excavation,  built  its  superstructure,  and  used  the 
roadbed.  Whether  she  assented  to  such  entry  and  use  is  doubtful 
she  denying  it  and  others  asserting  that  she  aid.  When  she  sued 
for  damages  both  for  the  excavation  and  the  subsequent  entry,  the 
court  below  held  that  she  could  obtain  damages  only  for  the  exca- 
vations, to  which  she  had  not  assented,  and  not  for  the  subsequent 
entry.  This  was  virtually  assuming  the  disputed  question  of  fact 
against  her ;  but  she  has  not  appealed. 

The  railroad  company  was  really  aggrieved.  Two  witnesses, 
Dudley  and  Wardlaw,  swore  that  Miss  Currie  verbally  agreed  to 
dedicate  the  right  of  way  over  the  land  in  controversy,  and  that 
she  did  promise  verbally  to  sign  a  writing  to  this  effect  whenever 
requested.  This  upon  motion  was  excluded,  because  they  stated 
that  there  was  no  consideration  for  said  promise,  except  that  the 
company  would  locate  their  depot  at  a  particular  place  named  in 
said  town.  They  also  stated  that  she  "  relinquished  all  claim  for 
damages."  The  court  then  refused  to  instruct  the  jury  that  all 
this  constituted  any  defence  to  an  action  for  trespass. 

This  was  erroneous.  It  was  held  in  N.  O.  &  J.  R.  R.  Co.  v. 
Move,  39  Miss.  374,  that  he  who  admitted  a  railroad  upon  his  land 
by  parol  might  revoke  hid  license  whenever  he  pleased  provided 
the  company  had  not  so  acted  upon  it  that  such  revocation  would 
operate  as  a  fraud,  and  that  such  parol  license  would  serve  where 
the  company  had  acted  upon  it  to  defeat  an  action  of  trespass,  if 
essential  to  the  right  of  tne  parties. 

If  the  jury  believe  the  witnesses,  and  thought  that  Miss  Currie 
with  full  knowledge  of  all  the  facts  relinquished  all  claims  for 
damages,  this  operated  as  a  full  defence  to  any  action  of  trespass, 
and  her  disclaimer  being,  as  testified,  for  all  damages,  applied  as 
well  to  the  ekcavation  as  to  the  damages  for  building  upon  and 
entry  on  the  lot.  The  question,  therefore,  should  have  been  sub- 
mitted to  a  jury.  If  they  should  think  that  she  disclaimed  as  to 
nothing  whatever,  6he  lost  nothing.  If  she  disclaimed  only  as  to 
the  subsequent  entry  and  use,  she  could  still  recover  as  to  the  exca- 
vation, which  in  6Ujcn  case  was  not  embraced  in  the  disclaimer.  If 
she  disclaimed  as  to  all  damages  (as  the  witnesses  seem  to  us  to 
indicate),  then  she  could  recover  as  to  nothing  whatever.  The 
burden  of  proving  the  disclaimer  and  its  extent  is  upon  those  who 
tttert  it. 

The  fifth  and  sixth  instructions  asked  by  defendants  were  prop- 
erly refused.  A  grant  for  a  railroad  is  not  a  grant  for  public  but 
forprivate  use. 

Tne  seventh  instruction  asked  for  defendants  was  inaccurate.    If 

20  A.  &  E.  R.  Caa.-30 
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Miss  Currie  had  previously  forbidden  defendants  to  enter  upon, 
her  land,  as  testified  by  her,  they  could  not  by  acquiescence  obtain 
the  right  to  do  so.  The  eighth  instruction  asked  was  correct  and 
should  have  been  given. 

We  cannot  say  that  any  injustice  was  done  defendants  by  the 
leave  to  amend  granted.  The  verdict  as  found  was  still  less  than 
the  amount  laid  in  the  declaration. 

With  regard  to  the  change  of  location  in  the  depot,  we  would 
remark  that  the  railroad  authorities  have  unlimited  power  to  fix 
them  for  the  best  interests  of  the  enterprise,  even  though  a  money 
consideration  be  received  therefor,  but  they  cannot  make  a  matter 
of  commerce  of  them  as  a  punishment  to  a  non-subscribing  town, 
nor  establish  them  for  any  other  purpose  than  the  best  interests  of 
the  community  and  of  the  road. 

For  error  in  excluding  testimony  and  not  granting  the  eighth 
instruction  asked  by  defendant, 

The  judgment  is  reversed  and  new  trial  awarded. 

Parol  Agreements  between  Landowners  and  Railroad  Companies. — In 
Batch  elder  et  al.  v.  Hibbard,  58  Conn.  269,  it  was  held  that  a  parol  license 
by  the  land-owner  authorizing  the  construction  of  a  mill  upon  his  property 
is  revocable  so  far  as  it  remains  unexecuted,  or  so  far  as  any  future  enjoyment 
of  the  easement  is  concerned.  Marston  v.  Gale,  24  N.  H.  176;  Cuwles*. 
Eidder,  24  N.  H.  864;  Houston  o.  Laffee,  46  N.  H.  505;  Blaisdell  v.  Ports- 
mouth, etc.,  R.  R,  51  N.  H.  488;  Hosher  v.  Kansas  City,  etc.,  R.  R„  60  Mo. 
829;  Mathews  o.  St.  Paul,  etc.,  R.  R.,  18  Minn.  484;  Irish  ©.  B.  &  S.  W. 
R.  R,  44  Iowa,  380;  Eggleston  «.  New  York  &  H.  R  R,  85  Barb.  162;  Mur- 
dock  v.  Prospect  Park  &  C.  I.  R.  R,  78  N.  Y.  579. 

Where,  however,  a  parol  grant  of  a  privilege  in  the  nature  of  an  easement 
has  been  made,  until  such  privilege  has  been  revoked  the  original  grant  will 
be  sufficient  justification  for  what  was  done  in  pursuance  of  it.  Foot  t>.  New 
Haven  &  N.  Co.,  28  Conn.  214;  Blaisdell  u.  Portsmouth,  etc.,  R  R„  51  N.  H. 
488;  Miller  v.  Auburn  &  S.  R  R,  6  Hill  (N.  Y.),  61 ;  Selden  t>.  Delaware  &  H. 
Canal  Co.,  29  N.  Y.  684;  Louisville,  etc.,  R.  R  v.  Thompson.  18  B.  Monr. 
<£y.)  785. 


Obowell 

V. 

New  Orleans  and  Northeastern  R  R.  Oo. 

(61  Mississippi  Reports,  681.) 

The  tenant  Is  the  owner  of  the  leased  premises  during  the  term,  and  the 
landlord  can  confer  no  right  on  others  in  respect  to  them  which  he  could 
not  himself  exercise. 

A  railroad  company  entering  and  constructing  its  roadbed  upon  the  leased 
premises  under  authority  from  the  landlord  only  is  a  trespasser,  and  the 
tenant  can  recover  from  it  for  injuries  inflicted. 
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Though  a  tenant  tacitly  permits  a  railroad  company  to  construct  its  road- 
lied  on  the  leased  premises,  the  construction  by  him  of  a  fence  across  the 
^woiks'is  notice  that  he  intends  to  protect  his  crop  in  that  way,  and  the  de- 
struction of  the  fence  by  the  company  will  render  it  liable  in  damages  for  in* 
juries  resulting  therefrom. 

Appeal  from  the  Circuit  Court  of  Lauderdale  County. 

Appellant  rented  a  email  field  from  one  Eeagan  for  the  year 
1882,  and  had  rented  and  cultivated  it  for  some  years  previous. 
In  January  or  February,  1882,  the  appellee,  without  the  consent 
of  appellant,  having  purchased  a  right  of  way  for  its  railroad  from 
Reagan,  the  landlord,  surveyed  its  line  and  built  its  roadbed 
through  appellant's  field,  without  any  express  objection  on  the 
part  of  appellant.  When,  however,  tne  time  for  planting  crops 
arrived  appellant  built  his  fence,  which  had  been  thrown  down  by 
appellee,  across  the  roadbed  and  planted  and  cultivated  a  crop  of 
•corn  in  the  field.  In  August,  1882,  when  the  crop  was  reacting 
^maturity,  the  appellee,  without  any  previous  notice  to  appellant, 
threw  down  the  fence  which  crossed  its  roadbed  for  the  purpose 
of  laying  its  rails.  The  fence  remained  thus  for  about  fifteen  days 
before  any  cattle-guards  were  erected,  and  in  the  mean  time  cattle 
•entered  and  destroyed  appellant's  crop. 

Appellant  brought  suit  for  the  statutory  penalty  of  twenty  dol- 
lars for  throwing  down  the  fence,  and  for  seventy-five  dollars  dam- 
ages for  destruction  of  his  crop. 

On  the  trial  in  the  lower  court,  defendant's  counsel  asked  plain- 
tiff, who  was  on  the  witness,  stand,  if  the  railroad  company  had 
not  purchased  the  right  of  way  through  the  field  from  Reagan. 
Plaintiffs  counsel  objected  to  this  question,  but  the  objection  was 
•overruled,  and  plaintiff  stated  that  he  did  not  know  that  Rea- 
gan had  so  6old  the  right  of  way.  The  court  then  allowed  de- 
fendant's counsel,  over  an  objection  by  plaintiff,  to  introduce  the 
deed  from  Reagan  to  the  railroad.  Tne  following  instructions 
were  asked  by  plaintiff  and  refused : 

1.  "  If  the  jury  believe  from  the  evidence  that  the  defendant 
threw  down  the  fence  inclosing  land  not  its  own,  in  which  land 
plaintiff  had  an  interest,  without  the  permission  of  the  plaintiff, 
then  the  defendant  is  liable  to  the  plaintiff  in  the  sum  of  twenty 
dollars  for  every  such  offence  and  also  for  all  damages  that  may 
have  resulted  to  plaintiff  from  such  act." 

2.  "A  railroad  company,  like  every  other  person,  is  required  by 
law  to  use  and  enjoy  its  property  so  as  to  do  no  injury,  or  as  little 
as  possible,  to  the  property  of  others,  and  as  soon  as  a  railroad 
-company  has  opened  the  fields  of  an  adjoining  landowner  for  the 
purpose  of  constructing  their  road,  they  are  bound  to  use  all  rea- 
sonable and  prudent  means  to  prevent  the  irruption  of  cattle  into 
his  lands  from  their  line  of  road.  And  if  the  jury  believe  from 
Ihe  evidence  that  in  this  case  such  prudent  means  were  not  used 
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by  the  defendant  herein,  then  the  road  is  liable  for  the  damages 
occasioned  by  their  negligence." 

3.  **  li  from  the  evidence  the  jury  believe  that  the  plaintiff  had 
been  living  on  the  land  occupied  oy  him  in  1882  for  a  number  of 
years  previous  to  18S2,  ana  that  he  continued  to  occupy  it,  and 
entered  on  the  vear  1882  without  objection  from  his  landlord, 
Reagan,  and  with  his  silent  and  tacit  consent  and  approval,  then  a. 
tenancy  of  said  land  was  thus  created  for  the  year  1882  which 
Bea^an  had  the  power  to  terminate  only  at  the  end  of  the  year, 
and  in  contemplation  of  law  the  plaintiff  became  the  owner  of  the 
land  for  the  year  1882." 

4.  "  If  from  the  evidence  and  plaintiff's  third  instruction  the 
jury  believe  that  plaintiff  was  for  the  year  1882  the  owner  of 
the  land  occupied  by  him,  then  his  landlord,  •  Reagan,  couldn't 
without  plaintiff's  consent  give  the  defendant  a  right  to  throw 
down  the  fence  inclosing  the  plaintiff's  land  and  crop." 

The  following  instruction  was  given  for  the  defendant:  "The 
court  instructs  the  jury  to  find  for  the  defendant" 
The  plaintiff  appeals. 
Dial  &  Witherspoon  for  the  appellant 
J.  W.  Fewell  for  the  appellee. 

Cooper,  J. — The  appellant,  having  leased  the  land  for  the  year 
1882,  was  the  owner  of  the  term  therein,  and  it  was  thereafter  not 
within  the  power  of  the  landlord  to  confer  upon  the  company  the 
right  to  construct  its  road  on  the  land  during  the  term.  The  land- 
lord could  confer  no  right  which  he  himself  could  not  exercise 
over  the  premises.  He  himself  would  have  been  a  trespasser  if 
he  had  done  the  acts  complained  of,  and  the  company,  acting  under 
his  authority  only,  is  not  protected  by  it  from  a  recovery  by  the 
tenant  for  the  injury  inflicted. 

The  tenant,  though  he  permitted  the  company  to  construct  its 
embankment  on  his  premises,  notified  it  by  building  his  fence 
across  the  works  that  he  claimed  the  right  to  protect  his  crop  in 
that  manner,  and  there  was  nothing  from  which  the  company 
could  assume  that  he  would  waive  his  right  to  continue  it  there 
until  his  term  expired. 

On  the  facts  shown  the  verdict  should  have  been  for  the  plain- 
tiff. 

Judgment  reversed. 

Effect  of  Condemnation  Proceedings  upon  the  Relations  of  Landlord 
and  Tenant. — In  Parks  i.  City  of  Boston,  15  Pick.  198,  where  part  of  a  lot  of 
land  under  lease  was  taken  by  the  city  for  the  purpose  of  widening  a  street, 
it  was  held  that  the  lease  was  not  thereby  extinguished ;  nor  was  the  lessee 
discharged  from  his  liability  to  pay  the  reserved  rent  during  the  residue  of 
the  term.  But  the  lessor  and  the  lessee  were  each  entitled  to  recover  com- 
pensation for  the  damages  so  sustained  by  them  respectively.  Lawrence  e. 
City  of  Boston,  116  Mass.  116. 


EMINENT  DOMAIN— CROSSING  ANOTHER  RAILROAD.     309 

See  also  upon  the  subject,  North  Pennsylvania  R.  R.  «.  Davids  etal.%  86  Pa. 
fit.  288;  Frost  v.  Earnest,  4  Whart.  (Pa.)  86;  Dyer  t>.  Wightman,  66  Pa.  St. 
425;  Brown  v.  Powell,  25  Pa.  St.  229;  Turnpike  Road  v.  Brosi,  22  Pa.  St. 
29:  Gilligan  v.  Providence,  11  R.  I.  258;  Pettis  «.  Providence,  11  R.  I.  872; 
Patterson  «.  Boston,  20  Pick.  (Mass.)  159;  s.  c,  28  Pick.  425;  Foote  v.  Cin- 
cinnati, 11  Ohio,  408;  Workman  v.  Mifflin,  80  Pa.  St.  862;  Biddle  «.  Huss- 
man,  28  Mo.  597;  Burbridge  v.  New  Albany  &  S.  R.  R.,  9  Ind.  546;  Colcough 
-v.  Nashville,  etc.,  R.  R.,  2  Head  (Tenn.),  171;  Baltimore,  etc.,  R.  R.  o. 
Thompson,  10  Md.  76;  Renwick  v.  D.  &  N.  W.R.  R.,  49  Iowa,  664;  Kohl  «. 
United  States,  91  U.  S.  867. 


California  Southern  K.  B.  Co. 

v. 
Southern  Pacific  R.  E.  Co.  et  al. 

(Advance  Gate,  California.    May  22,  1885.) 

A  proceeding  to  ascertain  compensation  for  crossing  one  railroad  by  another 
may  be  united  with  a  proceeding  to  acquire  lands  for  depot  purposes.  So, 
also,  a  proceeding  to  acquire  a  right  of  way  for  a  railroad  across  the  right  of 
way  of  another  railroad,  and  to  acquire  a  right  of  way  over  the  lands  of  the 
latter,  may  be  united  under  section  1244  of  the  code  of  civil  procedure. 

A  complaint  in  a  proceeding  to  condemn  land  for  the  right  of  way  of  a 
railroad,  in  which  the  "general  route"  is  given  and  the  termini  are  stated  to 
be  National  City  and  "a  connection  with  the  A.  &  P.  R.  R.  Co.,  at  or  near 
the  thirty-fifth  parallel  of  north  latitude,  in  the  State  of  California,"  suffi- 
ciently complies  with  section  1244  of  the  code  of  civil  procedure. 

Upon  the  consolidation  of  two  railroad  corporations,  under  the  act  of  1861, 
and  section  473  of  the  civil  code,  the  articles  of  consolidation,  constitute  the 
new  articles  of  incorporation,  and*  the  persons  named  therein  to  act  as  di- 
rectors are  such  directors  until  their  successors  are  elected. 

Where  the  owner  of  land  consents  to  the  building  of  a  railroad  thereon, 
and  afterward  proceedings  are  instituted  to  condemn  such  land  for  the  bene- 
ilt  of  the  road,  the  value  of  the  ties,  rails,  etc.,  already  laid,  should  not  be 
•considered  as  part  of  the  realty  in  determining  the  compensation  to  be 
•awarded  for  the  lands  taken. 

Whether  a  certain  manner  of  crossing  one  railroad  by  another  is  compati- 
ble "  with  the  greatest  public  benefit  and  least  private  injury"  is  a  question 
-of  fact  to  be  determined  with  reference  to  the  circumstances  proved. 

In  proceedings  to  condemn  lands  for  public  use,  so  far  as  the  assessment  of 
the  value  of  the  property  to  be  taken  is  concerned,  the  verdict  of  the  jury  is 
conclusive,  although,  perhaps,  a  new  trial  of  the  question  of  value  may  be 
■allowed  by  the  court.  Other  issues  made  by  the  pleadings  may  be  submitted 
to  the  jury  under  section  309  of  the  code  of  civil  procedure.  The  findings 
of  the  jury  thereon  will  be  considered  as  adopted  oy  the  court,  if  the  judg- 
ment recite 8  them. 

The  presumption  is  that  a  judgment  entered  by  the  clerk  was  directed  and 
authorized  by  the  judge. 

In  such  proceedings  the  judgment  based  in  part  on  the  assessment  of  dam- 
ages and  adjudicatiug  that  the  use  is  public,  and  the  taking  necessary,  etc., 
is  the  "  final  judgment,"  from  which  an  appeal  may  be  taken.    The  sum  of 
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money  assessed  must  be  paid  within  thirty  days  after  "final  judgment.91  The 
"final  order  of  condemnation"  is  a  special  order  made  after  final  judgment, 
from  which  an  appeal  must  be  taken  within  sixty  days  after  its  entry.  If  not 
so  taken  an  appeal  therefrom  will  be  dismissed. 

In  such  proceeding  the  value  of  the  property  sought  to  be  taken  is  imma- 
terial and  need  not  be  alleged  in  the  complaint  or  proved  by  the  plaintiff. 

In  the  absence  of  evidence  showing  the  existence  of  circumstances  which 
would  make  the  cost  of  fencing  an  element  of  damage,  the  provisions  of  the 
statute  which  impose  on  a  railroad  the  duty  of  fencing  its  road,  or  to  pay  for 
fencing,  do  not  affect  the  question  as  to  the  compensation  to  be  paid  for 
taking  land.    • 

Appeal  from  a  judgment  of  the  superior  court  of  San  Bernar- 
dino County.     The  opinion  states  the  facts. 
A.  B.  Hotch kiss  for  the  appellant. 
Byron  Waters  for  the  respondent. 

Thb  Court. — It  is  contended  by  appellants  that  the  court  below 
ought  to  have  sustained  the  demurrer  to  plaintiffs  complaint,  taken 
on  the  ground  of  a  misjoinder  of  causes  of  action  ;  that  a  proceed- 
ing to  ascertain  compensation  for  crossing  one  railroad  by  another 
cannot  be  united  with  a  proceeding  to  acquire  lands  for  depot 
buildings.  It  is  urged  that  the  defendant,  the  Southern  Pacific, 
has  only  an  easement,  that  such  easement  is  not  an  estate  in  lands, 
and  that  section  1244  of  the  code  of  civil  procedure,  only  permits 
all  parcels  of  land  required  for  the  same  public  use  to  be  included 
in  the  same  proceeding.  But,  here,  the  proceeding  is  to  acquire  a 
right  of  way  across  the  right  of  way  of  the  defendant  railroad  com- 
>anv,  which  the  statutes  allow,  and  to  acquire  a  right  of  way  over 
anas  of  the  defendant.  In  such  case  an  easement  is  sought  to  be 
acquired,  as  is  provided  for  in  the  code  of  civil  procedure  1239.  If 
the  easement  is  not  technically  an  estate  in  the  land,  the  acquisi- 
tion  of  the  right  of  way  involves  the  taking  of  a  parcel  of  land, 
within  the  meaning  of  the  statute.  It  has  never  been  doubted  that 
proceedings  to  condemn  two  or  more  parcels  for  the  purpose  of  the 
right  of  way  may  be  united  under  section  1244,  although  the  re- 
sult may  not  be  to  transfer  the  fee,  or  any  estate  in' the  lands,  but 
only  to  impress  them  with  an  easement. 

It  is  claimed  that  the  complaint  is  demurrable  because  it  does 
not  appear  therefrom  that  the  parties  have  disagreed  as  to  the 
value  of  the  property  sought  to  be  condemned  for  the  public  use. 
But  the  fact  of  aisagreement  is  averred  in  terms.  The  complaint 
also  alleges  that  the  two  corporations  could  not  agree  as  to  the 
points  or  manner  of  crossing,  intersection,  and  connection. 

The  complaint  doe6  contain  a  statement  of  all  owners  and  claim- 
ants of  the  property,  as  required  by  the  statute. 

Appellants  claim  that  the  complaint  does  not  6how  the  location 
general  route  and  termini  of  the  proposed  road  as  required  by 
section   1244,  code  of  civil  procedure.     The  "general  route"  i* 
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given  and  the  termini  are  stated  to  be  National  City  and  "  a  con- 
nection with  the  Atlantic  &  Pacific  R.  R.  Co.,  at  or.  near  the 
thirty-fifth  parallel  of  north  latitude  in  the  State  of  Cali forma." 
In  Callendar  v.  Painsville  Co.,  11  Ohio  St.  516,  it  was  held  that 
a  statement  of  the  termini  and  line  of  a  road  in  a  certificate  of  in- 
corporation is  sufficient  if  snch  as  would  have  been  sufficient  in  a 
special  act  of  incorporation.  An  allegation  in  the  complaint  as  to 
termini  is  sufficient  if  it  follow  the  language  contained  in  a  valid 
certificate  of  incorporation. 

The  cross-complaint  was  properly  stricken  out.  Cal.  P.  R.  R. 
Co.  v.  Central  P.  R.  R.  Co.,  47  Cal.  549 ;  Moyle  v.  Porter,  51  CaL 
639. 

Appellants  contend  the  plaintiff  failed  to  prove  that,  after  the 
consolidation  or  amalgamation  of  the  California  Southern  R.  R. 
Co.  and  the  California  Southern  Extension  R.  R.  Co.,  a  copy  of 
"the  new  articles  of  incorporation"  was  filed  in  the  office  of  the 
Secretary  of  State.  But  a  careful  reading  of  section  40  of  the  law 
of  1861,  Hittell's  Dig.,  par.  865,  and  of  section  473  of  the  civil 
code,  shows  that  by  the  latter,  as  by  the  former,  it  was  intended 
that  the  articles  of  consolidation — themselves  constituting  the  new 
articles  of  incorporation,  should  be  filed.  And  since  the  articles  of 
consolidation  constitute  the  new  articles  of  incorporation,  the  per- 
sons named  therein  to  act  as  directors  until  their  successors  shall  be 
elected  in  the  manner  to  be  provided  in  the  by-laws  were  properly 
named  as  directors. 

There  was  evidence  of  consent  by  defendants  to  the  entry  and 
building  of  its  ro&d  by  plaintiff  on  sections  of  land  7,  19,  21,  and 
33,  and  that  the  entry  of  plaintiff  and  its  acts  thereon  were  not 
trespasses.  The  value  of  tne  ties,  rails,  etc.,  were,  therefore,  not 
to  be  considered  as  part  of  the  realty  in  determining  the  compensa- 
tion to  be  awardea  for  the  lands  taken.  Cal.  S.  P.  R.  Co.  «. 
Armstrong,  46  Cal.  90. 

We  think  the  question  as  to  whether  the  manner  of  crossing 
(on  a  level,  above,  or  below  the  other  road)  is  compatible  "  with 
the  greatest  public  benefit  and  least  private  injury"  is  a  question 
of  fact,  to  be  determined' with  reference  to  the  circumstances 
proved  in  each  case. 

There  was  evidence  to  sustain  the  findings  that  the  plaintiff  and 
the  defendant,  the  Southern  Pacific  R.  R.  Co.,  could  not  agree  on 
the  points  and  manner  of  the  crossing,  and  could  not  agree  upon 
the  compensation  to  be  made  therefor. 

The  title  of  the  code  of  civil  procedure  which  treats  of  eminent 
domain,  does  not  in  express  terms  provide  for  a  judgment  in  con- 
demnation proceedings,  unless  the  "  final  order  of  condemnation" 
mentioned  in  section  1253  can  be  called  the  -judgment.  Yet,  by 
section  1256,  "  except  as  otherwise  provided  m  this  title,  the  pro- 
visions of  part  two  of  the  code  are  applicable,"  etc.     And  section 
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1241  requires  of  the  court  to  determine  that  the  taking  of  particu- 
lar property  is  necessary  to  a  use  which  is  public,  and  the  value  of 
such  property.  So  far  as  the  assessment  of  the  value  of  the  prop- 
erty to  be  taken  is  concerned  (while  perhaps  a  new  trial  of  the 
question  of  value  may  be  allowed  by  the  court)  the  verdict  of  the 
jur jr  is  conclusive.  Constitution,  Art.  i.  Sec.  14.  As  to  other  issues 
of  fact  made  by  the  pleadings  the  court  is  authorized  by  the 
code  of  civil  procedure  to  submit  them  to  a  jury.  Sec.  309.  The 
"judgment"  recites  the  findings  of  the  jury,  and  the  same  are  thus 
adopted  by  the  court,  even  if  it  should  be  conceded  that  the  find- 
ings of  the  jury  were  merely  advisory.  It  is  urged  by  appellants 
that  the  judgment  or  decree  is  not  signed  by  the  judge,  out  our 
attention  has  not  been  called  to  any  provision  of  the  codes  which 
requires  any  judgment  to  be  signed  by  the  judge.  The  presump- 
tion would  be  that  the  judgment  entered  by  the  clerk  was  directed 
and  authorized  by  the  judge.  In  the  present  case  the  presumption 
is  strengthened  by  the  fact  that  the  court  subsequently  made  an 
order  (which  is  signed  by  the  judge),  of  "  final  condemnation"  based 
on  a  compliance  with  the  judgment,  on  the  part  of  plaintiff,  by  the 
payment  of  certain  moneys  therein  determined  to  be  the  value  of 
the  property  to  be  taken,  etc. 

The  judgment  based  in  part  on  the  assessment  of  damages,  and 
adjudicating  that  the  use  is  public,  and  the  taking  necessary,  etc., 
is  the  "final  judgment"  from  which  an  appeal  may  be  taken.  The 
sum  of  money  assessed  must  be  paid  within  thirty  days  after  "final 
judgment."  C.  C.  P.,  1251.  It  may,  as  suggested,  be  an  inaccu- 
rate use  of  terms  to  designate  as  final  a  judgment,  which  the 
court  may  6et  aside  with  all  the  proceedings  on  which  it  is  based, 
if  the  sum  of  money  assessed  is  not  paid.  C.  C.  P.,  1252.  And, 
ordinarily  a  judgment  is  not  final  when  the  law  contemplates  fur- 
ther and  subsequent  proceedings  in  the  6ame  court  to  precede  the 
absolute  determination  of  the  rights  of  the  parties.  But  the  ques- 
tion is  not  what  is  or  is  not  a  final  judgment,  within  the  appropriate 
meaning  of  the  terms,  but  what  is  intended  to  be  designated  as  the 
final  judgment  in  the  title  treating  of  eminent  domain.  Reading 
the  sections  bearing  on  the  matter  together,  the  final  judgment  is 
not  the  final  order  of  condemnation  provided  for  in  section  1253, 
but  is  and  must  be  the  judgment  which  adjudges  the  sum  to  be 
paid  within  thirty  days  after  it  is  entered.     1251. 

It  follows  that  the  "final  order  of  condemnation"  must  be  con- 
sidered a  "special  order  made  after  final  judgment,"  from  which 
an  appeal  must  be  taken  within  sixty  days  after  its  entry.  From 
the  transcript  before  us  it  appears  the  "  final  order  of  condemna- 
tion" was  entered  August  6,  1883,  and  the  notice  of  appeal  there- 
from was  not  filed  nor  served  until  August  2,  1884.  The  appeal 
from  the  order  must  be  dismissed. 

Appellants  further  contend  that  the  decision  is  against  law,  hi 
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that  the  value  of  the  property  was  found  by  the  jury  to  be  lees 
than  the  value  alleged  in  the  complaint.  But  when  the  value  can- 
not be  agreed  upon  it  is  for  a  jury,  unless  waived,  to  determine 
the  value.  The  plaintiff  is  not  required  to  state  the  value  in  the 
complaint.  C.  C.  P.,  1244.  The  allegation  of  the  complaint  as 
to  value  is  an  immaterial  and  impertinent  allegation,  which  the 
plaintiff  was  not  required  to  prove. 

Appellants  claim  the  judgment  appealed  from  is  invalid  because 
of  that  portion  of  it  which  permits  the  plaintiff,  in  lieu  of  paying 
the  value  of  certain  fences  to  be  erected  by  defendants,  to  give 
bond  that  it  will  build  the  fences  itself.  The  claim  is  that,  under 
the  constitution,  Art.  i.,  Sec.  14,  compensation  must  be  made  in 
money  before  appropriation.  If  the  estimated  cost  of  fencing, 
found  by  the  jury  in  compliance  with  the  fourth  subdivision  of 
section  1248  of  the  code  of  civil  procedure,  is  a  portion  of  the  com- 
pensation to  be  paid  for  the  private  property  appropriated  to  the 
public  use,  the  objection  is  well  taken,  in  Butte  County  v.  Boyd- 
-ston,  64  Cal.  110,  it  was  held,  in  a  proceeding  to  condemn 'a  right 
of  way  for  a  public  road,  that  when  it  appears  that  the  value  of 
the  adjoining  land  will  be  reduced  by  running  the  road  through  a 
fenced  tract,  evidence  was  admissible  to  prove  the  cost  of  fencing 
along  the  road.  And  here,  if  it  appeared  that  a  necessity  for  fenc- 
ing would  arise  to  restore,  the  adjoining  land  to  its  value  prior  to  the 
taking  of  the  right  of  way,  the  cost  of  such  fencing  might  be  con- 
sidered as  an  element  of  damage.  But  the  record  herein  does  not 
■show  that  the  circumstances  existed  which  would  make  the  cost  of 
fencing  an  element  of  damage,  and,  as  was  pointed  out  in  Butte 
County  v.  Boydston,  the  provisions  of  the  statute  which  impose  on 
a  railroad  company  the  duty  of  fencing  its  road,  or  to  pay  for 
fencing,  do  not  affect  the  question  as  to  the  compensation  to  be 
paid  for  taking  the  land  or  imposing  an  easement  upon  it. 

If  it  be  conceded  that  the  question,  asked  of  the  witness,  Perris 
— "Is  that  location  and  crossing  made  in  a  manner  most  compati- 
ble with  the  greatest  public  benefit  and  least  private  injury,"  was 
objectionable,  as  "calling  for  a  conclusion,"  etc.,  the  ruling  of  the 
<5onrt  permitting  the  question  could  not  have  injured  the  defend- 
ants, since  the  answer  of  the  witness  consisted  of  a  statement  of 
facts  submitted  to  the  court  and  jury  as  tending  to  prove  that  the 
location  and  crossing  were  made  in  such  manner  as  subserved  the 
greatest  public  benefit  and  least  private  injury. 

The  answer  denies  that  the  plaintiff  is  a  corporation,  and  there 
is  no  finding  upon  the  issue  thus  made.  Yet,  as  upon  the  evidence 
the  court  must  have  found  the  plaintiff  to  be  a  corporation,  the 
omission  is  not  material. 

The  appeal  from  the  final  order  of  condemnation  is  dismissed 
Judgment  and  order  denying  a  new  trial  is  affirmed. 

Crossing  of  One  Railroad  by  Another. — In  Chicago  &  Alton,  etc.,  R.  R.  «. 
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Joliet,  etc.,  Ry.  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  62,  the  court  observes:  "Un- 
less, therefore,  every  railroad  corporation  takes  its  right  of  way  subject  to" 
the  right  of  the  public  to  have  other  roads,  both  common  highways  and  rail- 
ways, constructed  across  its  track  whenever  the  public  exigency  might  be 
thought  to  demand  it,  the  grant  of  the  privilege  to  construct  a  railroad 
across  or  through  the  State  would  be  an  obstacle  in  the  way  of  its  future  pros- 
perity of  no  inconsiderable  magnitude.  The  claim  made  for  damages,  in  this 
respect,  has  neither  reason  nor  the  weight  of  authority  for  its  support.  In 
Railway  v.  Railway,  80  Ohio  St.  604,  it  is  well  said:  4  While  the  elder  road 
can  demand  compensation  for  its  property  to  the  extent  of  its  appropriation, 
it  has  no  right  to  demand  tribute  from  the  junior  road  for  the  enjoyment  of 
the  same  corporate  franchises  that  it  possesses.  Each  owes  its  authority  to 
operate  its  road  to  the  same  source, — the  State, — and  neither  has  the  right 
to  tax  the  other  for  the  enjoyment  of  these  mutual  privileges.  It  is  true  that 
the  crossing  imposes  a  new  burden,  but  it  is  one  to  which  it  is  subject  by  the 
nature  of  the  case  and  the  terms  of  its  charter.'  Other  courts  of  acknowl- 
edged authority  sustain  the  same  general  doctrine.  Massachusetts  Central 
R.  R.  o.  Boston,  Clinton  &  Fitchburg  R.  R.,  121  Mass,  125.  But  aside  from 
all  authority,  on  principle,  no  compensation  ought  to  be  allowed,  in  any  case, 
for  mere  obedience  to  law.  That  is  a  service  all  citizens  and  corporations 
are  bound  to  render  to  the  State  in  consideration  of  the  common  protection 
bestowed." 

In  a  note  to  the  above-mentioned  case  will  be  found  cited  the  authorities 
upon  the  general  subject. 


MoAboy 

v. 

PrrrsBUBGH  and  Connellsvtxlb  R.  R.  Co.  et  al. 

(Adoanoe  Case,  Pennsylvania.    January  5,  1885.) 

Under  the  Act  of  April  1,  1868,  of  Penna.,  conferring  authority  upon  the 
Pittsburgh  &  Connellsville  R.  R.  Co.  to  build  branches  from  its  main  line 
of  railroad,  the  said  company  has  the  right  to  extend  its  road  in  a  direct 
line  from  its  present  terminus  in  the  city  of  Pittsburgh  along  and  over 
Water  Street  or  the  Monongahela  wharf  to  Smith  field  Street  in  said  city. 

The  necessity  for  such  branches,  and  their  direction,  rest  in  the  will  and 
discretion  of  the  president  and  directors  of  the  corporation  by  which  they 
are  to  be  constructed. 

In  the  exercise  of  such  authority  the  company  must  be  regarded  as  the 
locum  Uncus  of  the  State,  and  may  do  just  what  the  Commonwealth  could  do 
under  like  circumstances,  that  is,  when  necessary  for  the  proper  execution 
of  such  power,  it  may  occupy  the  public  highways. 

The  definition  of  a  branch  railroad  can  depend  neither  upon  its  length  nor 
its  direction;  the  word  "branch"  in  such  connection  is  equivalent  to  " sec- 
tion" or  "subdivision,"  and  is  as  applicable  to  a  direct  extension  from  the 
terminus  as  to  an  offshoot  of  the  main  road. 

Appeal  from  the  Court  of  Common  Pleas  No.  2  of  Allegheny 
County.     In  equity. 

The  western  terminus  of  the  main  line  of  the  Pittsburgh  <fc 


EMINENT  DOMAIN — CONSTRUCTION  OF  BRANCH   ROADS.  315 

Connellsville  R.  R.  is,  and  has  been  for  thirty  years,  located  at 
the  easterly  line  of  Grant  Street,  which  is  also  the  easterly  terminus- 
of  Water  Street,  and  between  Breckenridge  Street  and  the  Monon- 
gahela  river,  in  the  city  of  Pittsburgh.  Water  Street,  as  laid  out 
upon  the  original  plan  of  the  town  of  Pittsburgh,  extends  in  length 
from  Grant  Street  to  the  point  of  confluence  of  the  Monongahela 
and  Allegheny  rivers,  and  in  width,  throughout  its  entire  length, 
from  a  line  drawn  upon  said  plan  as  the  northern  line  of  said  street 
to  the  waters  of  the  Monongahela  river.  Grant  Street  and  Smith- 
field  Street  intersect  said  Water  Street  at  right  angles,  and  at  a 
distance  of  about  500  feet  apart.  That  portion  of  Water  Street 
lying  next  the  river,  between  Grant  Street  and  Smithfield  Street, 
as,  indeed,  throughout  its  whole  length,  is  and  has  been  used  for 
many  years  as  a  public  wharf,  and  lias  been  declared  by  Act  of 
Assembly  "  a  public  landing,"  and  the  city  given  the  care  and  reg- 
ulation of  it  as  such. 

June  20,  1870,  the  city  passed  an  ordinance  purporting  to  grant 
to  the  Pittsburgh  &  Connellsville  R.  R.  Co.  authority  (so  Jar  as- 
the  city  could)  to  erect  "  a  passenger  house  or  depot  with  two- 
tracks  and  their  accompanying  platforms  upon  that  portion  of  the 
Monongahela  wharf  (Water  Street)  which  lies  between  the  eastern 
side  of  Smithfield  Street  and  the  eastern  side  of  Grant  Street  ;"" 
provided  that  the  structure  of  said  depot  should  be  supported  by 
piers,  composed  of  rows  of  iron  pillars,  said  piers  to  be  longitudinally 
100  feet  apart  for  a  distance  of  400  feet,  from  the  east  side  of 
Grant  Street,  "and  thence  for  a  distance  of  about  60  feet,  to  be- 
not  less  than  20  feet  apart,  lengthwise  of  the  building,  and  that 
thence  for  a  distance  of  76  feet  to  the  east  side  of  Smithfield 
Street,"  and  that  the  structure  should  give  at  its  lowest  point  not 
less  than  14  feet  clearance  above  the  grade  of  the  wharf,  and  that 
the  portion  of  the  wharf  covered  by  it  should  not  exceed  50  feet 
in  width. 

The  plaintiffs  are  the  owners  of  a  lot  abutting  on  the  northern 
line  of  Water  Street,  between  Grant  and  Smithfield  Streets,  and 
when  the  Pittsburgh  &  Connellsville  R.  R.  Co.  commenced  the- 
erection  of  the  structure  described  in  said  ordinance,  in  the  year 
1872,  filed  a  bill  in  equity  against  it  and  the  city  of  Pittsburgh,  to 
restrain  the  erection  of  said  structure,  alleging  that  they  "have  had 
the  said  street,  wharf  and  landing  in  front  of  their  said  lot  free  and 
clear  of  all  obstructions,  as  they  of  right  were  entitled  to  have,  and 
they  are  entitled  to  have  the  same  so  remain  forever  as  a  street, 
wharf  and  landing,  free,  clear  and  unobstructed  ;"  and  also  that  if 
said  company  be  permitted  to  erect  said  structure,  depot,  tracks, 
etc.,  their  land  would  be  greatly  depreciated  in  value  and  much 
in jured,  and  would  be  "  subjected  to  a  perpetual  injury  and  nui- 
sance." The  case  was  submitted  to  the  court  upon  an  agreed 
statement  of  facts. 
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The  railroad  company  relied  for  its  authority  upon  the  Act  of 
April  15, 1869,  P.  L,  965,  which  is  as  follows": 

An  act  to  authorize  the  Select  and  Common  Councils  of  the  City 
of  Pittsburgh  to  vacate  streets  and  alleys  in  said  city. 

Section  1.  Be  it  enacted,  etc.,  That  the  select  and  common 
councils  of  the  city  of  Pittsburgh  be  and  are  hereby  granted  full 
power  and  authority  to  make  and  enter  into  a  contract  or  contracts 
with  the  Pennsylvania  R.  R.  Co.,  the  Pittsburgh,  Fort  Wavne  & 
Chicago  Ry.  do.,  and  Allegheny  Valley  R.  R.  Co.,  or  either  of 
them,  or  Pittsburgh  &  Connellsville  R.  R.  Cov  whereby  public 
travel  may  be  rendered  more  safe  in  said  city,  and  the  depot  prop- 
erty of  said  companies,  or  either  of  them,  may  be  enlarged  and 
made  to  afford  greater  facilities  for  the  receipt  and  shipment  of 
merchandise.and  the  general  comfort  of  the  travelling  puolic. 

Sec.  2.  That  said  councils,  for  the  purpose  of  enabling  said 
contract  or  contracts  to  be  carried  out,  shall  have  and  are  hereby 
given  authority  to  vacate  and  close  up  the  whole  or  any  portion  of 
any  streets  or  alleys  in  said  city,  and  generally  to  do  such  acts  and 
pass  such  ordinances  as  they  deem  expedient  for  the  purposes  afore- 
said :  Provided,  however,  That  no  street  or  alley,  or  portion  of  the 
same,  as  aforesaid,  shall  be  vacated  or  closed  up,  unless  the  said 
companies,  or  either  of  them,  shall  first  acquire  by  purchase  or 
otherwise,  the  property  fronting  on  both  sides  of  the  street  or 
alley,  or  such  portions  thereof  that  may  be  vacated  or  closed  up. 

And,  also,  upon  the  Act  of  June  9,  1874,  P.  L.,  282,  entitled, 
"  An  act  to  authorize  the  counties,  cities,  towns  or  townships  of 
this  State,  respectively,  to  enter  into  contracts  with  railroad  com- 
panies, whose  roads  enters  their  limits^  whereby  said  companies 
may  relocate,  change,  or  elevate  their  railroad. 

It  was  also  contended  that  the  proposed  extension  was  a  branch 
railroad  within  the  meaning  of  the  Act  of  April  1, 1868,  P.  L,  547, 
which  act  authorizes  the  Pittsburgh  &  Connellsville  R.  B.  Co., 
"at  anv  time  hereafter,  to  survev,  locate  and  construct  one  or 
more  branches  of  railroad,  extending  from  any  point  or  points 
on  the  main  line  of  their  railroad  to  any  point  or  points  in  any 
county  through  or  in  which  the  said  main  line  passes,  or  in  any 
adjoining  connty,  with  a  view  to  the  development  of  the  territory 
within  said  limits,  and  furnishing  an  outlet  to  its  productions;" 
and  that  "  the  said  company  should  have  the  same  rights,  privi- 
leges and  powers,  in  respect  to  the  location,  construction  and  man- 
agement of  each  and  all  of  said  branches,  and  the  operating  thereof, 
as  are  conferred  by  their  charter,  and  all  supplements  thereto,  in 
regard  to  its  main  line  of  railroad." 

The  only  question  submitted  to  the  court  was  as  to  the  legal 
right  of  the  railroad  company  to  build  the  proposed  structure  upon 
the  street  or  wharf,  with  or  without  making  compensation  to 
plaintiffs. 
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At  the  hearing  below  Judges  Ewing  and  White  Bat,  and  both 
agreed  that  the  proposed  extension  of  the  defendant's  railroad 
could  not  he  justified  as  a  branch  within  the  meaning  of  the  said  Act 
of  April  1,  1868,  but  differed  in  opinion  as  to  whether  the  said  Act 
of  April  15,  1869,  in  connection  with  the  ordinance  of  June  20, 
1870,  authorized  the  structure,  and  in  consequence  of  the  division 
of  the  court  the  plaintiffs'  bill  was  dismissed.  From  the  decree 
dismissing  their  bill,  this  appeal  was  taken. 

John  S.  Ferguson,  Esq.,  for  appellants. 

Johns  MeClave  and  George  Sliiras,  Jr.,  contra. 

Gobdoit,  J. — It  seems  from  the  statement  of  facts  wnich  has  been 
submitted  to  us,  that  the  Pittsburgh  &  Conneilsville  R.  R.  Co.,  act- 
ing under  and  in  accordance  with  an  ordinance  of  the  common  and 
select  councils  of  the  citj  of  Pittsburgh,  is  about  to  extend  the  line 
of  its  road  from  its  present  station  on  the  eastern  side  of  Grant 
Street,  along  and  upon  the  Monongahela  wharf,  to  the  eastern  side  of 
Smithfield  Street.  In  view  of  the  rapidly  increasing  traffic  of  this 
road,  it  has  been  deemed  advisable,  both  by  the  company  and  the 
city  councils,  that  it  should  be  thus  extended,  and  a  new  passenger 
6Ution  built  over  the  said  wharf,  yet  in  such  a  manner,  neverthe- 
less, as  not  to  obstruct  the  passage  of  ordinary  vehicles  to  and  from 
the  river.  To  prevent  this,  the  appellants,  who  are  owners  of 
property  fronting  upon  Water  Street  and  this  public  landing,  filed 
the  bill  which  gives  rise  to  the  present  controversy. 

It  is  admitted  that  the  proposed  work  will  result  in  damage,  at 
least  of  an  incidental  character,  to  the  complainants;  hence,  their 
ri^ht  to  maintain  this  bill,  in  the  absence  of  a  superior  or  counter- 
vailing right  on  the  part  of  defendant,  is  not  disputed.  The  ques- 
tion then  is,  Under  what  authority  does  the  railroad  company 
assume  to  occupy  the  public  wharf  or  thoroughfare  in  question  ? 

The  answer  of  the  appellee  is,  first,  That  such  authority  is  con- 
ferred upon  it  by  the  ordinance  above  mentioned,  and  by  the  Act 
of  the  15th  of  April,  1869,  which  empowers  the  city  councils  to 
contract  with  the  railroad  companies  therein  mentioned,  or  either 
of  them,  for  the  vacation  and  closing  up  of  the  whole  or  any  por- 
tion of  any  street  or  alley  in  the  said  city. 

But  we  do  not  agree  with  the  proposition  that  this  Act  at  all  ap- 
plies to  the  case  in  hand.  Our  dissent  is  not  founded  upon  the 
objection  that  the  ground  in  question  may  not  be  embraced 
under  the  term  "street,"  but  because  the  design  proposed  does  not 
reqnire  the  vacation  or  closing  up  of  the  whole  or  any  part  of  a 
6treet,  but,  simply,  the  occupation  in  common  with  the  public  of  part 
of  a  city  highway  called  the  "  Monongahela  Wharf."     This  no  more 

auires  vacation  than  did  the  occupation  of  Liberty  Street  by  the 
road  tracks  now  in   use  upon  it.     Neither  is  it  necessary  in 
order  to  warrant  the  action  of  the  city  councils,  and  the  proposed 
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occupancy  by  the  defendant,  that  the  latter  should  first  acquire  the 
property  adjacent  to  the  intended  extension.  The  Act  of  1869 
does  not,  therefore,  sustain  the  assumption  of  the  appellee,  and 
had  it  nothing  more  substantial  upon  which  to  ground  its  claim  there 
could  be  no  place  found  for  it  in  a  court  of  equity. 

It  is  urged,  however,  secondly,  that,  abandoning  the  defence 
based  on  the  Act  of  1869,  the  decree  of  the  court  may  be  supported 
under  and  by  force  of  the  Act  of  April  1,  1868,  by  which  the 
Pittsburgh  &  Connellsville  R.  R.  Co.  is  authorized,  "at  anv  time 
hereafter,  to  survey,  locate  and  construct  one  or  more  branches  of 
railroad,  extending  from  any  point  or  points  in  any  county  through 
or  in  which  the  said  main  line  passes,  or  in  any  adjoining  connU, 
with  a  view  to  the  development  of  the  territory  within  said  limits, 
and  furnishing  an  outlet  for  its  production,"  and  that,  if  a  warrant 
for  the  ordinance  of  June  20,  1870,  is  otherwise  wanting,  it  is  to 
be  found  in  the  Act  of  June  9,  1874. 

The  proposition  here  assumed  is  undoubtedly  correct,  if  the 
proposed  extension  is  to  be  regarded  as  a  branch  of  the  appellee's 
main  improvement.  This  company  must  be  regarded  as  the  locum 
tenens  of  the  State,  and  the  Legislature  having  conferred  upon  it 
the  branching  power,  it  may  do  just  what  the  Commonwealth 
could  do  under  like  circumstances ;  that  is,  when  necessary  for  the 
proper  execution  of  such  power,  it  may  occupy  the  public  high- 
ways. Cleveland  &  Pittsburgh  R.  R.  Co.  v.  Speer,  6  JP.  F.  Smith, 
325. 

And,  so,  from  the  language  held  in  a  case  similar  to  the  one  in 
hand,  Mayor,  etc.,  of  Pittsburgh  v.  Pennsylvania  R.  R.  Co.,  12 
Wright,  355,  it  would  seem  that  the  necessity  for  such  branches, 
and  their  direction  re6t  in  the  will  and  discretion  of  the  president 
and  directors  of  the  corporation  by  which  they  are  to  be  con- 
structed. As  to  the  Act  of  1874,  tliongh  it  may  be  regarded  as 
conferring  no  new  rights  upon  railroad  companies  having,  as  in 
the  present  instance,  the  branching  power  independently  of  this 
statute,  yet,  even  as  to  them,  it  may  be  treated  as  a  police  regula- 
tion empowering  the  public  authorities,  for  the  safety  of  the  people, 
to  control  the  action  of  such  companies  in  the  extension  or  reloca- 
tion of  their  roads;  and  the  application  of  the  statute  being  thus 
general,  there  is  no  doubt  but  that  it  affects  a  ratification  of  the  pre- 
vious contract  between  the  city  and  the  appellee.  We  cannot,  how- 
ever, see  how  this  becomes  a  material  question  in  the  present  con- 
troversy ;  for  if  this  corporation  has  the  power  to  extend  its  line 
over  the  wharf,  then  the  contract  between  it  and  the  city  authori- 
ties is  a  matter  which  concerns  themselves  only,  and  with  which 
third  parties  cannot  be  allowed  to  interfere. 

There  remains,  then,  but  the  single  question :  Is  the  proposed 
extension  a  branch  within  the  meaning  of  the  act?  We  think  it 
is.    We  cannot  agree  that  the  definition  of  such  a  structure  shall 
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depend  either  upon  its  length  or  direction.  If  the  projection  of 
a  completed  road  for  one  square  is  too  short  for  a  branch,  then 
what  distance  will  be  required  to  allow  the  use  of  this  term  ?  The 
question  involves  in  itself  its  own  absurdity.  The  mistake  is  found 
in  giving  too  narrow  a  definition  to  the  word  "  branch."  Accord- 
ing to  Worcester,  it  may  mean  "  any  distinct  article  or  portion ; 
a  section ;  a  subdivision."  But  if  for  the  word  "  branch5'  we  use 
"section,"  the  subject  under  discussion  is  relieved  of  all  possible 
obscurity.  In  like  manner  are  wo  delivered  from  hesitancy  in  the 
matter  of  direction ;  that  is,  whether  we  are  to  regkrd  the  word 
"branch"  as  merely  an  off-shoot  of  the  main  road,  or  whether  we 
may  apply  it  to  a  direct  extension  from  the  terminus,  since  the 
substitution  of  the  word  "  section,"  dissipates  anything  like  doubt 
on  this  score.  Moreover,  the  case  of  the  West  Pennsylvania  K. 
R  Co.'s  Appeal,  29  Pittsburgh  Legal  Journal,  273,  is  in  principle 
so  like  the  case  in  hand  that  it  may  be  regarded  as  having  settled 
the  question  we  are  now  considering.  This  case  was  ruled  under 
the  9th  section  of  the  Act  of  April  4,  1868,  the  language  of 
which  is,  in  all  material  particulars,  similar  to  the  act  conferring 
branching  powers  upon  the  deferdant  corporation.  In  comment- 
ing upon  tnis  part  of  the  statute,  Mr.  Justice  Sterrett,  who  deliv- 
ered the  opinion  of  the  court  in  the  case  cited,  says :  "  The  main 
contention  of  the  appellant  was  that  the  Pittsburgh  and  Western 
K  K.  Co.  has  no  authority  to  extend  its  road  west  of  the  eastern 
line  of  Sandusky  Street,  because  its  predecessors  in  title  had  lo- 
cated, marked,  and  determined  the  route  of  the  road,  and  by  ac- 
cepting the  ordinance  granting  the  right  of  way  to  the  east  line  of 
Sandusky  Street,  had  selected  and  finally  fixed  that  part  of  its  west- 
ern terminus ;  and  because  the  appellee  had  completed  the  road 
to  that  point  and  there  fixed  its  terminal  depot.  .  .  .  The 
branching  power  given  by  the  9th  section  of  the  Act  of  1868,  is 
Bnfficiently  broad  and  comprehensive  to  authorize  the  construction 
of  the  road  in  question  as  a  branch,  and  there  is  no  valid  reason 
why  it  may  not  be  constructed  from  the  terminus  as  well  as  from 
any  other  point  of  the  main  line  of  the  road." 

As  the  legal  principles  here  stated  are  based  on  facts  very  like 
those  that  are  involved  in  the  present  controversy,  we  may  regard 
the  case  as  a  definitive  determination  of  the  contention  in  hand  in 
favor  of  the  appellee. 

The  decree  of  the  court  below  is  affirmed,  and  the  appeal  dis- 
missed at  costs  of  appellants. 

Right  to  Construct  Branch  Railroads.— The  right  to  construct  branch 
railroads  may  be  said  generally  to  depend  upon  charter  provisions.  Unless 
power  to  build  them  is  conferred  upon  a  company  by  its  charter,  either  in 
express  terms  or  by  necessary  implication,  they  cannot  be  constructed.  Mor- 
ris 6  Essex  R.  R.  «.  Central  Railroad  of  New  Jersey,  12  Vroom  (N.  J.),  205; 
New  Orleans,  etc.,  R  R.  v.  Second  Municipality,  etc.,  1  La.  Ann.  128;  Knight 
*.  Carrollton  R.  R.,  9  La.  Ann.  284. 
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Pennsylvania  Authorities. — This  subject,  as  the  principal  case  will  show, 
has  attracted  much  attention  in  Pennsylvania.  Hays  e.  Risher,  82  Pa.  8tl 
169;  Brown  e.  Peterson,  40  Pa.  St.  873;  In  re  Homer  &  Roberts  Lateral 
Road,  37  Pa.  St.  333;  Keeling  v.  Griffin,  56  Pa.  St.  305;  Cleveland,  etc.,  R. 
R.  v.  Speer,  56  Pa.  St.  325;  Edge  wood  R.  R.  Co.'s  App.,  79  Pa.  St.  257; 
Getz's  App.,  3  Am.  &  Eng.  R.  R.  Cas.  186;  Western  Penna.  R.  R.  Co.'a 
App.,  4  Am.  &  Eng.  R.  R.  Cas.  191;  Duncan  v.  Penna.  R.  R.,  7  Am.  <fc 
Eng.  R.  R.  Cas.  1. 

See,  generally,  Boyd  *.  Negley,  53  Pa.  St.  887;  Hall's  App.,  56  Pa.  St.  238; 
Lyon  t?.  Gambly,  58  Pa.  St.  261;  South  Chicago,  etc.,  R.  R.  v.  Diz,  17  Am. 
&  Eng.  R.  R.  Cas.  157;  H odder  v.  Kentucky,  etc.,  R.  R.,  2  Am.  &  Eng.  R. 
R.  Cas.  640;  People  v.  Brooklyn,  etc.,  R.  R.,  9  Am.  &  Eng.  R.  R.  Cas.  454; 
Fisher  c.  Chicago,  etc.,  R.  R  Co.,  10  Am.  &  Eng.  R.  R.  Cas.  14;  Lower  *. 
Chicago,  etc.,  R  R,  10  Am.  6  Eng.  R  R  Cat.  17;  South  Chicago  R  R  Co. 
v.  Dix,  17  Am.  &  Eng.  R  R  Cas.  157. 


Wilkinson  et  al. 
v. 

m 

Northern  Pacifio  B.  Co. 

(Advance  Cast,  Montana.    January  29,  1885.) 

In  the  year  1868,  W.  and  D.  located  certain  lands,  under  the  laws  of  Con- 
gross,  in  the  Territory  of  Montana,  and  held  and  worked  the  same,  and  oik 
the  thirty-first  of  May,  1888,  a  patent  was  issued  to  them  for  said  lands.  In> 
the  year  1864  Congress  granted  certain  lands  to  the  Northern  Pacific  R  R 
Co.,  to  aid  in  the  construction  of  their  road  to  the  Pacific  coast,  in  the 
territories  through  whicn  it  passes,  and  the  lands  which  had  thus  been  patent- 
ed to  W.  and  D.  were  located  upon  the  track  and  land  covered  by  right  of 
way  of  the  said  Northern  Pacific  R.  R.  Co.  under  their  charter.  Upon 
a  petition  filed  by  W.  and  D.,  asking  for  the  appointment  of  commissioners  to 
appraise  the  value  of  the  premises  described  therein,  which  had  been  taken 
under  the  grant  of  the  right  of  way  by  the  railroad  company  for  a  railroad 
tra^k,  heldy  that  the  Northern  Pacific  R.  R.  Co.  has  also  a  legal  title  of  an 
older  date,  which  is  found  in  the  act  of  Congress  making  the  grant;  that  the* 
inferior  must  yield  to  the  superior  legal  title;  and  that  the  petition  by  the 
court  below  vas  properly  dismissed. 

Appeal  from  Third  district,  Lewis  and  Clarke  county. 
Edgorton  &  Weed  for  .appellants. 
Sanders  &  Cullen  for  respondent. 

Coburn,  J.— The  plaintiffs.  Thomas  Wilkinson  and  Samuel  Demp- 
ster, who  are  the  appellants,  filed  in  the  district  court  their  petition 
for  the  appointment  of  commissioners  to  appraise  the  value  of  the* 
premises  described  therein,  which  have  been  taken  under  the  grant 
of  the  right  of  way  to  the  defendant  for  a  railroad  track.  The  de- 
fendant, the  railroad  company,  answered,  and  the  cause  was  submit- 
ted upon  the  petition  and  answer  to  the  court  below;  and  thereupon 
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the  prayer  was  denied  and  the  petition  dismissed.  From  this 
denial  and  dismissal  of  the  petition  the  plaintiffs  appealed  to  this 
court. 

The  petition  shows  that  the  plaintiffs  are  seized  in  fee  as  tenants 
in  common  of  certain  mineral  lands  particularly  described ;  that 
said  lands  were  located  in  the  year  1868,  and  claimed  under  and  in 
pursuance  of  the  laws  of  the  United  States  and  of  this  Territory, 
and  of  the  local  rules  and  regulations  of  mines  and  miners,  at  a 
time  when  said  lands  formed  a  part  of  the  public  domain  of  the 
United  States ;  that  these  lands  were  held,  worked,  and  claimed 
as  placer-mining  grounds,  under  and  by  virtue  of  the  above  author- 
ity, until  the  twentieth  of  February,  1882,  on  which  day  the  peti- 
tioners and  Richard  Rule  and  Conrad  Geiger,  as  proprietors,  ap- 
plied for  a  patent  to  said  lands  and  paid  for  them  at  the  rate  of  two 
dollars  and  a  half  an  acre,  complying  in  all  respects  with  statutes 
as  to  such  entries.  On  the  thirty-first  day  of  May,  1883,  a  patent 
was  issued  to  them  for  the  lands.  Since  1868  the  petitioners  and 
their  grantors  have  held  peaceable  possession  of  the  lands,  and  now 
own  them,  having  received  a  conveyance  from  Rule  and  Geiger 
for  their  interest ;  that  valuable  mining  ditches  belonging  to  plain- 
tiffs have  been  made  on  the  lands  necessary  to  the  business  of 
mining  thereon  ;  that  a  large  portion  of  these  lands  have  upon  them 
placer-mines  of  gold  unw'orked,  which,  with  the  water  appertaining 
to  the  premises  and  available  for  mining,  will  yield  large  quantities 
of  gold  of  great  value ;  that  the  Northern  racific  R.  R.  Co.,  the 
defendant,  did,  in  or  about  the  month  of  April,  1882,  enter  upon 
and  construct  its  road  along  and  over  these  mining  lands,  and  cut 
and  tore  the  ground  and  water-ditches  in  such  a  manner  as  to  ren* 
der  a  large  portion  thereof  entirely  unfit  for  use  as  mining  ground, 
and  made  it  impossible  for  the  petitioners  to  take  gold  therefrom ; 
that  the  length  of  said  track  along  and  across  said  ground  is  about 
one  and  a  half  miles ;  that  the  defendant  claims  an  easement  upon 
and  over  said  land,  for  a  distance  of  200  feet  on  each  side  of  said 
track  for  said  distance,  by  virtue  of  their  act  of  hicorporation  ;  that 
these  lands  are,  and  were  at  the  time  of  the  entry,  private  lands, 
and  were  and  now  are  mineral  lands,  within  the  meaning  of  the 
act  incorporating  said  company,  and  of  the  laws  of  the  United  States ; 
that  the  petitioners  and  defepdant  have  not  been  able  to  agree  as  to 
the  value  of  the  premises  so  taken ;  that  by  reason  of  this  taking  by 
defendant  they  have  been  damaged  $15,000. 

The  praver  of  the  petition  is  for  the  appointment  of  appraisers 
of  the  land  so  taken  for  the  right  of  way,  pursuant  to  section  7  of 
the  charter.  The  answer  denied  that  defendant  claimed  or  desired 
the  premises  in  fee,  but  only  claimed  an  easement  therein,  and  right 
of  way  thereon,  as  granted  by  section  2  of  the  act  incorporating 
this  company ;  and  averred  that  the  right  and  title  thereto  antedat- 
ed the  rights  of  the  petitioners,  the  date  thereof,  being  the  second 
30  A.  &  E.  R.  Gas.— 21 
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day  of  July,  1864 ;  that  petitioner's  right  is  subordinate  to  that  of  the 
defendant,  who  is  entitled  to  the  same  without  compensation  to  the 
petitioners.  The  answer  closes  with  a  prayer  that  the  petition  be 
dismissed  ;  and  defendant  moved  to  dismiss  the  petition  upon  the 
facts  and  law  appearing  in  the  same  and  the  answer ;  which  motion 
the  court  sustained,  and  dismissed  the  petition.  From  this  order 
the  petitioners  appeal. 

The  second  section  of  the  charter  of  the  Northern  Pacific  R.  R. 
Co.  grants  the  right  of  way  through  the  public  lands  200  feet  in 
width  on  each  side  of  the  track.  The  seventh  section  provides 
for  the  entering  upon,  purchasing,  taking  and  holding,  and  the 
condemnation  of  any  land  owned  by  private  individuals  for  the 
right  of  way.  Provision  is  made  for  the  appointment  of  commis- 
sioners to  assess  damages  in  case  the  owners  of  land  cannot  agree 
as  to  the  same  with  the  company.  The  petitioners,  having  a  patent 
from  the  United  States,  claim  damages  under  this  seven tn  section. 

The  supreme  court  of  the  United  States  has  decided  that  a  sim- 
ilar grant  of  the  right  of  way  is  present  and  absolute,  subject  to 
no  conditions  except  those  necessarily  implied,  such  as  that  the  road 
shall  be  constructed  and  used  for  the  purpose  designed ;  and  that 
there  is  nothing  in  the  policy  of  the  government  with  respect 
to  the  public  lands  which  would  call  for  any  qualification  of  the 
terms.  Inasmuch  as  the  grant  of  the  right  of  way  contains  no  re- 
servations or  exceptions  such  as  are  found  in  the  sections  of  the 
eharter  granting  land  in  aid  of  the  construction  of  the  road  (see 
Railroad  Co.  v.  Baldwin,  103  U.  S.  426;  s.  c,  5.  Am  &  Eng.  R.  R. 
Cas.  408 ;  Western  Pac.  R.  Co.  v.  Tevis,  41  Cal.  493),  the  appel- 
lants take  the  position  that  they  have  the  legal  title,  a  patent,  which 
is  voidable  only  until  set  aside  by  a  court  of  competent  jurisdiction ; 
and  that,  having  this  title,  they  have  a  right  to  the  appointment  of 
commissioners.  But  the  respondent  has  also  a  legal  title  of  an  older 
date,  which  is  found  in  the  act  of  congress  making  the  grant,  and 
the  inferior  must  yield  to  the  superior  legal  title,  without  a  resort 
to  a  court  of  equity  to  set  the  inferior  to  one  side.  It  is  not, 
therefore,  necessary  that  the  railroad  company  should  call  to  its  aid, 
in  order  to  secure  the  right  of  way  through  the  petitioner's  land, 
the  exercise  of  the  power  of  eminent  domain,  since  at  least  four 
rears  before  they  made  any  claim  to  the  land  in  question  it  had 

jen  granted  unconditionally  to  the  defendant. 

The  third  section  of  the  charter,  which  grants  lands  in  aid  of  the 
construction  of  the  railroad,  is  as  follows : 

"  That  there  be,  and  is  hereby,  granted  to  the  Northern  Pacific 
R.  R.  Co.,  its  successors  and  assigns,  for  the  purpose  of  aiding  in  the 
construction  of  6aid  railroad  and  telegraph  line  to  the  Pacific  coast, 
and  to  secure  the  safe  and  speedy  transportation  of  the  mails,  troops, 
munitions  of  w^r,  and  public  stores  over  the  route  of  said  line  of 
railway,  every  alternate  section  of  public  land  not  mineral,  desig- 
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nated  by  odd  numbers,  to  the  amount  of  twenty  alternate  sections 
of  land  per  mile  on  each  side  of  said  railroad,  whenever  it  passes 
through  any  State,  and  whenever,  on  the  line  thereof,  the  United 
States  have  foil  title,  not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other  claims  or  rights,  at  the 
time  the  line  of  said  road  is  definitely  fixed,  and  a  plat  thereof  filed 
in  the  office  of  the  commissioner  of  the  general  land-office ;  and 
whenever,  prior  to  said  time,  any  of  said  sections,  or  parts  of  sec- 
tioos,  shall  nave  been  granted^  sold,  reserved,  or  occnpied  by  home- 
stead settlers,  or  pre-empted  or  otherwise  disposed  of,  other  lands 
shall  be  selected  by  said  company  in  lieu  thereof,  under  the  direc- 
tion of  the  secretary  of  the  interior,  in  alternate  sections,  and  de- 
signated by  odd  numbers,  not  more  than  ten  miles  beyond  the  lim- 
its of  said  alternate  sections :  provided,  that  if  said  route  shall  be 
fonnd  upon  the  line  of  any  otner  railroad  route,  to  aid  in  the  con- 
struction of  which  lands  have  been  heretofore  granted  by  the  United 
States^  as  far  as  the  routes  are  upon  the  6ame  general  line,  the 
amount  of  land  heretofore  granted  shall  be  deducted  from  the 
amount  granted  by  this  act :  provided,  further,  that  the  railroad 
company  receiving  the  previous  grant  of  land  may  assign  their 
interest  to  said  Northern  Pacific  R.  R.  Co.,  or  may  consolidate, 
confederate,  and  associate  with  said  company  upon  the  terms  named 
in  the  first  section  of  this  act :  provided,  further,  that  all  mineral 
lands  be,  and  the  same  are  hereby,  excluded  from  the  operation  of 
this  act,  and  in  lieu  thereof  a  like  quantity  of  unoccupied  and  unap- 
propriated agricultural  lands  in  odd-numbered  sections  nearest  to 
the  line  of  said  road  may  be  selected  as  above  provided  :  and  pro- 
vided, further,  that  the  word  *  mineral,'  when  it  occurs  in  this  act, 
shall  not  be  held  to  include  iron  or  coal ;  and  provided,  further, 
that  no  money  shall  be  drawn  from  the  treasury  of  the  United 
States  to  aid  in  the  construction  of  the  said  Northern  Pacific  Rail- 
road." 

The  mineral  lands  excluded  from  the  operation  of  this  act  are 
evidently  not  those  covered  by  the  right  of  way,  as  nothing  could 
possibly  be  given  in  lieu  of  any  lands  which  might  be  needed  for 
soch  purpose ;  and  it  would  be  destructive  of  the  rights  of  the  rail- 
road company  if  mining  claims  could  at  any  time  be  located  and 
sorted  upon  the  track  and  land  covered  by  the  right  of  way.  See 
Doran  v.  Central  Pac.  R.  Co.,  24  Cal.  246.  The  joint  reso- 
lution of  Congress  of  January  30,  1865,  declaring  that  "  no  act 
shall  be  so  construed  as  to  embrace  mineral  lands,  which  in  all  cases 
shall  be  and  are  hereby  reserved  exclusively  to  the  United  States," 
cannot  be  considered  as  a  reservation  of  mineral  lands  from  the 
operation  of  grants  of  the  right  of  way,  such  as  the  one  in  question. 
A  reservation  of  that  character  would  annihilate  the  franchise,  and 
annul  the  operation  of  the  entire  act  of  congress  granting  the  char- 
ter.  The  operations  of  mining  and  the  business  of  railroads  cannot 
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be  conducted  at  the  same  time  upon  the  same   ground;   and  a. 
reservation  of  such  a  character  would  beget  a  conflict  of  rights  and 
a  confusion  of  interests  not  in  contemplation  of  intelligent  legis- 
lative action. 
The  judgment  is  affirmed 


Union  Pacific  R.  Co.  t>.  Myers. 
Same  v.  City  of  Kansas. 
Same  v.  Knxjth. 
Same  v.  Habwood. 
Texas  and  Pao.  Ry.  Co.  v.  MoAlubteb. 

Same  v.  Kibe. 
Same  v.  Murphy. 

(Advance  Gaee,  Supreme  Court  of  the  United  State*    May  4,  1886.) 

Corporations  of  the  United  States  created  by  and  organized  under  acts  of 
congress,  like  the  Union  Pacific  R.  R  Co.,  and  the  Texas  &  Pacific  R  R  Co., 
are  entitled  as  such  to  remove  into  the  circuit  courts  of  the  United  States 
suits  brought  against  them  in  the  State  courts,  under  and  by  virtue  of  the 
act  of  March  8,  1875,  on  the  ground  that  such  suits  are  suits  "  arising  under 
the  laws  of  the  United  States." 

A  trial  before  a  municipal  officer,  which  was  in  its  nature  an  inquest  of 
valuation  and  assessments,  not  having  the  character  of  a  suit,  and  an  appeal 
taken  therefrom,  before  the  filing  of  a  petition  for  removal,  is  not  good 
ground  for  denying  such  a  petition. 

The  indirect  effect  upon  the  general  proceedings  for  widening  the  streets 
of  the  city  of  Kansas,  m  case  a  federal  court  should  decide  that  said  city 
could  not  widen  streets  in  the  railroad  company's  grounds,  or  that  the  valu- 
ation of  its  property  was  too  small,  or  assessments  for  benefits  against  it  too- 
large,  furnishes  no  good  reason  to  deny  the  railroad  company  its  right  to  re- 
move the  causes  under  the  act  of  March  8,  1873. 

John  F:  Dillon  and  W.  D.  Davidge  for  plaintiffs  in  error. 
Hallett  Phillips,  W.  H.  Munger,  and  A.  H.  Garland  for  de- 
fendants in  error. 

Bradley,  J. — The  principal  qnestion  involved  in  these  cases  is 
whether  a  suit  brought  in  a  State  court  against  a  corporation  of 
the  United  States  may  be  removed  by  such  corporation  into 
the  circuit  court  of  the  United  States,  on  the  ground  of  its  being 
a  corporation  organized  under  a  law  of  the  United  States.  The 
plaintiff  in  error  in  four  of  the  cases  is  the  Union  Pacific  Ry.  Co., 
and  in  the  other  three  cases  is  the  Texas  &  Pacific  Ry.  Co.    They- 
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contend  that  they  have  such  a  right  of  removal,  either  under  the 
removal  act  of  July  27,  1868  (15  St.  227),  now  forming  section 
640  of  the  Revised  Statutes,  or  under  the  act  of  March  3,  1875, 
entitled  "  An  act  to  determine  the  jurisdiction  of  circuit  courts  of 
the  United  States,  and  to  regulate  the  removal  of  causes  from  State 
courts,  and  for  other  purposes"  (18  St.  470),  or  both.  Whether 
the  corporations  of  the  United  States,  organized  under  acts  of  con- 
gress,  have  or  have  not  this  right  of  removal  is  the  principal  ques- 
tion in  these  cases. 

The  suits  were  all  brought  in  State  courts  against  the  said  cor- 
porations severally.  In  the  first  case,  Myers,  a  switchman  at 
Armstrong,  in  Kansas,  sued  the  company  for  an  injury  alleged  to 
have  been  sustained  by  him  through  the  carelessness  of  the  com- 

5 any  or  its  agents,  in  the  construction  of  the  coupling  of  its  cars, 
'he  company  filed  an  answer,  and  at  the  same  time  a  petition  for 
the  removal  of  the  cause  to  the  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  and  the  proper  bond  required  by  the 
law.  The  petition  for  removal  stated  that  the  petitioner  was  a 
corporation  other  than  a  banking  corporation,  and  organized  under 
a  law  of  the  United  States,  namely,  an  act  of  congress  entitled 
"  An  act  to  aid  in  the  construction  of  a  railroad  and  telegraph  line 
from  the  Missouri  iver  to  the  Pacific  ocean,  and  to  secure  to  the 
government  the  use  of  the  same  for  postal,  military,  and  other 
purposes,"  approved  July  1,  1862 ;  and  that,  in  accordance  with 
said  act,  and  the  acts  amendatory  and  supplemental  thereto,  the 
petitioner  had  exercised  and  did  exercise  its  corporate  functions 
and  powers.     The  petition  then  proceeded  as  follows : 

"  That  February  1,  1880,  pursuant  to  section  16  of  the  said  act 
of  July  1,  1862,  and  of  the  act  of  July  2,  1864,  the  Kansas  Pacific 
By.  Co.,  a  corporation  created  by  the  Territorial  legislature  of  Kan- 
sas, and  organized  under  the  laws  of  said  Territory,  and  the  Denver 
Pacific  Ry.  &  Telegraph  Co.,  a  corporation  created  and  organized 
under  the  laws  of  the  Territory  of  Colorado,  both  of  which  said 
companies  are  mentioned  in  said  acts  of  congress,  and  their  said 
railroads  by  said  acts  made  a  part  of  the  Union  Pacific  R.  R.  sys- 
tem, were,  by  agreement,  consolidated  with  the  Union  Pacific  R.  R. 
Co.  Your  petitioner  and  said  consolidated  company,  by  agree- 
ment, as  by  said  acts  authorized,  assumed,  and  adopted  the  name 
of  the  Union  Pacific  Ry.  Co.,  which  company  consolidated,  as- 
sumed, took,  and  from  thenceforth  had,  and  has,  by  •virtue  of  said 
agreement  of  consolidation,  possession  and  ownership  of  all  the 
railroads  and  other  property,  real  and  personal,  of  said  constituent 
companies,  and  has  and  does  operate  and  manage  the  same  under 
and  by  authority  of  said  acts  of  congress,  and  is  governed  and  con- 
trolled by  said  acts,  and  is  to  all  intents  and  purposes,  and  in  fact, 
a  corporation  under  the  laws  of  the  United  States.  That  the  plain- 
tiff, Abram  Myers,  has  sued  your  petitioner,  the  Union  Pacific  Ry. 
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Co.,  process  in  this  suit  having  been  served  on  its  agents,  and  your 
petitioner  has  appeared  thereto  and  filed  its  answer ;  that  the  mat- 
ter and  amount  in  this  suit  above  entitled  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  five  hundred  dollars ;  that  your  petitioner 
has  a  defence  to  said  action  arising  under  and  by  virtue  of  the  afore- 
said laws  of  the  United  States;  that  said  suit  has  not  been  tried, 
nor  has  it  been  ready  for  or  stood  for  trial,  and  the  present  is  the 
first  term  of  the  court  at  which  it  could  have  been  triecL" 

The  petition  concluded  with  the  proffer  of  the  proper  bond,  and 
a  prayer  for  an  order  of  removal,  and  that  the  court  would  pro- 
ceed no  further  in  the  cause.  The  bond  was  approved  and  an  or- 
der of  removal  was  made.  On  filing  the  record  in  the  circuit  court 
of  the  United  States,  a  motion  was  made  to  remand  the  cause  to 
the  State  court,  and  it  was  remanded  accordingly,  the  circuit  judge 
holding  that  the  suit  was  not  one  arising  "  under  the  constitution 
and  laws  of  the  United  States,"  within  ths  meaning  of  the  act  of 
congress  of  March  3, 1875,  and  that  a  suit  cannot  be  removed  from 
^  State  to  a  federal  court  upon  the  sole  ground  that  it  is  a  suit  by 
or  against  a  corporation  organized  under  the  laws  of  the  United 
States.  To  the  judgment  remanding  the  cause,  the  writ  of  error 
was  sued  out  in  this  court. 

The  next  case,  Union  Pac.  R.  Co.  v.  City  of  Kansas,  was  a  pro- 
ceeding instituted  by  the  common  council  of  said  city,  by  or- 
dinance passed  in  April,  1880,  for  widening  a  street  through  the 
depot  grounds  of  the  company,  and  thereby  taking  a  portion  of 
its  said  grounds  and  the  property  of  many  other  persons.  A  jury 
was  summoned  in  November,  1880,  before  the  mayor,  to  inquire 
and  find  the  value  of  the  property  taken  for  the  street,  and  to 
assess  the  amount  upon  surrounding  property  benefited  thereby.* 
On  December  12, 1880,  this  jury  found  the  value  of  the  company's 
property  taken  equal  to  $7305,  and  assessed,  as  benefits,  upon  the 
remaining  property  of  the  company  the  sum  of  $12,325  towards 
paying  the  damages  for  widening  the  street.  The  verdict  was  con- 
firmed by  the  mayor  and  common  council  February  25, 1881.  The 
laws  of  Missouri  give  to  any  party,  dissatisfied  with  the  award  of 
the  jury  in  such  cases,  an  appeal  to  the  circuit  court  of  Jackson 
county  (in  which  Kansas  City  is  situated),  and  the  Union  Pacific 
Ky.  Co.  and  some  other  dissatisfied  parties  filed  separate  appeals, 
and  the  proceedings  were  certified  to  the  said  court,  where  the  said 
appeals  were  by  the  law  directed  to  be  tried  "  in  all  respects,  and  sub- 
ject to  the  same  rules  and  the  same  law  as  other  trials  had  in  the  cir- 
cuit court,  and  the  same  record  thereof  made  and  kept."  After  the 
case  was  certified  to  the  circuit  court  of  Jackson  county,  the  com- 
pany in  due  time,  April,  1881,  filed  a  petition  for  removal  of  the 
case  to  the  circuit  court  of  the  United  States  for  the  Western  dis- 
trict of  Missouri.  The  petition,  as  in  the  case  of  Myers,  set  out 
the  incorporation  of  the  company,  and  the  consolidation  of  the 
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three  companies  before  mentioned  under  the  acts  of  congress,  be- 
fore referred  to,  by  the  name  of  the  "  Union  Pacific  Ry.  Co."  The 
petition  then  proceeds  to  state  as  follows : 

"And  your  petitioner,  by  agreement  of  said  constituent  com- 
panies, succeeded  to,  had,  and  possessed  all  the  rights  and  privileges 
and  property,  real  and  personal,  which  was  of  said  constituent 
companies  or  either  or  them,  and  that  at  the  time  of  com- 
mencement of  this  proceeding  your  petitioner  had  owned,  arid 
possessed,  exclusive  of  all  other  rights  and  claims,  the  tract  of 
land  described  in  said  proceeding,  as  follows"  (it  then  describes 
the  land  of  the  company  taken  for  the  street,  and  then  states  as 
follows):  " and  that  the  same  had  been  acquired  by  the  Kansas 
Pacific  Ry.  Co.  for  depot  and  other  railway  purposes  by  authority 
of  law,  and  that  your  petitioner  held  said  land  for  said  purposes, 
and  was  occupying  the  same  in  part  for  such  purposes  at  the  time 
of  the  commencement  of  the  proceedings,  and  was  about  to  ap- 
propriate the  residue  thereof  to  such  use,  the  increase  of  business 
of  yonr  petitioner  making  it  imperatively  necessary  that  it  shoulii 
be  60  occupied.  Your  petitioner  distinctly  avers  that  it  is  a  cor- 
poration, not  banking,  organized  under  the  laws  of  the  United 
States ;  that  it  holds  and  possesses  said  property  pursuant  to  such 
laws;  that  it  has  a  defence  in  this  action  arising  under  and  by  virtue 
of  the  laws  of  the  United  States  hereinbefore  referred  to  ;  and  your 
petitioner  desires  that  said  cause  may  be  removed  into  said  circuit 
coart  of  the  United  States  for  trial,  pursuant  to  section  640  of  the 
Eevised  Statutes  of  the  United  States.  Your  petitioner  further 
states  that  the  matter  in  dispute  in  this  cause,  in  wTiich  your  peti- 
tioner is  interested,  exceeds  the  sum  of  five  hundred  dollars, 
exclusive  of  costs;  and  further,  that  this  suit  has  not  been  tried, 
but  is  now  pending  for  trial  on  appeal  in  the  circuit  court  of  Jack- 
son county,  Missouri." 

The  petition  concluded  with  the  ordinary  proffer  of  a  bond  and 
prayer  for  removal  of  the  case,  etc.,  and  an  order  of  removal 
was  made  by  the  State  court.  Motion  was  then  made  to  the  cir- 
cuit court  of  the  United  States  to  remand  the  cause,  and  that 
court,  after  holding  the  motion  under  consideration  for  some  time, 
gave  judgment  to  remand,  which  judgment  is  brought  here  by 
writ  of  error.  Before  rendering  judgment  the  circuit  court  of  the 
United  States  allowed  the  company  to  file  an  additional  statement 
of  facts  for  the  purpose  of  showing  that  the  cause  was  removable, 
averring  its  acceptance  of  the  acts  of  congress,  and  the  passage  of 
an  act  by  the  legislature  of  Missouri,  authorizing  the  company  to 
extend  its  track^  within  the  limits  of  Missouri,  and  to  acquire  depot 
gronnds  there,  which  it  did;  and  the  fact  that  said  grounds  are 
essential  to  the  operations  of  the  company  in  carrying  out  the  ob- 
jecte  declared  in  the  acts  of  congress  relating  thereto ;  that  the 
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United  States  loaned  fts  bonds  on  said  portion  of  the  road,  and  has 
a  lien  thereon  for  their  payment. 

The  third  suit,  Union  JPac.  Ry.  Co.  v.  l£nuth,  was  an  action 
brought  by  the  defendant  in  error  against  tbe  company  in  the  dis- 
trict coprt  of  Dodge  county,  Nebraska,  in  July,  1883,  to  recover 
damages  for  injuries  sustained  by  her  at  the  company's  depot  at 
North  Bend,  between  Omaha  and  Ogden.  A  petition  for  removal 
of  the  cause  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Nebraska  was  filed  in  due  time,  alleging  the  incorporation 
and  organization  of  the  company  under  and  by  virtue  of  the  acts 
of  congress  of  1862  and  1864,  before  referred  to  ;  that  the  matter 
in  dispute  exceeds  $500  exclusive  of  costs;  that  the  defendant  had 
a  defence  to  the  action  arising  under  and  by  virtue  of  the  laws  of 
the  United  States,  to-wit,  the  act  and  amendatory  act  of  congress 
above  referred  to,  concluding  with  the  usual  proffer  of  bond  and 
prayer  for  removal.  The  order  of  removal  was  granted,  the  cir- 
cuit court  remanded  the  cause  to  the  State  court,  and  a  writ'of  error 
brings  the  case  here.  In  this  case  the  place  of  injury  was  on  the 
main  line  of  the  Union  Pacific  Ry.  Co. 

'  The  fourth  case  is  that  of  Frank  Harwood,  who  brought  a  suit 
against  the  Union  Pacific  Ry.  Co.  in  the  district  court  of  Davis 
county,  Kansas,  in  July,  1882,  to  recover  damages  for  an  injury 
received  by  him  at  the  company's  depot  at  Junction  City,"Kansas, 
while  loading  hogs  in  a  car.  A  petition  for  removal  of  the  cause 
was  filed  in  due  time,  alleging  the  organization  of  the  company 
under  the  act^of  congress  of  July  1,  1862,  and  the  amendments 
thereto,  and  other  acts  of  congress;  and  that  the  petitioner  had  a 
defence  arising  under  the  laws  of  the  United  States,  and  concluding 
with  tendering  the  proper  bond  and  a  prayer  for  removal.  The 
State  court  approved  the  bond  offered,  but  denied  the  petition,  and 
proceeded  witn  the  cause.  A  verdict  being  found  for  plaintiff, 
the  case  was  taken  to  the  supreme  court  of  Kansas  by  appeal.  One 
of  the  reasons  assigned  on  the  appeal  was  the  denial  of  the  petition 
to  remove  the  cause.  The  supreme  court  affirmed  the  judgment, 
and  a  writ  of  error  to  the  judgment  of  that  court  brings  the  case 
here. 

The  three  cases  of  the  Texas  <fe  Pacific  Ry.  Co.  were  as  follows : 
The  first  was  a  suit  brought  by  A.  F.  McAlister  against  the  com- 
pany in  the  district  court  of  Harrison  county,  Texas,  in  April, 
1879,  to  recover  damages  for  an  injury  to  the  plaintiff  while  a  pas- 
senger in  one  of  the  company's  trains.  A  petition  for  removal 
wa6  filed  in  due  time,  alleging  that  the  suit  arose  under  the  laws  of 
the  United  States,  and  that  the  defendant  was  a  corporation  or- 

fanized  under  and  by  virtue  of  certain  acts  of  congress  of  the 
Fnited  States,  to-wit,  "  An  act  entitled  an  act  to  incorporate  the 
Texas  &  Pacific  R.  R.  Co.,  and  to  aid  in  the  construction  of  its 
road,  and  for  other  purposes,"  approved  March  3,  1871,  and  an  act 
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supplementary  thereto,  approved  May  2, 1872 ;  that  the  petitioner 
had  a  defence  to  the  action  arising  under  and  by  virtue  of  a  law  of 
the  United  States,  to-wit,  said  act  of  incorporation ;  that  it  was 
not  a  banking,  but  a  railroad  cdrporation  authorized  to  construct, 
own,  and  maintain  a  railroad  to  and  from  certain  places  designated 
in  said  acts  of  congress ;  concluding  with  a  proffer  of  a  bond  and 
a  prayer  for  removal.  The  conrt  approved  the  bond,  but  refused 
to  remove  the  cause.  The  special  exceptions  to  the  petition  for 
removal  were  two — First,  that  it  did  not  show  what  the  defence 
was,  arising  under  and  by  virtue  of  a  law  of  the  United  States ; 
secondly,  denying  the  allegation  that  the  defendant  was  a  corpora- 
tion created  and  existing  under  and  by  virtue  of  acts  of  congress 
of  the  United  States.  Afterwards  the  defendant  filed  a  plea  in 
abatement,  stating  that  it  had  filed  in  the  United  States  circuit 
court  at  Jefferson,  Eastern  district  of  Texas,  a  certified  copy  of  the 
record  of  the  pleadings  and  other  papers  in  the  cause,  and  had  the 
same  entered  on  the  docket  of  said  court  in  the  fall  term,  1879, 
and  that  plaintiff  appeared  and  moved  to  remand  the  cause  to  the 
State  court,  which  motion  was  overruled,  and  the  circuit  court  of 
the  United  States  entertained  jurisdiction  of  the  cause ;  and  the 
plaintiff  agreed  to  a  continuance  of  the  cause  in  that  court  to  the 
spring  term  of  1880  ;  and  at  the  spring  term,  1880,  procured  the 
same  to  be  continued,  and  at  the  fall  term,  1880,  appeared  before 
said  court  and  consented  to  a  continuance,  and  at  the  spring  term, 
1881,  again  prosecuted  his  cause  in  said  court,  and  continued  the 
same.  *  Tins  plea  was  accepted  to,  and  overruled  by  the  State 
court.  Judgment  was  rendered  in  favor  of  the  plaintiff,  and  an 
appeal  was  taken  to  the  supreme  court  of  Texas.  That  court  over- 
ruled the  error  assigned  on  the  refusal  of  the  district  court  to  re- 
move the  cause,  on  the  ground  that  the  defendant's  petition  for 
removal  did  not  set  forth  the  defence  so  as  to  show  that  it  was  a 
defense  arising  under  the  laws  of  the  United  States.  The  court 
took  notice  also  that  the  petition  was  not  sworn  to,  but  as  that 
point  was  not  raised  by  the  plaintiff's  counsel,  they  did  not  consider 
it.  The  judgment  of  the  district  court  was  affirmed ;  and  the  case 
is  brought  here  by  writ  of  error  to  the  judgment  of  the  supreme 
court. 

The  second  case  of  the  Texas  &  Pacific  By.  Co.  was  a  suit 
brought  by  Laura  Kirk  against  the  company  in  the  district  court 
of  the  Second  judicial  district  of  Texas,  in  March,  1881,  to  recover 
damages  for  the  death  of  her  husband,  caused  by  the  company's 
cars  running  off  the  track.  The  petition  for  removal  was  filed  in 
this  case  similar  in  all  respects  to  that  in  the  preceding  case.  A 
second  petition  was  filed  a  few  days  later,  adding  an  averment 
that  the  defendant  had  fixed  its  domicile  and  principal  business 
office  at  Philadelphia,  in  the  State  of  Pennsylvania,  and  was  in 
contemplation  of  law  a  citizen  of  that  State.     The  prayer  of  the 
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petition  was  denied,  the  cause  went  to  trial,  judgment  was  ren- 
dered for  the  plaintiff,  an  appeal  was  taken,  and  the  judgment  was 
affirmed  by  the  Supreme  Court  of  Texas,  upon  the  reasons  and  au- 
thority of  the  previous  case  of  McAlister  v.  Texas  &  Pacific  Ry. 
Co.    The  case  is  now  here  bv  writ  of  error. 

The  third  and  last  case  01  the  Texas  &  Pacific  Ry.  Co.  was  a 
suit  brought  by  James  Murphy  against  the  company  in  the  district 
court  of  Harrison  county,  xexas,  in  1873,  to  recover  damages 
for  an  injury  received  by  the  plaintiff  in  getting  upon  the  cars 
of  the  company  at  Jonesville,  Texas.  The  pleadings  were  amended 
from  time  to  time  on  both  sides,  and  toe  cause  was  continued, 
until  finally  an  amended  original  petition  was  filed  in  Octo- 
ber, 1878,  followed  by  a  petition  tor  removal  filed  November 
1,  1878.  The  prayer  of  the  petition  was  denied.  The  case  was 
afterwards  tried,  and  a  verdict  and  judgment  rendered  for  the 
plaintiff ;  and  in  May,  1883,  this  judgment  was  affirmed  by  the 
Supreme  Court  of  Texas  on  appeal.  On  the  question  of  removal, 
the  court  followed  the  decision  in  the  McAlister  Case,  above 
stated.  No  question  was  raised  in  this  case  on  account  of  the  time 
at  which  the  petition  for  removal  was  filed.  The  application  for 
removal  was  treated  by  the  court  as  made  under  section  640  of  the 
Revised  Statutes. 

With  some  diversification  of  details,  it  will  be  perceived  that  all 
of  these  cases  depend  principally  on  two  questions :  First,  whether 
the  fact  that  the  plaintiffs  in  error  are  corporations  of  the  United 
States  created  by  act  of  Congress  makes  the  suits  against  them 
"suits  arising  under  the  laws  of  the  United  States,"  within  the 
meaning  of  the  second  section  of  the  act  of  March  3,  1875,  before 
referred  to,  so  as  to  be  removable  from  the  State  into  the  federal 
courts  for  that  cause ;  and,  secondly,  whether,  if  not  removable  on 
that  ground,  they  are  removable  under  section  640  of  the  Revised 
Statutes,  upon  the  allegation  contained  in  the  several  petitions  of 
removal,  that  the  defendant  has  a  defence  to  the  action  arising  un- 
der and  by  virtue  of  a  law  of  the  United  States,  naming,  in  some 
cases,  the  act  of  incorporation  as  the  law  referred  to. 

We  are  of  opinion  that  corporations  of  the  United  States,  cre- 
ated by  and  organized  under  acts  of  Congress,  like  the  plaintiffs  in 
error  in  these  cases,  are  entitled  as  such  to  remove  into  the  circuit 
courts  of  the  United  States  suits  brought  against  them  in  the  State 
courts,  under  and  by  virtue  of  the  act  of  March  3, 1875,  on  the 
ground  that  such  suits  are  suite  "  arising  under  the  laws  of  the 
United  States."  We  do  not  propose  to  go  into  a  lengthy  argu- 
ment on  this  subject ;  we  think  that  the  question  has  been  sub- 
stantially decided  long  ago  by  this  court.  The  exhaustive  argu- 
ment of  Chief  Justice  Marshall  in  the  case  of  Osborn  v.  Bank  of 
U.  S.,  9  Wheat,  817-828,  delivered  more  than  sixty  years  ago,  and 
always  acquiesced  in,  renders  any  further  discussion  unnecessary  to 
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show  that  a  suit  by  or  against  a  corporation  of  the  United  States, 
ie  a  suit  arising  under  the  laws  of  tne  United  States.  That  argu- 
ment was  the  basis  of  the  decision  on  the  jurisdictional  question  in 
that  case.  The  precise  question,  it  is  true,  was  as  to  the  power  of 
Congress  to  authorize  the  bank  to  sue  and  be  sued  in  the  United 
States  courts.  The  words  of  its  charter  were  that  the  bank  should 
be  made  able  and  capable  in  law  to  "  sue  and  be  sued,  plead  and  be 
impleaded,  answer  and  be  answered,  defend  and  be  defended,  in 
all  State  courts  having  competent  jurisdiction,  and  in  any  circuit 
court  of  the  United  States."  The  power  to  create  such  a  juris- 
diction in  the  federal  courts  rested  solely  on  the  truth  of  the  propo- 
sition that  a  suit  by  or  against  the  bank  would  be  a  suit  arising 
under  the  laws  of  the  United  States  ;  for  the  constitution  confined 
the  judicial  power  of  the  United  States  to  these  four  classes  of 
cases,  namely :  First,  to  cases  in  law  and  equity,  arising  under  the 
constitution,  the  laws  of  the  United  States,  and  treaties  made  un- 
der their  authority ;  secondly,  to  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls ;  thirdly,  to  cases  of  admiralty  and 
maritime  jurisdiction ;  fourthly,  to  certain  controversies  depend- 
ing on  the  character  of  the  parties,  such  as  controversies  to  which 
the  United  States  are  a  party,  those  between  two  or  more  States,  or 
a  State  and  citizens  of  another  State,  or  citizens  of  different  States,. 
or  citizens,  of  the  same  State  claiming  lands  under  grants  of  differ- 
ent States,  or  a  State  or  its  citizens,  and  foreign  states,  citizens,  or 
subjects.  Now,  suits  by  or  against  the  United  States  Bank  could 
not  possibly,  as  such,  belong  to  any  of  these  classes  except  the  first, 
namely,  cases  in  law  and  equity  arising  under  the  constitution, 
laws,  or  treaties  of  the  United  States ;  and  the  Supreme  Court,  as 
well  as  the  distinguished  counsel  who  argued  the  Osborn  Case,  so 
understood  it.  Unless,  therefore,  a  case  in  which  the  bank 
was  a  party,  was  for  that  reason  a  case  arising  under  the  laws  of 
the  United  States,  Congress  would  not  have  had  the  power  to  au- 
thorize it  to  sue  and  oe  sued  in  the  circuit  court  of  the  United 
States.  And  to  this  question,  to-wit,  whether  such  a  case  was  a 
suit  arising  under  the  laws  of  the  United  States,  the  court  directed 
its  principal  attention.  But  as  it.  was  objected  that  several 
questions  of  general  law  might  arise  in  a  case,  besides  that  which 
depended  upon  an  act  of  Congress,  the  court  first  disposed  of  that 
objection,  holding  that,  as  scarcely  any  case  occurs  every  part  of 
which  depends  on  the  constitution,  laws,  or  treaties  of  the  United 
States,  it  is  sufficient  for  the  purposes  of  federal  jurisdiction  if  the 
case  necessarily  involves  a  question  depending  on  such  constitution, 
laws,  or  treaties.     The  chief  justice  then  proceeds  as  follows : 

"  We  think,  then,  that  when  a  question  to  which  the  judicial 
power  of  the  Union  is  extended  by  the  constitution,  forms  an  in- 
gredient of  the  original  cause,  it  is  in  the  power  of  Congress  to  give 
the    circuit   courts  jurisdiction  of    that    cause,   although    other 
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-questions  of  fact  or  law  may  be  involved  in  it  The  case  of  the 
bank  is,  we  think,  a  very  strong  case  of  this  description.  The 
■charter  of  incorporation  not  only  creates  it,  but  gives  it  every  fac- 
ulty which  it  possesses.  The  power  to  acquire  rights  of  any  de- 
scription, to  transact  business  of  any  description,  to  make  con- 
tracts of  any  description,  to  sue  on  those  contracts,  is  given  and. 
measured  by  its  charter,  and  that  charter  is  a  law  of  the  United 
States.  Tins  being  can  acquire  no  right,  make  no  contract,  bring 
no  suit,  which  is  not  authorized  by  a  law  of  the  United  States.  It 
is  not  only  itself  the  mere  creature  of  a  law,  but  all  its  actions 
and  all  its  rights  are  dependent  on  the  same  law.  Can  a  being 
thus  constituted,  have  a  case  which  does  not  arise  literally  as  well 
as  substantially  under  the  law  i  Take  the  case  of  a  contract,  which 
is  put  as  the  strongest  against  the  bank.  When  a  bank  sues,  the 
first  question  whicn  presents  itself,  and  which  lies  at  the  foun- 
dation of  the  cause,  is,  has  this  legal  entity  a  right  to  sue  ?  Has 
it  a  right  to  come,  not  into  this  court  particularly,  but  into 
.any  court  ?  This  depends  upon  a  law  of  the  United  States.  The 
next  question  is,  has  this  being  a  right  to  make  this  particular 
•contract?  If  this  question  be  decided  in  the  negative/the  cause 
is  determined  against  the  plaintiff;  and  this  question,  too,  de- 
pends entirely  on  a  law  of  the  United  States.  These  are  impor- 
tant questions,  and  the^y  exist  in  every  possible  case.  .  .  .  The 
question  forms  an  original  ingredient  in  every  cause.  Whether 
it  be  in  fact  relied  on  or  not  in  the  defence,  it  is  still  a  part 
of  the  cause,  and  may  be  relied  upon. '  The  right  of  the  plain- 
tiff to  sue  cannot  depend  on  the  defence  which  the  defendant  may 
choose  to  set  up.  His  right  to  sue  is  anterior  to  that  defence,  and 
must  depend  on  the  state  of  things  when  the  action  was  brought. 
The  questions  which  the  case  involves,  then,  must  determine  its 
-character,  whether  those  questions  be  made  in  the  cause  or  not." 
Pages  823,  824:. 

"  It  is  said  that  a  clear  distinction  exists  between  the  party  and 
the  cause ;  that  the*  party  may  originate  under  a  law  with  which 
the  cause  has  no  connection ;  and  that  Congress  may,  with  the  same 

{>ropriety,  give  a  naturalized  citizen,  who  is  the  mere  creature  of  a 
aw,  a  right  to  sue  in  the  courts  of  the  United  States,  as  give  that 
right  to  die  bank.  This  distinction  is  not  denied ;  and  ii  the  act 
of  Congress  was  a  simple  act  of  incorporation,  and  contained 
nothing  more,  it  might  be  entitled  to  great  consideration.  But  the 
act  does  not  stop  with  incorporating  the  bank.  It  proceeds  to  be- 
stow upon  the  being  it  has  made  all  the  faculties  and  capacities 
which  that  being  possesses.  Every  act  of  the  bank  grows  out  of 
this  law,  and  is  tested  by  it.  To  use  the  language  of  the  constitu- 
tion, every  act  of  the  bank  arises  out  of  this  Taw."     Page  827. 

If  the  case  of  Osborn  v.  Bank  is  to  be  adhered  to  as  a  sound 
•exposition  of  the  constitution,  there  is  no  escape  from  the  conclusion 
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that  these  suits  against  the  plaintiffs  in  error,  considering  the  said 
plaintiffs  as  corpprations  created  by  and  organized  under  the  acts- 
of  congress  referred  to  in  the  several  petitions  for  removal  in  these 
cases,  were  and  are  suits  arising  under  the  laws  of  the  United 
States.  An  examination  of  those  acts  of  congress  shows  that  the 
corporations  now  before  us,  not  only  derive  their  existence,  but 
their  powers,  their  functions,  their  duties,  and  a  large  portion  of 
their  resources,  from  those  acts,  and,  by  virtue  thereof,  sustain  im- 
portant relations  to  the  government  of  the  United  States. 

A  question  is  made  in  the  cases  coming  from  Kansas  about  the 
constitution  of  the  company  owning  and  controlling  the  line  of 
railroad  running  through  that  State.  The  allegations  of  the  peti- 
tion for  removal  in  the  Myers  Case  (and  the  others  are  substantially 
the  same)  are  :  That  on  February  1,  1880,  pursuant  to  section  16 
of  the  act  of  congress  of  July  1,  1862,  and  section  16  of  the  act  of 
July  2,  1864,  the  Kansas  Pacific  Ry.  Co.,  a  corporation  created  by 
the  Territorial  legislature  of  Kansas,  and  organized  under  the  laws- 
of  said  Territory,  and  the  Denver  Pacific  Ky.  &  Telegraph  Co.,  a 
corporation  created  anTi  organized  under  the  laws  of  the  Territory 
of  Colorado,  both  of  which  companies  are  mentioned  in  the  said 
acts  of  congress,  and  their  roads  by  said  acts  made  a  part  of  the 
Pacific  R.  K.  system,  were,  by  agreement,  consolidated  with  the 
Union  Pacific  K.  R.  Co.,  and  said  consolidated  company  assumed 
and  adopted  the  name  of  the  Union  Pacific  Ry.  Co.,  which 
assumed,  took,  and  thenceforth  has  had,  by  virtue  of  said  agree- 
ment of  consolidation,  possession  and  ownership  of  all  the  rail- 
roads and  other  property,  -real  and  personal,  of  said  constituent 
companies ;  and  has  operated  and  managed  the  same  under  and  by 
authority  of  said  acts  of  congress,  and  is  governed  and  controlled 
by  said  acts,  and  is  to  all  intents  and  purposes,  and  in  fact,  a  cor- 
poration under  the  laws  of  the  United  States.  These  allegations, 
if  true  (and  they  must  be  taken  to  be  so  on  the  application  for 
removal!  show  that  the  present  corporation,  the  Union  Pacific  Ry. 
Co.,  which  is  the  corporation  sued,  and  which  appears  and  defends 
the  suits,  is  a  corporation  formed  and  organized  under  an  act  of 
congress.  Besides,  the  legislation  of  congress  in  reference  to  all 
the  companies  so  consolidated,  in  the  acts  of  1862  and  1864,  and 
subsequent  acts,  all  of  which  is  reviewed  and  commented  on  in  the 
opinion  of  this  court  in  Ames  v.  Kansas,  111  U.  S.  449;  s.  c,  16 
Am.  &  Eng.  R.  R.  Cas.  522,  shows  that  all  the  said  companies,  be- 
fore the  said  consolidation,  had  received  large  donations  of  lands, 
subsidies,  powers,  and  privileges  from  congress,  and  had  accepted 
and  were  subject  to  important  duties  to  the  United  States.  Govern- 
ment, and  were  subject  to  a  wide  control  of  said  government  both 
in  the  construction  and  management  of  their  roads  and  works ;  and 
one  of  said  companies,  to-wit,  the  Union  Pacific  R.  R.  Co.,  was 
originally  incorporated  and  organized  under  said  acts,  and  was 
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strictly  a  corporation  of  the  United  States,  subject  to  the  acts  of 
congress,  and  having  important  duties  to  perform  to  the  govern- 
ment in  the  prosecution  of  its  business.  The  facts  that  the  last- 
named  company  is  one  of  the  constituent  elements  of  the  consoli- 
dated company,  and  that  the  entire  system  of  roads  now  in  its 
possession,  and  under  its  charge  and  control,  constitutes  one  of  the 
most  comprehensive  and  important  mediums  of  inter-State  commerce 
in  the  country,  and  that  in  all  its  transactions  it  is  subject  to  the 
supervision  and  control  of  the  government  of  the  United  States, 
are  sufficient,  it  seems  to  us,  to  bring  the  Kansas  cases,  as  well  as 
the  other  cases,  fairly  within  the  principle  of  the  case  of  Osborn  v. 
Bank.  The  organization  of  the  company  under  the  consolidation 
proceedings  makes  it,  at  least,  a  corporation  de  facto,  and  the  le- 
gality of  its  constitution  as  a  corporation  will  not  be  inquired  into 
collaterally.  It  has,  as  we  know  from  the  case  of  Ames  v.  Kansas, 
been  called  in  question  in  a  regular  way  by  an  information  in  the 
nature  of  a  quo  warranto,  and  until  that,  or  some  other  case  directly 
assailing  the  validity  of  the  consolidation,  is  decided,  the  plaintiff 
in  error  must  be  regarded  as  a  corporation  Organized  under  and  by 
virtue  of  the  law6  of  the  United  States.  And  the  whole  being, 
capacities,  authority,  and  obligations  of  the  company  thus  consoli- 
dated are  6o  based  upon,  permeated  by,  and  enveloped  in  the  acts 
of  congress  referred  to,  that  it  is  impracticable,  so  far  as  the  opera- 
tions and  transactions  of  the  company  are  concerned,  to  disentangle 
those  qualities  and  capacities  which  have  their  source  and  founda- 
tion in  these  acts  from  those  which  are  derived  from  State  orVerri- 
torial  authority. 

With  regard  to  transactions  occurring  in  Nebraska,  on  the  origi- 
nal line  of  the  Union  Pacific  R.  R.  Co.,  it  is  not  disputed  that  the 
present  company  derives  all  its  corporate  and  other  powers  from 
the  acts  of  congress,  and  is  strictly  and  purely  a  United  States  cor- 
poration ;  nor  i6  it  disputed  that  the  Texas  &  Pacific  Ry.  Co.  stands 
in  the  same  predicament  and  occupies  the  same  position.  If  we 
are  correct,  therefore,  in  the  conclusion  to  which  we  have  come, 
that  suits  by  and  against  such  corporations  are  "  suits  arising  under 
the  laws  of  the  United  States,"  then  they  are,  in  terms,  embraced 
in  the  second  section  of  the  act  of  March  3,  1875,  and  the  cases 
now  under  consideration  were  removable  to  the  respective  circuit 
courts  of  the  United  States,  to  which  it  was  sought  to  remove 
them,  unless  any  of  them  were  obnoxious  to  some  other  objection 
peculiar  to  the  individual  cases. 

The  point  suggested  by  the  supreme  court  of  Texas  in  the  Case 
of  Ilarwood,  that  the  petition  was  not  verified  by  oath,  would  not 
be  tenable  if  it  were  raised  by  the  defendant  in  error,  since  it  was 
evidently  waived  by  him  at  the  time,  having  never  been  raised  or 
mentioned  in  any  way.     The  same  may  be  said  of  the  delay  in  filing 
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the  petition  in  the  case  of  Murphy.     See  Ayres  v.  Watson,  113 
TJ.  S.  594. 

In  the  Kansas  City  Case,  of  proceedings  for  widening  a  street 
running  through  the  depot  grounds  of  the  company  at  that  place, 
brought  here  by  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  Western  district  of  Missouri,  it  is  contended  by  the 
city  of  Kansas,  the  defendant  in  error — First,  that  the  consolidated 
railway  company  must  be  regarded  as  having  the  same  status  as  if 
it  were  still  the  Kansas  Pacific  Ry.  Co.,  a  corporation  of  the 
State  of  Kansas ;  secondly,  that  the  case  had  already  been  tried 
once  before  the  mayor  and  a  jury,  and  an  appeal  had  been  taken  to 
the  circuit  court  of  Jackson  county  before  the  petition  for  removal 
was  filed,  and  therefore  the  application  came  too  late  ;  and,  thirdly, 
that  the  proceeding  was  not  a  separate  one  against  the  railroad 
company,  but  a  joint  one  against  that  company  and  many  other 
persons,  and  the  appeal  of  the  railway  company  and  other  parties 
carried  the  whole  case  to  the  circuit  court  of  Jackson  county 
to  be  retried  in  toto ;  and  a  removal  of  the  case  by  the  railway 
company  to  the  circuit  court  of  the  United  States  must  be  a  re- 
moval of  the  whole  case,  and  not  merely  the  case  of  the  railway 
company,  which  would  cast  upon  the  federal  court  an  administra- 
tive function  in  local  matters,  for  which  it  was  incompetent  and 
destitute  of  jurisdiction. 

The  first  of  these  points  has  already  received  consideration.  But 
it  may  be  added,  as  bearing  on  this  particular  case,  that  the  original 
Kansas  company  was  authorized  by  the  ninth  section  of  the  Pacific 
Railroad  Act  of  July  1,  1862,  to  extend  its  road  into  the  State  of 
Missouri;  that  is,  "to  construct  a  railroad  and  telegraph  line 
from  the  Missouri  river,  at  the  mouth  of  the  Kansas  river,  on  the 
south  side  thereof  [which  is  in  the  State  of  Missouri],  so  as  to  con- 
nect with  the  Pacific  It.  R.  of  Missouri,  to  the  aforesaid  point  on 
the  one-hundredth  meridian  of  longitude,"  namely,  the  point  where 
the  Union  Pacific  was  to  commence.  This  provision  looked  to 
the  establishment  of  a  continuous  line  of  railroad  from  the  Mis- 
sissippi river,  at  St.  Louis  (the  eastern  terminus  of  the  Pacific 
R.  R.  of  Missouri),  to  the  Pacific  ocean.  The  power  assumed  by 
Congress  in  giving  this  authority  to  the  Kansas  company  was,  un- 
doubtedly, assumed  to  be  within  the  power  "to  regulate  commerce 
among  the  several  States ;"  and,  although  by  an  act  of  the  legisla- 
ture of  Missouri,  passed  in  February,  1865,  the  consent  of  that  State 
was  also  given  to  the  extension  of  the  road  into  its  territory,  and 
to  its  connection  with  the  Missouri  road,  the  fact  remains  that  the 
company  claimed  and  assumed  to  exercise  its  powers  under  the  act 
of  Congress,  as  well  as  by  the  consent  of  the  legislature  of  Mis- 
souri. So  that  the  right  of  appropriating  the  very  property  in 
question  in  this  case  was  claimed  under  authority  of  an  act  of  Con- 
gress.    This  circumstance  adds  strength  to  the  claim  of  the  plaintiff 
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in  error  that  the  case  was  one  "arising  under  the  laws  of  the 
United  States." 

The  second  ground  of  objection,  that  the  canse  had  been  once 
tried  before  the  mayor  by  a  iury,  and  an  appeal  taken  before  a 
petition  for  removal  was  filed,  and  therefore  the  application  was 
too  late,  is  answered  by  the  reasoning  of  this  court  in  the  case  of 
Boom  Co.  i>.  Patterson,  98  U.  S.  403,  which  wa6  a  case  very  similar 
in  this  respect  to  the  present.  It  was  there  held  that  the  prelimi- 
nary proceedings  were  in  the  nature  of  an  inquest  to  ascertain  the 
value  of  the  property  condemned,  or  sought  to  be  condemned,  by 
the  right  of  eminent  domain,  and  was  "  not  a  suit  at  law  in  the 
ordinary  sense  of  those  terms,"  consequently  not  "a  suit"  within 
the  meaning  of  the  removal  acts ;  but  that,  "  when  it  was  trans- 
ferred to  the  district  court  by  appeal  from  the  award  of  the  com- 
missioners, it  took,  under  the  statute  of  the  State,  the  form  of  a 
suit  of  law,  and  was  thenceforth  subject  to  its  ordinary  rales 
and  incidents."  In  that  case,  "  the  point  in  issue  on  the  appeal 
was  the  compensation  to  be  made  to  the  owner  of  the  land ;  in 
other  words,  the  value  of  the  property  taken.  No  other  question 
was  open  to  contestation  in  the  district  court."  The  court  there- 
fore considered  the  case  to  be  within  the  rule  laid  down  in  Gaines 
v.  Fuentes,  92  U.  S.  20,  in  which  it  was  held  that  a  controversy 
between  citizens  of  different  States  is  involved  in  a  suit  whenever 
any  property  or  claim  of  the  parties,  capable  of  pecuniary  estima- 
tion, is  the  subject  of  litigation,  and  is  presented  by  the  pleadings 
for  judicial  determination.  And,  in  this  view,  the  case  of  Boom 
Co.  v.  Patterson  was  held  to  be  removable  to  the  federal  court. 
That  case,  we  think,  governs  the  present,  so  far,  at  least,  as  relates 
to  the  trial  before  the  mayor,  which  was  in  its  nature  an  inquest  of 
valuations  and  assessments,  not  having  the  character  of  a  suit. 

A  more  embarrassing  question  arises  under  the  third  objection 
raised  by  the  defendant  in  error,  to  wit,  that  the  whole  case  relating 
to  the  widening  of  the  street  was  carried  before  the  circuit  court 
of  Jackson  county  by  the  appeal,  and  must  also  be  carried  to  the 
circuit  court  of  the  United  States  in  the  same  condition  if  the  ap- 
plication for  a  removal  is  sustained,  whereby  the  latter  court  will  be 
called  upon  to  exercise  administrative  functions  of  a  local  character 
to  which  it  is  incompetent.  To  understand  the  bearing  of  this  ob- 
jection, it  is  necessary  to  inquire — First,  the  condition  of  the  case 
m  the  circuit  court  oi  Jackson  county  on  the  appeal ;  and,  secondly, 
the  rules  which  must  govern  the  case  on  its  removal  to  the  federal 
court,  if  such  a  removal  should  be  effected.  The  condition  of  the 
case  in  the  circuit  court  of  Jackson  county  on  the  appeal  depends 
upon  the  statute  of  Missouri  under  which  the  proceedings  were 
had  for  widening  the  street.  This  statute  was  an  amendment  to 
the  city  charter  of  the  city  of  Kansas,  passed  in  1875.  We  have 
carefully  examined  its  provisions.     After  giving  very  full  direc- 
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tions  as  to  the  preliminary  proceedings,  6uch  as  the  ordinance  for 
opening  or  widening  a  street,  the  notices  to  be  given,  the  summon- 
ing of  jurors,  and  the  duties  to  be  performed  by  them,  the  record- 
ing of  their  verdict,  etc.,  the  sixth  section  declares :  "In  case  the 
city,  or  any  defendant  to  such  proceedings,  shall  feel  aggrieved  by 
the  verdict  of  the  jury,  such  party  so  aggrieved  may,  within  twenty 
days  from  the  time  the  verdict  of  the  jury  is  confirmed  by  the 
common  council,  appeal  to  the  circuit  court  in  and  for  the  county 
of  Jackson,  in  this  State.     If  the  appeal  is  taken  by  either  party, 
the  same  shall  be  taken  and  perfected  by  the  filing  wfth  the  clerk 
of  the  city,  within  the  time  aforesaid,  such  an  affidavit  as  is  required 
by  law  in  appealing  from  the  judgment  of  a  justice  of  the  peace. 
If  any  appeal  is  so  taken,  the  clerk  of  the  said  city  shall,  within 
six  days  from  the  taking  of  such  appeal,  file  a  complete  transcript 
of  the  "proceedings,  and  all  papers  filed  and  used  in  the  trial  certi- 
fied by  him,  with  the  clerk  of  the  circuit  court ;  and  said  circuit  court 
shall  thereupon  become  possessed  of  the  cause,  and  said  cause,  un- 
less dismissed,  shall  be  tried  de  novo  in  said  court,  and  the  parties 
thereto  shall  have  a  speedy  trial  thereof,  aud,to  that  end  said  causes 
shall  have  precedence  over  all  other  causes ;  and,  if  necessary  to  a 
full  determination  of  any  question  arising  in  the  said  cause,  the 
circuit  court  shall  have  power  to  make  and  bring  in  other  parties 
to  such  proceedings,  on  service  of  notice  upon  them  for  six  days, 
or  by  publishing  a  notice  to  them  for  the  same  length  of  time,  in 
any  daily  newspaper  printed  in  said  city  of  Kansas ;  and  the  parties 
•o  made  by  either  kind  of  notice,  and  all  persons  claiming  under 
them,  shall  be  bound  by  such  proceedings ;  .  .  .  and  the  judge  of 
said  circuit  court  shall  have  power,  and  it  shall  be  his  duty,  to  hold  a 
sitting  of  his  court  for  the  speedy  trial  thereof,  at  the  court-house  in 
said  city,  at  any  time  in  vacation,  and  summon  a  jury  before  him 
(unless  a  jury  is  waived)  for  the  trial  of  such  appeals  only ;  such 
trials  to  be  had  in  all  respects,  and  subject  to  the  same  rules  and 
the  same  law,  as  other  trials  had  in  the  circuit  court,  and  the  same 
record  thereof  made  aud  kept.     The  verdict  of  the  jury,  or  the 
finding  of  the  circuit  judge  sitting  as  a  jury,  as  the  case  may  be, 
shall  conform  in  all  respects  to  the  requirements  of  section  three 
of  this  act  for  the  government  of  the  jury  making  ihe  first  assess* 
ment,  and  the  verdict  shall  have  the  same  force  and  effect  as  is 
provided  in  regard  to  said  first  verdict,  and  shall  be  binding  on  the 
parties ;  and  the  assessments  against  private  property  shall  be  paid 
in  the  same  time,  and  until  paid  bear  the  same  rate  of  interest,  as 
is  above  provided ;  and  the  amount  assessed  by  the  jury  against 
property  shall  be  a  lien  on  the  several  parcels  of  property  charged, 
from  the  day  the  ordinance  for  the  improvement  takes  effect  until 
paid.  .  .  .  On  appeal  under  this  section  the  jury  shall  consist  of 
six  men,  freeholders  of  the  city,  and  be  chosen  by  the  judge ;  and 
any  finding  or  verdict  in  that  court  shall,  unless  set  asiae  for  good 
A.  &  E.  B.  Cas.— 22 
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cause,  be  confirmed,  and  judgment  entered  thereon  that  the  citj 
have  and  hold  the  property  sought  to  be  taken  for  the  purposes 
specified  in  the  ordinance  providing  for  the  improvement,  and  pay 
therefor  the  amount  assessed  against  the  city,  and  full  compensa- 
tion assessed  therefor ;  and  that  the  several  lots  and  parcels  of 
private  property,  assessed  to  pay  compensation  by  the  verdict  or 
finding,  6tand  charged  and  be  bound  respectively  for  the  payment 
of  assessments,  with  interest,  as  provided  in  this  act.  .  .  ." 

We  have  not  been  furnished  by  the  counsel  on  either  side  with  re- 
ference to  any  decisions  of  the  Missouri  courts  giving  construction 
to  this  section.  Whether  the  direction  that  the  cause  shall  be  tried 
de  novo  requires  that  all  the  valuations  and  assessments  are  to  be 
retried,  or  only  those  affecting  the  appellants,  is  not  expressly 
stated.  The  principle  of  valuation  and  assessment  to  be  followed 
by  the  jury  is  laid  down  in  the  third  section  of  the  act, as  follows: 

"  Sec.  3.  The  jury  shall  first  ascertain  the  actual  damage  done 
to  each  person  or  corporation  in  consequence  of  the  taking  of  their 
property  for  such  purposes,  without  reference  to  the  proposed  im- 
provement, as  the  just  compensation  to  be  made  therefor;  and, 
second,  to  pay  such  compensation,  assess  against  the  city  the 
amount  of  benefit  to  the  city  and  public  generally,  inclusive  of 
benefit  to  any  property  of  the  city,  and  against  the  several  lots  and 
parcels  of  private  property  deemed  benefited,  as  determined  ac- 
cording to  the  la6t  section,  by  the  proposed  improvement,  the 
balance  of  such  compensation  ;  each  lot  or  parcel  of  ground  to  be 
assessed  with  an  amount  bearing  the  same  ratio  to  such  balance  as 
the  benefit  to  each  lot  or  parcel  bears  to  the  whole  benefit  to  all 
the  private  property  assessed.  Parties  interested  may  submit  proof 
to  the  jury,  and  the  latter  shall  examine  personally  the  property  to 
be  taken  and  assessed.  .  .  ." 

From  this  it  would  seem  that  the  balance  of  damages  for  prop- 
erty taken,  after  deducting  the  amount  to  be  paid  by  the  city,  is 
to  be  divided  and  assessed  pro  rata  upon  those  whose  property  is 
benefited,  in  proportion  to  the  benefit  to  each.  But  each  piece  of 
property  taken  is  valued  by  itself,  "  without  reference  to  the  pro- 
posed improvement,"  and  the  amount  of  benefit  to  each  piece  of 
property  benefited  is  ascertained  separately  without  reference  to 
the  other  pieces  benefited.  It  is  only  after  this  has  been  done  that 
the  aggregate  amounts  are  ascertained,  and  the  damages  are  assessed 

Cro  rata  against  the  pieces  of  property  benefited  according  to  the 
enefit  to  each,  which  is  the  result  of  a  mere  arithmetical  calcula- 
tion. In  the  State  circuit  court  the  jury  ascertains  and  finds  all 
these  facts,  and  reports  them  in  one  general  verdict. 

What,  then,  is  the  relation  in  which  the  mil  way  company,  as  an 
appellant,  stands  towards  the  city  of  Kansas  in  this  litigation? 
Clearly,  it  has  two  distinct  issues,  or  grounds  of  controversy: 
First,  the  value  of  its  property  taken  for  the  street ;  secondly,  the 
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amount  of  benefit  which  the  widening  of  the  street  will  create  to 
its  remaining  property,  not  so  taken.  It  may  have  a  third  issue, 
and,  judging  from  the  coarse  of  the  argument,  it  has  a  third  issue, 
still  more  important  to  it  than  either  of  the  others,  to- wit,  the  rteht 
of  a  city  to  open  a  street  at  all  across  its  depot  grounds.  Now  this 
controversy,  involving  these  three  issues,  is  a  distinct  controversy 
between  the  company  and  the  city.  It  may  be  settled  in  the  same 
trial  with  the  other  appeals,  and  by  a  single  jury ;  but  the  con- 
troversy is  a  distinct  and  separate  one,  and  is  capable  of  being  tried 
distinctly  and  separately  from  the  others.  If  the  State  circuit  court 
had  equity  powers,  it  might  direct  a  separate  issue  for  the  trial  of 
this  controversy  by  itself.  It  might  try  the  other  appeals  without  a 
jury  (the  parties  waiving  a  jury),  and  try  this  controversy  by  a 
jmy. 

If  this  view  of  the  subject  is  correct,  we  see  no  difficulty  in  re- 
moving the  controversy  between  the  city  of  Kansas  and  the  railway 
company  for  trial  in  the  circuit  court  01  the  United  States.  The 
proceedings  for  widening  the  street,  pending  in  the  State  court 
may  have  to  await  the  decision  of  the  case  in  the  federal  court;  an<? 
the  result  of  those  proceedings  may  be  materially  affected  by  the 
decision  of  that  case  ;  but  that  consideration  does  not  affect  the 
separate  aud  distinct  character  of  the  controversy  between  the  city 
and  the  railway  company,  although  it  might  raise  a  question  of 
proper  parties  in  a  pure  chancery  proceeding  as  between  the 
city  and  the  company.  This  controversy  is  to  all  intents  and 
purposes  "a  suit."  The  indirect  effect  upon  the  general  proceed- 
ings for  widening  the  6treet  which  would  ensue  in  case  the  federal 
-court  should  determine  that  the  city  of  Kansas  had  no  right  to 
widen  the  street  in  the  company's  depot  grounds,  or  that  the 
valuation  of  its  property  was  much  too  small,  or  the  assessment  for 
benefits  against  it  was  much  too  large,  furnishes  no  good  reason 
for  depriving  the  company  of  its  right  to  remove  its  suit  into  a 
United  States  Court.  We  think  that  the  case  was  removable  to  that 
-court  under  the  act  of  March  3,  1875. 

This  disposes  of  all  the  cases  now  before  us,  and  renders  it  un- 
necessary to  inquire  whether  the  allegations  in  the  several  petitions 
•of  removal  were,  or  were  not,  sufficient  to  bring  the  case  within 
the  640th  section  of  the  Revised  Statutes ;  or  whether  this  section 
still  remains  in  force. 

The  judgments  are  reversed  in  all  the  cases,  and  the  causes  will 
be  remanded,  with  instructions  to  enter  judgment  in  accordance 
with  this  opinion. 

Watte,  C.  J.,  dissenting. — I  am  unable  to  agree  to  these  judg- 
ments. In  my  opinion  congress  did  not  intend  to  give  the  words 
"arising  under  the  constitution  or  laws  of  the  United  States,"  in 
the  act  of  1875,  the  broad  meaning  they  have  when  used  by  Chief 
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Justice  Marshall  in  the  argument  of  the  opinion  in  Osborn  v.  Bank 
of  U.  8.  I  do  not  doubt  the  power  of  congress  to  authorize  suits 
by  or  against  federal  corporations  to  be  brought  in  the  courts  of 
the  United  States.  That  was  decided  in  Osborn's  Case,  and  with 
it  I  have  no  fault  to  find.  Neither  do  I  doubt  that  congress  did, 
in  the  charters  under  which  these  corporations  exist,  authorize 
suits  by  or  against  them  to  be  brought  in  the  courts  of  the  United 
States  as  well  as  in  the  courts  of  the  States ;  but  I  cannot  believe 
that,  if  the  charters  had  given  jurisdiction  to  the  courts  of  the 
United  States  in  only  a  limited  class  of  actions,  and  had  provided 
that  in  all  others  the  suits  must  be  brought  in  the  courts  of  the 
proper  State,  the  act  of  1875  would  have  extended  the  jurisdic- 
tion of  the  courts  of  the  United  States  to  all  suits  by  or  against 
such  corporations  when  the  value  of  the  matter  in  dispute  ex- 
ceeded $500. 

The  act6  of  incorporation  made  no  provision  for  the  removal  to 
the  courts  of  the  United  States  of  suits  begun  in  a  State  court.  The 
act  of  July  27,  1868,  c.  255,  §  2  (15  St.  2-27),  now  section  640  of 
the  Revised  Statutes,  did,  however,  give  authority  for  that  purpose 
in  suits  brought  against  the  company  in  a  State  court  "upon  the 
petition  of  such  defendant,  verified  by  oath,  stating  that  such  de- 
fendant has  a  defence  arising  under  or  by  virtue  of  the  constitution, 
or  of  any  treaty  or  law  of  the  United  States."  If  all  suits  by  or 
against,  and  all  defences  by,  a  federal  corporation  necessarily  arise- 
under  the  laws  of  the  United  States  "  because  the  charter  of  incor- 
poration not  only  creates  it,  but  gives  it  every  faculty  which  it 
possesses,9'  why  require  the  corporation,  when  asking  for  a  re- 
moval, to  cause  an  oath  to  be  filed  with  its  petition  that  it  has  a. 
defence  in  the  suit  which  arises  under  the  constitution  or  laws  t 
If,  "  because  the  power  to  acquire  rights  of  any  description,  to 
transact  business  of  any  description,  to  sue  on  those  contracts,  is 

fiven  and  measured  by  its  charter,  and  that  charter  a  law  of  the 
Fnited  States,"  every  suit  by  or  against,  and  every  defence  to 
such  a  6iiit  by,  a  federal  corporation  must  arise  under  the  laws  of 
the  United  States,  why  require  it  to  set  forth  in  its  petition  for  re- 
moval that  its  defence  does  arise  under  such  a  law  ?  If  such  a  cor- 
poration cannot "  have  a  case  which  does  not  arise  literally,  as  well 
as  substantially,  under  the  law,"  what  is  the  necessity  for  saying 
more  than  that  it  is  such  a  corporation  ? 

The  act  of  1868  (section  640)  related  specifically  to  this  class  of 
corporations  and  this  class  of  suits,  and  it  shows  distinctly  that  the 
words  "arising  under  the  laws  of  the  United  States"  were  there 
used  in  a  restricted  6ense.  I  6ee  no  evidence  of  any  intention  by 
congress  to  use  them  in  any  other  sense  in  the  act  of  1875,  when 
applied  to  the  same  kind  of  suits  and  to  the  same  kind  of  corpora- 
tions. 
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I  am  authorized  to  say  that  Mr.  Justice  Miller  unites  with  me 
in  this  dissent. 


Hull 

v. 

Chicago,  B.  and  P.  R.  Oo.  et  al. 

(Advance  Gate,  Iowa.    April  8, 1885.) 

Where  a  right  of  way  is  conveyed  to  a  railroad  company  in  consideration 
of  a  stated  amount  of  money,  and  the  deed  provides  that  the  company 
agrees  by  a  date  named  to  fence  the  right  of  way  on  both  sides  with  a 
lawful  fence,  and  put  in  two  open  crossings  at  such  places  as  the  grantors 
may  designate  on  said  premises,  such  provision  will  be  considered  as  a  part 
of  the  consideration  for  the  conveyance  of  the  right  of  way. 

In  an  action  against  the  railroad  company  for  a  failure  to  fence  as  agreed, 
and  for  damages  caused  by  overflowing  plaintiffs  land  by  reason  of  the  neg- 
ligent construction  of  the  road,  the  measure  of  damages  would  be  the  differ- 
ence in  the  rental  value  of  the  premises. 

In  such  a  case  plaintiff  would  be  entitled  to  a  lien  for  the  damages  sus- 
tained by  the  failure  to  fence  and  put  in  crossings,  but  not  damages  arising 
from  a  trespass  outside  of  the  right  of  way,  or  for  the  damage  caused  by  the 
negligent  construction  of  the  road. 

Appeal  from  Mahaska  Circuit  Court 
The  facts  are  stated  in  the  opinion. 
R.  A.  Sankey  for  appellants. 
L.  C.  Blanchard  for  appellee. 

Seevebs,  J. — Several  causes  of  action  are  stated  in  the  petition. 
The  first  is  that,  in  consideration  of  the  conveyance  of  the  right  of 
way  over  certain  real  estate  of  the  plaintiff,  toe  defendant  agreed 
to  fence  the  right  of  way,  and  put  in  two  open  crossings,  which 
it  had  failed  to  do;  second,  that  the  defendant  had  entered 
upon  plaintiff's  premises  outside  of  the  right  of  way,  and  had  com- 
mitted a  trespass  by  cutting  ditches  and  removing  earth ;  third, 
that  the  defendant  had.  carelessly  and  negligently  constructed  its 
road  by  the' erection  of  an  embankment,  so  as  to  obstruct  the  natu- 
ral flow  of  water,  and  failed  to  construct  any  culvert  in  the  em- 
bankment ;  fourth,  the  petition  states  that  the  contract  for  the 
right  of  way  was  made  with  the  Chicago,  Burlington  &  Pacific 
R.  R.  Co.,  and  that  the  defendant  the  Central  Iowa  Ry.  Co.  had 
purchased  the  road-bed,  right  of  way,  and  franchise  of  the 
former  company,  and  was  operating  the  road  with  actual  and  con- 
structive notice  of  the  plaintiff's  rights  and  claim  to  a  lien  on  the 
road,  and  that  the  rights  of  the  Central  Ry.  Co.  were  inferior  and 
junior  to  those  of  the  plaintiff. 


342  HULL  V.  CHICAGO,  B.  AND  P.  R.  CO. 

The  plaintiff  asked  that  the  cause  be  transferred  to  the  equity 
side  of  the  court,  and  tried  as  a  suit  in  equity,  and  that  at  the  final 
hearing  the  plaintiff  have  judgment,  and  that  the  same  be  de- 
clared a  special  lien  on  the  road-bed,  right  of  way,  and  franchise ; 
that  the  defendants  be  enjoined  from  operating  trains  thereon, 
and  decreed  specifically  to  perform  its  contract  in  relation  to  fenc- 
ing and  crossings,  and  for  general  relief.  The  defendants  denied 
the  allegations  in  the  petition.  The  court  found  for  the  plaintiff, 
and  allowed  him  damages  as  follows : 

For  failure  to  erect  fences,  .....  $400  00 

For  failure  to  put  in  crossings,              ....  150  00 

For  trespass  outside  of  right  of  way,          .           .            .  10  00 

Damages  caused  by  overflow  of  water,             .           .            .  130  00 

Loss  of  rents,           ......  150  00 

Interest  from  June,  1882,  to  July,  1888,         .  100  00 

$030  00 

Judgment  against  both  defendants  was  rendered  for  the  amount 
above  stated,  which  was  made  a  lien  on  the  road-bed,  track,  right 
of  way,  side  tracks,  and  all  rights  and  franchises  of  the  defendant 
in  the  counties  of  Jasper  and  Mahaska,  and  a  special  execution 
was  ordered  to  issue  for  the  sale  of  the  same.  The  defendants 
appeal. 

The  cause  was  tried  by  consent  of  parties  as  an  equitable  action, 
and  it  will  be  so  trted  and  determined  in  this  court  The  cause 
was  submitted  to  the  court  at  the  April  term,  1884,  and  it  was 
agreed  by  counsel  that  the  decree  should  be  entered  in  vacation. 
Trie  Hon.  W.  R.  Lewis  was  at  that  time  sole  presiding  judge  of 
said  court.  Subsequently  the  general  assembly  passed  an  act 
creating  an  additional  circuit  court  in  the  sixth  judicial  district, 
and  under  the  provisions  of  said  act  Judge  Lewis  ceased  to  be 
judge  of  the  circuit  court  of  Mahaska  county.  The  Hon.  John 
A.  Hoffman  became  judge  of  said  court  by  the  appointment  of 
the  governor,  and  entered  upon  the  discharge  of  the  duties  about 
the  first  day  of  June,  1884.  Judge  Lewis,  not  having  determined 
the  case,  transferred  it  to  Judge  Hoffman,  who,  without  notice  to 
the  parties,  proceeded  to  determine  the  same,  and  caused  the  de- 
cree aforesaid  to  be  entered. 

Counsel  for  the  appellants  insist  that  Judge  Hoffman  had  no 
power  or  authority  to  determine  the  case  and  cause  a  decree  to  be 
entered  in  vacation,  and  that  it  is  absolutely  void,  and  that,  there- 
fore, this  court  has  no  jurisdiction.  If  this  is  not  in  terms  claimed, 
such  result  logically  follows.  Without  stating  our  reasons  at 
length,  we  deem  it  sufficient  to  say  that  in  our  opinion  the  circuit 
court  of  Mahaska  county  undoubtedly  had  jurisdiction  of  the 
parties  and  the  subject-matter,  and  that,  as  Judge  Hoffman  was 
judge  of  said  court,  at  most  his  action  in  considering  and  determin- 
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ing  the  case  without  notice  to  the  parties,  to  the  end  that  they 
might  be  heard,  was  erroneous  only,  and  that  we  have  jurisdiction, 
and  the  right  to  try  and  determine  this  cause  as  other  actions  in 
equity  are  tried  and  determined  by  this  court. 

The  plaintiff  conveyed  the  right  of  way  in  consideration  of  the 
receipt  of  $500.  The  deed  is  substantially  in  the  usual  form,  ex- 
cept a  provision  in  these  words :  "  The  said  company  agrees  by 
Jane  1, 1882,  to  fence  said  right  of  way  on  both  sides  with  a  law- 
ful fence,  and  put  in  two  open  crossings  at  such  places  as  the 
grantors  may  designate  on  saia  premises."  Counsel  for  appellant 
contend  that  the  right  of  way  was  conveyed  in  consideration  of 
the  money  paid,  and  that  the  provision  in  relation  to  fencing  is 
entirely  independent,  and  without  any  consideration  to  support  it. 
In  this  we  do  not  concur ;  but  think,  as  the  provision  in  relation 
to  fencing  is  contained  in  the  deed,  it  was  the  understanding  of 
the  parties  that  it  formed  a  part  of  the-consideration  for  the  con- 
veyance of  the  right  of  way. 

*The  next  question  we  shall  consider  is,  what  is  the  measure  of 
the  plaintiffs  damages  under  the  contract  ?  Substantially  there  is 
no  difference  as  to  this  question  between  this  case  and  Varner  v. 
St  Louis  &  C.  R.  Co.,  55  Iowa,  677.  It  was  there  held  that  the  dif- 
ference in  the  rental  value  of  the  premises  constituted  the  measure 
of  the  plaintiff's  damages.  It  will  be  observed  that  the  circuit  court 
gave  the  plaintiff  damages  for  failure  to  erect  the  fence  and  put 
in  the  crossings,  and  also,  as  we  understand,  the  difference  in  the 
rental  value  of  the  premises.  Following  the  case  above  cited,  we 
think  the  court  erred  in  rendering  judgment  for  the  two  items 
first  above  stated.  For  reasons  hereafter  stated  we  do  not  deter- 
mine whether  the  amount  allowed  for  the  other  items  as  damages 
is  sustained  by  a  preponderance  of  the  evidence  or  not.  Atten- 
tion, we  think,  should  be  called  to  the  fact  that  the  defendant 
contracted  to  put  in  crossings  at  such  places  as  the  plaintiff  might 
designate  ;  but  we  have  been  unable  to  find  any  sufficient  evidence 
that  the  plaintiff  did  designate  such  places,  and  if  he  did  not  do 
so  we  have  serious  doubts  whether  he  can  recover  any  damages  for 
such  failure. 

There  is  another  thing  which  affects  the  amount  the  plaintiff  is 
entitled  to  recover,  to  which  attention  should  be  called.  The  de- 
fendant contracted  to  build  the  fence  and  put  in  the  crossings  by 
the  first  day  of  June,  1882,  and  this  action  was  commenced  on  the 
twenty-sixth  day  of  August,  1882.  Now,  it  is  evident  the  differ- 
ence in  the  rental  value  of  the  premises  from  June  to  the  latter 
part  of  August  following  did  not  amount  to  very  much.  It 
clearly  appears  from  the  evidence  that  the  plaintiff  did  not  sus- 
tain damages  during  said  time  in  the  amount  allowed  by  the  court, 
and  this  is  true  as  to  the  damages  allowed  because  of  the  overflow. 
The  court,  no  doubt,  allowed  damages  up  to  the  time  of  the  sub- 
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mission,  or  posmblj  only  np  to  the  time  when  the  plaintiff  closed 
his  evidence.  There  is  not,  however,  any  pleading  on  file  claim- 
ing damages  up  to  either  period.  We  do  not  determine  that  one 
was  required,  but  we  have  quite  decided  convictions  that  this  case 
was  not  tried  on  the  proper  theory.  The  evidence  was  not  taken 
and  confined  to  the  rental  value  of  the  premises,  but  included  the 
difference  in  the  value  of  the  farm  in  tne  market,  and  the  atten- 
tion of  counsel  seems  to  have  been  directed  mainly  to  that  and 
other  immaterial  questions. 

On  the  'Whole,  we  have  thought  thai  fair  and  even-handed 
justice  to  both  parties  requires  that  this  case  should  not  be  finally 
determined  here  on  this  record,  for  the  reason  that  under  it  and 
the  evidence  we  are  unable  to  determine  what  judgment  should 
be  rendered.  No  substantial  advantage  would  result  to  either 
party  if  we  should  dismiss  the  petition  on  the  merits,  unless  that 
would  constitute  a  bar  to  another  action  for  such  damages  as  were 
incurred  after  the  commencement  of  this  action,  and  tnis  we  are 
content  to  say  is  doubtful. 

The  circuit  court  correctly  held,  under  the  authority  of  the  cited 
case,  that  the  plaintiff  was  entitled  to  a  lien  for  the  damages  sus- 
tained by  the  failure  to  fence  and  put  in  crossings.  6nt  we 
think  it  erred  in  deciding  that  he  was  entitled  to  such  a  lien  for 
the  trespass,  or  for  the  negligent  construction  of  the  road,  and 
thereby  causing  water  to  overflow  the  plaintiff's  premises. 

We  know  of  no  legal  or  equitable  principle  under  which  the 
plaintiff  is  entitled  to  such  a  lien.  There  is  no  statute  or  contract 
entitling  the  plaintiff  thereto.  It  is  therefore  ordered  that  this 
cause  be  remanded  to  the  court  below,  with  leave  to  both  parties 
to  replead,  so  as  to  clearly  present  the  main  question  of  damages 
herein  considered,  and  also  as  to  the  question  of  specific  perform- 
ance, to  which  it  seems  to  us  the  plaintiff  is  entitled ;  or,  if  he 
chooses  to  erect  the  fence,  then  a  recovery  for  its  value,  and  such 
other  appropriate  relief  as  he  is  entitled  to. 

Reversed. 

Conditions  in  Conveyance  as  to  Fences,  etc. — In  Dayton,  Z.  &  P.  R.  R.  t>. 
Lew  ton,  20  Ohio  St.  401,  it  was  held  where  part  of  the  consideration  agreed 
upon  for  the  right  of  way  is  the  erection  or  construction  of  road  crossings 
and  cattle-guards,  and  the  company  fails  to  construct  the  same,  the  damages 
resulting  to  the  landowner  from  such  failure  will  be  added,  in  equity,  to  the 
moneyed  part  of  the  consideration,  and  a  lien  nllowrd  for  the  aggregate 
amount.    Poler  ©.  New  York  Central,  etc.,  R.  R.,  16  N.  Y.  476. 

It  has  been  held  that  specific  performance  of  a  condition  in  the  agreement 
that  the  company  shall  maintain  cattle-guards  will  not  be  granted  at  the 
suit  of  the  landowner.  Columbus  &  3.  R.  R.  v.  Watson,  26  Ind.  50.  But 
see  Aikin  «.  Albany,  V.  &  CNR.  R.,  26  Barb.  289;  Gray  V.Burlington  R.R., 
87  Iowa,  119. 

See,  generally,  Waldron  e.  Portland,  S.  &  P.R.  R.f  35  Me.  422;  Huston  v. 
Cincinnati  &  Z.  R.  R.,  21  Ohio  St.  235;  Eastes  v.  Little  Miami,  etc.,  R.  R., 
14  Ohio  St.  48;  Gill  v.  Atlantic  &  G.  W.  R.  R.,  27  Ohio  St.  240;  Cook  * 
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Milwaukee  &  Bt.  P.  R  R,  86  Wis.  45;  Duffy  v.  N.  Y.  6  H.  R  R.,  3  Hilt. 
(N.  Y.)  496;  Bronton  «.  Coffin,  108  Mass.  175. 

Parol  promise*  to  fence  do  not  run  with  the  land.  Moras  v.  Boston,  etc., 
R  R.,  2  Cush.  (Mass.)  536 ;  Wilder  v.'Maine  Cent.  R.  R.,  65  Me.  322;  St.  Louis, 
A.  &  T.  R  R  v.  Todd,  86  111.  409;  Yandegrift  v.  Delaware  R  R,  2  Houat. 
(Del.)  287;  Pilkin  v.  Long  Island  R  R,  2  Barb.  Oh.  (N.  Y.)  221;  Day  «. 
H.  Y.  Cent  R.  R,  81  Barb.  548;  53  Barb.  250. 


IngALLB 

V. 

Byers,  Administrator,  et  ok 

(94  Indiana  Report*,  184.) 

A  deed  to  a  railroad  company  recited  that,  "  in  consideration  of  the  loca- 
tion and  construction  of"  its  railway,  right  of  way  was  granted  "so  long  as 
it  shall  be  required  for  the  uses  of  said  "  company.  The  latter  mortgaged 
the  right  of  way;  the  railroad  was  never  constructed,  and,  upon  foreclosure, 
the  mortgaged  premises  were  sold  to  T.,  who  conveyed  to  A.  Subsequently, 
another  company  condemned  the  right  of  way  and  paid  the  money  into 
•court,  when  suit  was  brought  by  A.  against  the  administrator  of  the  estate 
of  the  grantor,  to  recover  the  money  so  paid  into  court.  Hdd,  that  the  ad- 
ministrator is,  and  A.  is  not,  entitled  to  recover. 

'From  the  Decatur  Circuit  Court. 

J.  K.  Ewing,  C.  Ewing,  T.  A.  Hendricks,  A.  W.  Hendricks, 
0.  Baker,  O.  S.  Hord,  A.  Baker  and  E.  Daniels  for  appellant. 

S.  B.  Eward,  D.  A.  Myers,  J.  D.  Miller  and  F.  E.  Gavin  for 
appellees. 

Elliott,  J. — James  B.  Byers  executed  to  a  corporation,  known 
as  the  Cincinnati  &  Terre  Haute  By.  Co.,  a  deed,  of  which,  omit- 
ting the  formal  parts,  the  following  is  a  copy:  "  Know  all  men  by 
these  presents  that  James  Byers  and  Sarah  A.  Byers,  his  wife,  in 
consideration  of  the  location  and  construction  of  the  Cincinnati 

A  Terre  Haute  By.,  and dollars  to  them  in  hand  paid,  do 

give,  grant,  bargain,  sell  and  convey  to  the  said  company  the  right 
of  way  for  the  use  of  the  said  railway  over  and  across  the  east 
half  of  the  northwest  quarter  of  section  eleven,  town  ten,  range 
eight,  in  Decatur  county.  Said  company  is  to  keep  a  good,  sub- 
stantial fence  on  each  side  of  said  road  through  these  premises, 
and  if  at  any  time  they  shall  be  destroyed  by  fire,  or  by  any  other 
cause,  the  company  shall  repair  the  same  within  a  reasonable  time 
or  forfeit  its  right  to  the  use  of  the  same,  for  the  width  or  space  of 
forty-nine  and  one  half  feet  on  each  side  of  the  centre  line  of  the 
said  railway  as  now,  or  as  may  be  hereafter  located,  making  ninety- 
nine  feet  in  width,  and  for  the  length  the  distance  between  the 
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limits  of  said  tract,  to  include  also  the  right  of  said  company  to 
take  materials  for  the  construction  and  repairs  of  said  railway  at 
any  point  in  said  forty-nine  and  one  half  feet  of  said  centre  line, 
together  with  the  right  of  way  over  said  tract  of  land  sufficient  to 
enable  said  company  to  construct  and  repair  its  railway.  To  have 
and  to  hold  said  rights  and  privileges  to  the  use  of  the  said  com- 
pany so  long  as  it  shall  be  required  for  the  uses  and  purposes  of- 
said  railway  company,  in  as  full  and  ample  a  manner  as  may  be  re- 
quired for  that  purpose.  The  grantors  have  been  fully  paid  for 
the  damages  done  their  property  by  the  location  and  construction 
of  said  railway." 

After  the  execution  of  this  deed  some  work  was  done  by  the 
grantee  upon  the  strip  of  land  granted,  but  the  railway  was  never 
built.  In  October,  1871,  the  grantee  executed  a  mortgage  cover- 
ing all  its  property,  rights  and  franchises.  This  mortgage  was 
duly  foreclosedj  and  in  1878  sale  was  made  on  the  decree,  and  Wil- 
liam B.  Tuell  purchased  all  the  property,  rights  and  franchises  of 
the  corporation,  and  he  conveyed  to  the  appellant.  In  July,  1882, 
the  Columbus,  Hope  &  Greensburg  R.  R.  Co.  appropriated  fifty 
feet  of  the  same  strip  of  ground  described  in  the  Byers  deed,  and 
paid  the  damages  assessed,  $416,  into  court.  The  dispute  is  as  to 
the  right  to  this  money,  does  it  belong  to  Ingallsor  to  the  admin- 
istrator of  the  Byers  estate  ? 

It  is  clear  that  Ingalls  succeeded  to  the  rights  of  the  Cincinnati 
&  Terre  Haute  Ry.  Co.,  for  a  purchaser  at  a  sale  upon  the  de- 
cree of  foreclosure  takes  all  that  the  mortgage  authorizes.  Jones 
R.  R.  Securities,  section  633.  The  rights  of  such  a  purchaser  are 
strictly  analogous  to  those  of  purchasers  at  ordinary  foreclosure 
sales. 

The  deed  executed  by  James  B.  Byers  does  not  purport  to  con- 
vey a  fee;  on  the  contrary,  its  language  clearly  imports  an  inten- 
tion to  convey  an  easement  to  the  grantee  for  a  particular  purpose. 
It  is,  therefore,  unnecessary  to  consider  what  would  be  the  rights 
of  the  parties  in  the  event  that  a  conditional  fee  had  been  con- 
veyed. 

The  consideration  of  the  grant  was  the  location  and  operation  of 
the  Cincinnati  &  Terre  Haute  R.  R.  and  the  erection  and  main- 
tenance of  fences  as  provided  in  the  deed.  This  was  not  merely  a 
condition  subsequent,  but  it  is  the  consideration  which  gives  effect 
to  the  deed.  The  promise  of  the  grantee  to  the  grantor  stood  to 
him  as  compensation.  If  we  can  declare  that  the  compensation 
was  paid,  then  we  must  hold  that  the  appellant  has  the  right  of 
this  controversy;  if  otherwise,  then  we  must  hold  that  the  right  is 
with  the  appellee.  This  we  say  because  the  rule  is  that  the  grantee 
does  not,  where  all  the  facts  are  known,  secure  title  until  compen- 
sation is  paid.  This  is  so  upon  the  closest  analogy.  If  a  vendee 
takes  with  notice  of  a  vendor's  lien,  he  can  get  no  title  as  against 
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the  lien.  Although  a  mortgagee  of  a  railroad  corporation  takes 
the  right  to  appropriations  of  land  made  by  the  mortgagor,  no- 
rights  attach  to  land  in  cases  where  the  compensation  has  not  been 
J  aid.  The  payment  of  the  compensation  is  essential  to  vest  title, 
ones  R.  R.  Sec,  section  633.  It  appears  here,  not  only  that  com- 
pensation has  not  been  paid,  bat  that  it  will  not  be  paid.  The  ap- 
pellant, as  the  successor  of  the  original  grantee,  is  not  claiming  a 
right  to  build  a  railroad  and  thus  yield  the  compensation  for  which 
the  grantor  bargained,  but  he  expressly  abandons  the  right  of  way 
and  yields  to  the  claims  of  a  corporation  that  has  condemned  the 
land,  and  demands  the  money  which  that  corporation  has  paid  as 
damages.  We  are  unable  to  see  the  slightest  justice  in  his  claim. 
He  seeks  the  money  for  land  for  which  neither  he  nor  his  grantors 
have  paid  consideration,  and  that,  too,  where  it  affirmatively  ap- 
pears that  he  has  neither  the  power  nor  the  will  to  pay  it.  If  the 
appellant  were  claiming  as  the  successor  of  the  Cincinnati  &' 
Terre  Haute  Co.  and  was  proposing  to  build  the  road  for  which  the 
easement  was  granted,  we  should  have  a  very  different  question 
and  one  upon  which  the  cases  of  Junction  R.  K.  Co.  v.  Buggies,  7 
Ohio  St.- 1,  and  Paul  v.  Connersville,  etc.,  R.  R.  Co.,  51  Ind.  527, 
would  have  an  important  bearing,  but  he  makes  no  claim  of  that 
kind.  The  purpose  of  the  original  grant  was  to  secure  the  railroad 
there  described,  and  not  some  other  road,  but,  if  it  had  been,  the 
grant  secured  no  other  road;  the  condemnation  proceedings  did 
this,  86"  that  the  landowner  has  had  nothing  of  benefit  from  appel- 
lant or  his  gran  tors,  nor  can  he  have.  The  mere  fact  that  a  rail- 
road will  be  built  gives  appellant  no  claim,  for  he  has  done 
nothing  to  aid  in  its  location  or  construction,  nor  are  its  builders 
claiming  through  him ;  on  the  contrary  j  they  claim  through  an 
altogether  distinct  and  different  right,  and  one  which,  so  far  from 
confirming  that  of  appellant,  directly  refuses  to  give  it  recognition. 
The  appellant's  claim  is  to  money  paid  upon  proceedings  which 
directly  repudiate  his  assertion  of  title,  for  the  very  purpose  of  the 
condemnation  proceeding  was  to  secure  title  from  a  source  different 
from  the  grant  to  appellant's  remote  grantor.  It  is,  therefore,  not 
owing  to  him  that  the  Columbus,  Hope  &  Green6burgh  Co. 
undertake  to  build  the  railroad,  nor  does  he  contribute  to  that  re- 
sult, but,  on  the  contrary,  that  result  flows  from  the  annihilation 
of  his  claim  of  title  by  the  acquisition  of  the  right  of  way  through 
a  distinct  and  different  source,  to  which  right  he  fully  surrenders- 
Judgment  affirmed. 

Conditions  in  Conveyance  of  Right  of  Way  as  to  Fences.— Upon  this  sub- 
ject see  Hull  v.  Chicago,  B.  &  P.  R.  R.,  note,  svjrra. 

When  Easement  or  Right  of  Way  will  Pass  to  Purchaser,  Mortgagee,  etc. — 
Such  easements  or  rights  of  way  will  pass  with  the  interest  or  estate  to  which 
they  are  attached  by  a  forced  sale,  by  ordinary  bargain  and  sale,  or  by  assign- 
ment.    Junction  R.  R.  v.  Ruggles,  7  Ohio  St.  1 ;  White  v.  Nashville  R.  R.,  T 
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Tenn.  518;  Dayton  R  R  *.  Lewton,  96  Ohio  St.  401;  West  Pennsylvania 
RR.«.  Johnston,  59  Pa.  St.  290;  Oilman  v.  Sheboygan,  etc.,  R  R,  40  Wis. 
453;  Pfeifer  ♦.  Sheboygan,  etc.,  R  R,  18  Wis.  155;  Hibbs  e.  Chicago,  etc., 
R  R,89  Iowa,  840;  Holbert  v.  St.  Louis,  etc.,  R  R,  45  Iowa,  28;  Pol- 
lard  et  aL  v.  Maddox,  28  Ala.  821;  Harrison  v.  Lexington  &  Frankfort  RR, 
t  B.  Mon.  (Ky.)  470;  New  Jersey  Midland  Ry.  e.  Van  Syckle,  8  Yroom(N.  J.), 
490;  Barlow  a.  Chicago,  R  L  A  P.  R  R,  29  Iowa,  270. 


Waldeon 

v. 

Toledo,  A.  A.  and  G.  T.  By.  Go. 

{Advance  Case,  Michigan.    January  7, 1885.) 

Where  a  railroad  corporation,  in  pursuance  of  a  verbal  agreement  between 
it  and  a  landowner,  receives,  records,  retains,  and  acts  upon,  a  deed  of  s 
right  of  way,  it  will  be  estopped  from  saying  that  it  is  not  such  a  deed  as 
ehould  have  been  given. 

Where  a  railroad  company  is  suffered  to  commence  the  construction  of  its 
road  upon  or  across  certain  land  under  or  in  consequence  of  a  verbal  agree- 
ment to  put  in  a  side  track  for  the  benefit  of  the  owner  of  the  land,  and  a  deed 
is  subsequently  executed  in  pursuance  of  and  in  accordance  with  such  oral 
agreement,  the  oral  agreement  is  merged  in  the  deed,  and  the  conditions 
therein  govern  the  relation  of  the  parties;  and  if  the  conditions  on  which 
the  deed  is  executed  are  not  complied  with,  ejectment  may  be  maintained 
against  the  company  to  recover  possession  of  the  land. 

In  pursuance  of  a  verbal  agreement  a  landowner  executed  to  a  railroad 
corporation  a  right  of  way  "in  consideration  of  the  company's  building 
within  eight  months  front  the  date  thereof,  and  maintaining  ...  a  side 
track  upon  the  land  and  right  of  way  described,  so  far  as  the  same  can  be 
done,  for  the  use  of  the  parties  of  the  first  part  in  connection  with  the  public, 
eaid  side  track  to  be  located  on  the  northerly  side  of  the  main  line,  and  ex- 
tend ...  to  the  ipe- houses  of  the  parties  of  the  first  part  on  the  Huron 
River."  After  the  habendum  the  deed  "  provided,  further,  if  the  side  track 
...  is  not  built  within  the  time  specified  the  grant  shall  be  null  and  void." 
The  side  track  was  to  be  laid  "  in  some  convenient  place  to  be  selected  by 
the  grantor."  The  deed  was  delivered  April  27,  1881,  and  recorded  June  7, 
1881.  After  this  the  grantor  notified  the  officers  of  the  company  that  he 
would  insist  on  the  terms  of  the  deed,  but  nothing  was  done  as  to  the  side 
track,  and  on  the  twenty-fourth  of  June,  1882,  a  formal  notice  declaring  the 
deed  void  and  demanding  possession  of  the  land  was  served  on  the  company, 
which  being  refused  an  action  of  ejectment  was  brought.  Held,  construing 
the  deed,  that  the  eight  months'  time  in  which  the  side  track  was  to  be  built 
did  not  commence  to  run  until  the  route  was  selected  by  the  grantor,  sod 
that,  in  the  absence  of  proof  that  he  had  selected  such  route  and  notified 
defendant  thereof,  the  company  was  not  in  default  for  not  building  the  side 
track. 

Error  to  Washtenaw. 

Henry  C.  Waldron,  in  pro.  per. ;  Geo.  M.  Huntington  and  A 
J.  Sawyer,  of  counsel,  for  plaintiff  and  appellant. 
James  M.  Ashley,  Jr.,  for  defendant. 
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Champlix,  J. — Plaintiff  brought  ejectment  for  a  strip  of  land 
occupied  by  defendant  as  a  right  of  way  in  the  city  of  Ann  Arbor, 
claiming  title  in  fee.  The  plea  was  the  general  issue.  In  1880 
plaintiff  was  the  owner  in  fee  of  the  land  in  question.  At  that 
time  the  Toledo,  Ann  Arbor  &  Northeastern  K.  R.  Co.  was  en- 
gaged in  constructing  a  railroad,  and  desired  to  build  it  on  and 
over  the  land  in  question,  and  applied  to  plaintiff,  who  was  secre- 
tary of  the  company,  for  permission  to  do  so.  Plaintiff  and  said 
company  had  been  negotiating  with  reference  to  this  right  of  way. 
Plaintiff  offered  to  let  them  have  the  right  of  way  on  condition 
that  they  wonld  build  and  maintain  a  side  track  from  a  point  on 
the  right  of  way  to  some  ice-houses,  owned'  by  plaintiff,  sit- 
uated near  the  bank  of  the  Huron  River,  for  the  accommodation 
of  plaintiff  and  the  public.  This  was  accepted  by  the  com  pan  y, 
and  at  the  same  time  plaintiff  sold  to  the  company  a  bank 
of  ground  for  $500,  with  which  to  fill  a  portion  of  the  road-bed 
over  this  right  of  way,  and  the  coufpany  went  into  immediate 
possession  thereof,  and  constructed  their  road  over  the  right  of  way  , 
aforesaid. 

Afterwards,  and  prior  to  the  seventeenth  day  of  March,  1881, 
the  said  railroad  company  consolidated  with  another  company,  and 
the  new  company  so  formed  assumed  the  name  of  the  Toledo, 
Ann  Arbor  &  Grand  Trunk  Ry.  Co.,  the  defendant  in  this  'suit. 
On  the  seventeenth  day  of  March,  1881,  plaintiff  and  his  wife  exe- 
cuted and  acknowledged  a  deed  to  the  defendant  by  its  corporate 
name  of  the  right  of  way,  describing  the  same  with  particularity, 
and  stating  the  consideration  thereof  to  be  as  follows :  "  For  and 
in  consideration  of  the  company's  building  within  eight  months 
from  the  date  hereof,  and  maintaining,  so  long  as  said  company's 
railway  shall  be  operated,  a  side  track  upon  the  land  and  right  of 
way  hereinafter  described,  so  far  as  the  same  can  be  done,  for  the 
tue  of  the  parties  of  the  first  part,  in  connection  with  the  public ; 
said  side  track  to  be  located  on  the  northerly  side  of  said  company's 
main  line,  and  to  extend  from  where  the  said  main  line  crosses  the 
westerly  line  of  block  number  two  (2),  Brown  &  Fuller's  edition 
to  the  village  (now  city)  of  Ann  Arbor,  southwesterly  along  6aid 
company's  main  line  to  the  ice-houses  of  the  parties  of  the  first 
part,  on  the  Huron  River." 

After  the  habendum  clause  the  deed  contains  the  following: 
" Provided,  further,  if  the  side  track  above  mentioned  is  not  built 
within  the  time  specified,  this  grant  shall  be  null  and  void."  This 
deed  the  plaintiff  delivered  to  the  defendant  on  the  twenty-seventh 
day  of  April,  1881,  and  the  same  was  recorded  in  the  office  of  the 
register  of  deeds  of  Washtenaw  county  on  the  seventh  day  of 
Jnne,  1881.  Afterwards,  and  before  the  expiration  of  the  eight 
months,  plaintiff  applied  to  defendant  and  notified  its  officers  that 
he  shonla  insist  npon  the  terms  of  the  deed,  but  nothing  was  done 
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towards  constructing  the  side  track.  In  February,  1882,  defend- 
ant commenced  to  widen  the  road-bed  over  the  right  of  way  de- 
scribed in  the  deed,  and  plaintiff  mailed  to  Mr.  Woodford,  the 
general  manager  of  the  road,  who  held  his  office  at  Jackson,  a 
notice  forbidding  defendants  to  go  upon  the  right  of  way,  to  run 
trains  thereon  or  over,  or  to  deposit  any  material  thereon, — stating 
that  the  conditional  deed  had  lapsed  and  the  land  reverted  to  plain- 
tiff, and  pointing  out  several  acts  which  he  claimed  to  be  trespasses. 
This  letter  bears  date  March  27,  1882.  On  the  twenty -fourth  of 
June,  1882,  plaintiff  6erved  on  the  superintendent  of  defendant  a 
formal  notice,  declaring  the  deed  null  and  void  by  reason  of  the 
failure  to  comply  with  or  perform  the  conditions  thereof,  and  noti- 
fying it  to  surrender  and  deliver  to  him  the  possession  of  the  land, 
describing  it. 

The  plaintiff's  counsel  requested  the  court  to  charge  the  jury 
as  follows :  (1)  The  defendant  having  received,  recorded,  retained, 
and  acted  upon  the  deed  from  the  plaintiff  to  it  of  the  right  of 
way  in  question,  is  now  estopped  from  saying  it  is  not  such  a  deed 
as  the  plaintiff  should  have  given ;  (2)  if  the  defendant  wholly 
failed  to  construct  the  side  track  mentioned  in  the  deed  within  the 
time  therein  expressed,  and  the  plaintiff,  as  soon  as  practicable 
after  said  failure,  notified  the  defendant,  or  its  president,  or  other 
officers  in  charge  of  the  construction  of  the  road,  that  he  should 
insist  upon  his  right  of  forfeiture  under  the  deed,  on  account  of 
such  failure,  the  deed,  as  a  transfer  or  conveyance  of  title,  would 
thereby  become  void,  and  the  plaintiff  would  be  entitled  to  your 
verdict  in  his  favor ;  (3)  the  circumstance  that  the  defendant  was 
suffered  to  commence  its  work  of  the  construction  of  its  road  upon 
or  across  the  land  in  question  under  or  in  consequence  of  a  verbal 
agreement  to  put  in  a  side  track,  and  in  pursuance  of  which  the 
deed  was  made,  becomes  unimportant  in  view  of  the  terms  of  the 
deed  accepted  by  the  defendant;  (4)  if  the  deed  was  in  accordance 
with  the  preceding  oral  agreement  relating  to  the  right  of  way, 
then  such  oral  agreement  is  unimportant  in  this  case.  Which  sev- 
eral requests  were  refused. 

The  court  charged  the  jury  as  follows :  "  Gentlemen  of  the 
Jury :  In  this  case,  all  of  the  witnesses  and  both  parties  agreeing,  or 
swearing  and  agreeing,  that  the  railroad  company  entered  into  these 
premises  by  the  consent  or  license  of  the  plaintiff,  and  had  con- 
structed its  road  under  the  license,  and  were  running  the  railroad 
at  the  time  this  action  was  commenced,  I  charge  you  that  the  con- 
ditions of  this  deed,  or  the  execution  of  the  deed,  are  entirely  im- 
material in  this  action.  That  after  A.  has  consented  that  the  rail- 
way company  may  enter  upon  his  lands  and  build  a  railroad,  and 
under  that  license  the  railroad  company  built  a  mill,  or  anything 
of  that  kind,  after  it  is  done  the  license  has  become  an  irrevocable 
license,  and  no  action  of  ejectment  can  be  maintained  against  the 
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party  who  has  spent  his  money  under  such  a  license,  and  your  ver- 
dict must  be  for  the  defendant." 

Under  the  evidence,  as  it  appears  in  the  record  before  us,  the 
plaintiff  was  entitled  to  have  his  first,  third,  and  fourth  requests 
given  to  the  jury.     The  second  request  to  charge  would  have  been 

¥  roper,  if  the  facts  in  the  case  had  been  sufhcient  to  justify  it. 
he  plaintiff  seeks  to  enforce  a  forfeiture  of  his  grant  because  of 
the  non-performance  of  a  condition  subsequent.  He  must  there- 
fore stand  upon  his  strict  legal  rights,  and  must  be  prepared  to 
show  that  his  grantee  is  in  fault.  If  there  be  any  ambiguity  in 
the  deed,  or  any  want  of  testimony  to  establish  clearly  his  right  to 
insist  upon  the  forfeiture,  it  will  be  taken  most  strongly  against 
him.  ifow,  by  referring  to  the  deed,  it  will  be  seen  that  it  grants, 
not  only  a  right  of  way  for  defendant's  line  of  road,  but  also  the 
right  of  way  for  constructing  the  side  track,  in  the  following  lan- 
guage :  "  And  also  the  right -to  lay  a  side  track  from  the  company's 
main  line  to  the  ice-house  of  the  parties  of  the  first  part  on  the 
Huron  River,  in  some  convenient  place  to  be  selected  by  the  said 
Henry  C.  Waldron." 

We  fail  to  find  in  the  record  before  us  any  evidence  of  the  fact 
that  plaintiff  has  ever  selected  the  route  of  the  side  track  and  noti- 
fied defendant  thereof,  and  until  that  is  done  it  is  difficult  to  see 
how  the  defendant  can  be  in  default  for  not  building  the  side  track. 
The  several  points  of  the  instrument  must  all  be  construed  to- 
gether, and  effect  given  to  every  clause  thereof  if  possible,  and  the 
intent  to  be  gathered  from  the  whole  instrument  is  t^iat  the  eight 
months'  time  does  not  commence  to  run  until  the  place  upon  which 
the  side  track  is  to  be  built  is  selected  by  Mr.  W  aldron.  As  the 
record  stands  there  was  no  error  in  refusing  the  second  request. 
The  charge  made  by  the  learned  circuit  judge  was  erroneous.  The 
parol  agreement  became  merged  in  the  written  deed.  If  the  pos- 
session is  to  be  regarded  as  taken  under  the  parol  agreement  after- 
wards reduced  to  writing,  then,  inasmuch  as  no  such  agreement 
can  rest  partly  in  writing  and  partly  in  parol,  the  writing  will 
supersede  everything  else,  and  becomes  the  criterion  by  which  to 
determine  the  rights  of  the  parties.  Druse  v.  Wheeler,  22  Mich. 
439.  It  is  unnecessary  under  this  record  to  inquire  or  to  decide 
what  the  rights  of  the  parties  would  have  been,  if  they  depended 
entirely  upon  the  parol  license  under  which  possession  was  taken. 
The  judgment  must  be  reversed,  and  a  new  trial  granted. 

The  other  justices  concur. 

Parol  Conditions  in  Conveyance  for  Right  of  Way. — A  mere  parol  license 
to  the  company  to  enter  and  construct  its  road  is  revocable  at  the  will  of  the 
owner.  Murdock  t>.  Prospect  Park,  etc.,  R.  R.,  73  N.  Y.  579;  Irish  v.  Bur- 
lington, etc.,  R.  R.,  44  Iowa,  380;  Batchelder  v.  Hibbard,  58  N.  H.  269; 
Hamilton  &  R.  Hydraulic  Co.  t>.  Cincinnati,  H.  &  D.  R.  R.,  29  Ohio  St.  341. 

See,  generally,  Meriam  v.  Brown,  128  Mass.  391 ;  Justice  v.  Nesquahoning 
Valley  R.  R.,  87  Pa.  St.  28;  Northern  Central  Ry.  Co.  c.  Canton  Co.,  30  Md. 
847 ;  Dietrich  ©.  Murdock,  42  Mo.  279. 
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Chicago  and  West  Michigan  Ry.  Co. 

v. 
Linard. 

■ 

(04  Indiana  BeporU,  819.) 

Where  there  is  a  lease  for  years,  rent  to  be  paid  by  delivery  to  the  land- 
lord of  a  certain  share  of  the  crops  when  mature,  the  crops  while  growing 
and  before  delivery  are  the  property  of  the  tenant,  and  he  can  maintain  suit 
to  trespass  thereto  even  against  one  who  purchases  the  land  from  the  land- 
lord. 

In  such  case,  a  grant  by  the  landlord  to  a  railroad  company  is  no  defence 
to  a  suit  by  the  tenant  for  injury  to  crops  growing  on  the  land6  so  granted. 

■ 

From  the  Laporte  Circuit  Court. 

J.  Bradley  and  J.  H.  Bradley  for  appellant. 

F.  Church  for  appellee. 

Zollabs,  J. — The  appellee,  in  his  complaint,  filed  on  the  9th 
day  of  April,  1883,  alleges,  in  substance,  that  on  or  about  the  1st 
day  of  June,  1882,  he  was  lawfully  in  possession  of  the  land  therein 
described,  and  was  farming  the  same,  and  was  the  owner  and  had 
growing  thereon  a  large  quantity  of  corn,  pumpkins  and  cornstalks, 
of  great  value ;  that  the  appellant  was  a  railroad  corporation  duly 
organized  and  engaged  in  tne  construction  of  .a  railroad  from  the 
city  of  Laporte  to  Lacrosse  in  Laporte  county,  and  that  at  the  time 
mentioned,  and  at  sundry  times  thereafter,  the  appellant  wrong- 
fully entered  upon  the  said  premises  so  in  possession  of  the  appel- 
lee, and  being  worked  and  farmed  by  him,  and  proceeded  to  locate 
and  construct  a  railroad  over  and  upon  said  premises,  and  destroyed 
and  converted  to  its  own  use  the  crops  thereon  planted  and  grow- 
ing on  about  twelve  acres  of  the  lana  so  occupied  by  the  appellee,, 
of  the  value  of  $200,  to  the  damage  of  the  appellee,  etc. 

The  appellant  answered  in  two  paragraphs.  The  first  paragraph 
is  a  general  denial. 

Tiie  second  paragraph  alleges  that  at  the  time  of  the  entry  upon 
the  land,  one  Charles  F.  Wells  was  the  owner  of  the  land  and  in 
possession  of  it ;  that  the  appellant  was  engaged  in  the  construction 
of  a  railroad  as  stated  in  tne  complaint,  and  located  its  railroad  on 
and  across  the  said  land,  and  desired  and  intended,  for  the  purpose 
of  constructing  and  forever  maintaining  its  railroad,  6ide  tracks, 
"  Y"  tracks  and  depots  thereon,  to  appropriate  so  much  of  the  said 
land  as  it  lawfully  might,  and  with  the  consent  and  under  a  parol 
license  of  the  said  Charles  F.  Wells,  which  had  never  been  revoked,, 
entered  upon  and  appropriated  that  part  of  said  lands  particularly 
described  in  a  deed  of  conveyance  by  the  said  Wells  to  the  appellee,. 
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a  oopy  of  which  deed  is  filed  with  and  as  a  part  of  the  answer ;  that 
with  said  consent  and  under  said  license,  the  appellant  took  posses- 
sion of  said  land  so  described  in  said  deed,  and  constructed  its  said 
railroad  and  appurtenances  on  the  same,  and  has  ever  since  been  in 
possession  of  the  same,  and  is  now  operating  its  railroad  thereon, 
and  did  afterwards  agree  with  said  Wells  upon  the  amount  of  com- 
pensation to  be  paid  to  him  for  the  land  so  appropriated  and  taken 
and  damage  done,  and  paid  the  same  to  him  in  full,  and  thereupon 
the  said  Wells  executed  and  delivered  to  the  appellant  the  said  deed 
of  conveyance,  which  is  dated  on  the  11th  day  of  July,  1882,  and 
that  they  intended  and  agreed  that  the  same  should  have  relation 
to  and  take  effect  from  that  date,  and  that  the  appellant  did  not 
commit  any  damage  nor  destroy  any  crops  upon  any  part  of  said 
land  other  than  the  said  parcels  described  in  the  said  deed. 

The  issues  were  closed  by  a  reply  of  general  denial.  There  was 
a  trial  by  the  court,  and  a  judgment  for  appellee.  The  motion  for 
a  new  trial,  on  the  ground  that  the  finding  i6  not  sustained  by  suf- 
ficient evidence,  and  is  contrary  to  law,  was  overruled.  Appellant 
excepted,  and  prosecutes  this  appeal. 

Omitting  the  portion  in  relation  to  the  amount  of  damages,  ap- 
pellee's testimony  was  as  follows : 

"  I  was  in  possession  of  the  land  taken,  at  the  time  it  was  taken. 
I  took  the  land  upon  which  rny  crops  were  growing  that  were  de- 
stroyed by  the  Chicago  &  West  Michigan  Ry.  Co.,  of  Charles  F. 
Wells,  to  work  on  shares.  I  was  to  give  him  one  half  of  all  the 
corn  raised,  delivered  on  the  place  in  the  crib,  and  one  half  of  all 
the  wheat  raised  in  the  half  bushel.  I  did  not  live  on  the  premises. 
The  railway  company  took  about  ten  or  eleven  acres  of  this  land 
which  was  planted  in  corn.  Part  of  it  was  taken  in  May  or  June, 
and  the  rest  in  August  of  the  same  year.  .  .  .  These  crops  were  all 
taken  or  destroyed  by  the  agents  or  servants  of  the  railway  com- 
pany without  ray  consent.  The  company  entered  upon  the  land 
without  my  consent.  The  company  did  not  ask  my  consent,  and  I 
have  never  been  paid  for  the  damage." 

On  cross-examination  the  witness  said :  "  I  rented  the  land  about 
two  years  before.  The  land  is  owned  by  Charles  F.  Wells,  and 
was  when  the  railway  company  entered  upon  it.  I  made  the 
bargain  with  Theodore  Wells,  a  brother  of  Charles  F.  Wells,  who 
resided  at  Wellsboro,  and  is  the  agent  for  the  Grand  Trunk  and 
the  Baltimore  &  Ohio  railroads  at  that  place.  He  was  the  agent 
for  his  brother,  and  had  authority  to  let  the  land.  I  rented  the 
land  for  six  years  to  work  on  shares.  I  was  to  give  the  owner  one 
half  of  all  the  crops  raised,  and  I  was  to  have  the  other  half.  Wells's 
half  was  to  be  delivered  to  him,  the  corn  in  the  crib  on  the  place, 
and  the  wheat  in  the  half  bushel.  I  did  not  live  on  the  place. 
There  is  no  house  on  the  place.  The  contract  I  made  for  the  place 
was  in  writing.     It  never  was  recorded  in  the  recorder's  office  of 
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Laporte  county.  I  have  not  got  it  with  me.  I  do  not  know  where 
it  is.     Have  not  seen  it  since  it  was  written." 

The  appellant  produced  Edward  Hawkins,  who  was  6worn,  and 
testified  as  follows :  "  I  was  acting  as  the  agent  for  the  Chicago  & 
West  Michigan  Ry.  Co.  in  1882,  in  buying  the  right  of  way ;  the 
land  farmed  by  Linard  belongs  to  Charles  F.  Wells ;  I  am  acquainted 
with  Theodore  Wells;  he  claimed  to  be  acting  for  his  brother 
Charles  F.  Wells,  the  owner  of  the  land  in  controversy ;  I  entered 
into  negotiations  for  the  purchase  of  the  right  of  way  for  the  rail- 
road company ;  he  said  that  they  did  not  want  the  land  condemned ; 
that  the  company  might  go  on  and  construct  their  road  without 
condemnation  proceedings  being  first  had,  and  that  the  price  to  be 
paid  could  be  agreed  upon  afterwards." 

Theodore  Wells,  called  by  the  appellant  and  sworn,  testified  as 
follows;  "  I  am  the  brother  of  Charles  F.  Wells,  the  owner  of  the 
land  that  Linard  fawned ;  Linard  had  the  land  on  shares  ;  he  was  in 

1  possession  of  the  same ;  I  let  him  have  it  as  the  agent  of  my  brother; 
[  gave  the  defendaut  company  permission  to  construct  its  main  track 
across  the  land,  but  said  that  they  must  pay  Linard  for  his  crops; 
I  had  a  general  power  of  attorney  from  my  brother  in  relation  to 
this  land;  have  sold  some  parts  of  it  and  made  deeds  for  it;  the 
power  of  attorney  has  never  been  put  upon  record ;  I  have  not  got 
it  with  me." 

Appellee  also,  introduced  in  evidence  the  record  of  condemnation 
proceedings.  These  proceedings  were  instituted  in  August,  1882. 
On  exceptions  filed  by  Wells,  an  appeal  was  taken  to  the  circnit 
eourt.  The  proceedings  were  dismissed  from  that  court  in  Febrn- 
ary,  1883.  To  this  proceeding  appellee  was  not  a  party.  Appellant 
introduced  a  deed  from  Wells  to  the  railroad  company  for  the  land 
taken  and  occupied  by  it.  The  deed  bears  date  of  July  11, 1882. 
It  was  acknowledged  on  the  6th  day  of  January,  1883.  According 
to  the  averments  of  the  answer,  it  was  executed  on  this  latter  day, 
but  by  agreement  of  parties  was  to  have  effect  as  of  the  11th  day 
of  July  preceding. 

The  contention  on  behalf  of  appellant,  as  we  understand  coun- 
sel, is,  that,  as  shown  by  the  evidence,  appellee  was  not  in  posses- 
sion of  the  land  as  a  tenant,  but  that  his  possession  was  the  possession 
of  the  owner  of  the  land ;  that  appellee's  interest  was  in  and  at- 
tached to  the  crops  only,  and  that  hence  he  cannot  maintain  tMs 
action,  which  is  in  the  nature  of  an  action  quare  cLauswm  f regit. 
In  this  contention  they  say : 

"  We  claim  that  the  evidence  does  show  either  that  the  appellee 
was,  in  relation  to  the  crops  raised,  a  tenant  in  common  with  the 
owner,  having  no  right  to  claim  any  particular  part  of  the  crops 
until  they  were  divided,  or  that  he  was.  the  servant  of  the  owner, 
having  no  right  to  any  part  of  the  crop  as  a  compensation  for  bis 
services  until  the  same  was  delivered  to  him." 
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The  contention  further  is,  that  as  appellee  is  only  a  tenant  in 
common,  as  above  contended,  he  cannot  maintain  this  action  alone, 
that  the  owner  of  the  land  should  be  joined  with  him,  and,  further, 
that  the  deed  executed  by  the  owner  of  the  land  operated  as  a  re- 
lease of  all  damages,  and  was  conclusive  upon  appellee  as  a  tenant 
in  common  of  the  growing  crops. 

We  cannot  concur  with  counsel  in  this  contention.  It  cannot  be 
*aid  that  appellee  was  a  mere  cropper.  The  evidence  shows  that 
two  years  prior  to  appellant's  entry  upon  the  land,  appellee  went 
into  possession  of  it  under  a  lease  from  the  owner  for  a  term  of 
six  years,  and  that  he  was  in  the  open  possession  of  it  when  the 
company  entered  thereon.  Such  being  the  case,  he  was  entitled 
to  hold  and  protect  that  possession  against  appellant  and  all  others. 
Having  given  the  lease,  and  put  appellee  into  possession  under  it, 
the  owner  of  the  land  could  not  destroy  the  lease  nor  the  right  of 
possession  under  it,  by  a  subsequent  conveyance  to  the  railroad 
company.  Appellee  had  the  right  of  possession  against  the  lessor 
and  nis  grantee  with  knowledge  of  appellee's  rights.  Having  been 
thus  put  into  possession  under  a  written  lease,  it  will  not  do  to  say 
that  appellee's  possession  was  the  possession  of  the  lessor. 

The  evidence  makes  it  sufficiently  clear  that  it  was  intended  and 
understood  by  the  contracting  parties  that  the  relation  created  by 
the  lease  should  be  and  was  that  of  landlord  and  tenant.  It  is 
equally  clear  that  the  portion  of  the  crops  that  was  to  go  to  the 
landlord  was  to  go  to  Trim  as  rent  for  the  use  of  the  land.  To  say 
the  least,  the  evidence  tends  to  show  this.  The  letting  was  not  for 
one  season  alone,  but  for  six  years.  If  other  distinguishing  elements 
were  lacking,  this  would  distinguish  the  case  from  those  holding 
that  a  letting  on  shares  for  one  season  is  not  a  lease.  These  cases, 
however,  have  not  been  approved  to  their  full  extent  by  this  court. 
See  Woodruff  v.  Adams,  5  Blackf .  317  (35  Am.  Dec.  122).  Upon 
the  evidence  as  presented  in  the  record,  we  think  that  appellee  had 
the  right  to  protect  the  growing  crops  on  the  land,  ana  that  for 
the  destruction  of  them  by  appellant  he  has  the  right  to  prosecute 
an  action,  and  recover  whatever  damages  he  is  shown  to  have 
suffered.  The  contract  was  not  that  the  landlord's  portion  of  the 
crop  should  be  set  apart  to  him  in  the  fields  after  grown,  but  that 
the  corn  should  be  delivered  to  him  in  the  crib  on  the  place,  and 
the  wheat  in  the  half  bushel. 

In  a  case  where  the  owner  of  the  land  rented  three  fields  to  a 

Sarty  for  the  purpose  of  raising  a  crop  thereon,  said  party  to 
eliver  to  him  one  half  of  it  in  the  bushel  at  the  usual  time  of 
threshing,  it  was  held  by  this  court  that  for  the  purpose  of  being, 
and  until  it  should  be,  tnreshed  and  divided,  the  tenant  was  entitled 
to  the  possession  of  the  wheat  raised,  and  that  he  might  replevy  it 
from  tne  owner  of  the  land.  Cunningham  v.  Baker,  84  Ind.  597. 
In  the  late  case  of  Gordon  v.  Stockdale,  89  Ind.  240,  where  the 
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facte  were  somewhat  similar,  but  mnch  less  specific  and  certain, 
upon  the  question  of  a  tenancy  and  the  rights  of  the  tenant  to  the 
growing  crop,  than  in  the  case  before  us,  it  was  said  that  the 
tenant  was  entitled  to  the  possession  of  the  whole  crop  until 
harvested  and  threshed. 

In  the  case  of  Williams  v.  Smith,  7  Ind.  559,  the  conrt  below 
charged  the  jnrj  that  if  they  were  satisfied  from  the  evidence  that 
the  wheat  in  question  was  a  portion  of  a  crop  raised  by  a  party  as 
the  tenant  of  another,  and  that  by  the  terms  of  the  letting  the 
tenant  was  to  pay  one  third  of  the  crop  raised,  in  kind,  payable  in 
the  half  bushel,  the  wheat  so  raised  by  the  tenant  would  be  his 
property,  and  not  subject  to  an  execution  against  the  landlord, 
until  it  was  delivered  by  the  tenant  to  him.  This  court  held  that 
the  instruction  was  correct,  and  said :  "  The  execution  defendant 
could  have  no  valid  title  to  the  wheat,  until  it  was  delivered  to  him 
in  some  mode  known  to  the  law.  .  .  .  After  the  wheat  was 
harvested,  it  remained  the  property  of  the  tenant  until  it  was 
threshed,  measured,  and  one  third  of  it  set  apart  for  his  landlord. 
At  least  until  that  was  done,  it  was  not  subject  to  the  execution." 
To  the  same  effect  see  Lathrop  v.  Rogers,  1  Ind.  554. 

In  the  case  of  Lacy  v.  Weaver,  49  Ind.  373,  it  was  held  that  the 
landlord  could  not  replevy  from  the  tenant  the  portion  of  the  wheat 
which  the  tenant  had  agreed  to  deliver  in  the  bushel  at  threshing 
time,  as  rent.  It  was  said:  "After  the  wheat  was  harvested,  it  re- 
mained the  property  of  the  tenant  until  it  was  threshed,  measured, 
and  one  half  of  it  set  apart  for  the  landlord."  See,  also,  Chissom 
v.  Hawkins,  11  Ind.  316. 

The  case  of  Front  v.  Hardin,  56  Ind.  165,  was  an  action  by  the 
tenant  against  the  landlord  for  damages  to  a  growing  crop  by  the 
landlord  8  trespassing  animals.  The  court  said :  "From  the  evi- 
dence, which  is  all  before  us,  it  appears  that  Front  had  leased  the 
lands  in  question  to  Hardin  for  the  current  year,  1874,  to  raise 
a  crop,  and  was  to  receive  as  rent  one  half  of  the  corn  in  rows 
standing  in  the  field.  Under  this  state  of  facts,  .  .  .  the  com 
was  not  the  joint  property  of  both  parties.  Their  possession  was 
not  equal.  The  tenant  had  the  right  to  the  possession  of  the  com 
until  the  division  was  made.  Afterward,  each  party  had  the  right 
to  the  possession  of  his  own  half." 

The  following  instruction  by  the  trial  court  was  held  correct: 
"  If  the  jury  find,  from  the  evidence,  that  the  defendant  let  to  the 
plaintiff  certain  fields  on  the  defendant's  farm,  to  tend  in  corn,  in 
1874,  and  gave  the  plaintiff  possession  thereof,  and*  the  defendant 
was  to  have,  as  rent,  one  half  of  the  corn  in  the  field,  such  contract 
constituted  a  tenancy,  and  enabled  the  plaintiff  to  maintain  an 
action  against  the  defendant  for  a  trespass  of  the  defendant's  cattle 
on  the  plaintiff's  corn  in  such  fields,  if  such  a  trespass  was  commit' 
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ted."  There  is  a  class  of  cases  distinguishable  from  those  above 
cited. 

In  the  case  of  Hart  v.  State,  ex  rd.,  29  Ind.  200,  the  owner  of 
land  rented  one  field  of  the  farm  upon  which  he  resided.  The 
tenant  was  to  raise  a  crop  of  corn.  As  rent,  the  owner  was  to  have 
one  third  of  the  crop  raised.  It  was  to  be  his  in  the  field,  when 
"laid  by,"  after  which  the  tenant  was  to  have  nothing  more  to  do 
with  it.  It  was  held  that  after  the  corn  was  thus  laid  by,  the  one 
third  became  the  property  9f  the  landlord,  and  conld  not  be  6old 
on  an  execution  against  the  tenant.  This  ruling  was  based  upon 
the  fact  that  no  further  delivery  was  contracted  for  nor  con- 
templated by  the  parties.  All  having  been  done  that  was  required 
under  the  contract,  the  property  vested  in  the  landlord. 

In  the  case  of  Lindley  v.  Kelley,  42  Ind.  294,  the  owner  of  the 
land  and  the  raiser  of  the  crop  of  corn  thereon  was  each  to  save 
tnd  take  care  of  his  half  of  the  crop  so  raised,  the  division,  by  rows 
of  ten,  to  be  made  at  "cutting-up"  time.  It  was  held  that  the 
landlord's  portion  might  be  levied  on  and  sold  under  an  execution 
against  him,  and  that  the  execution  created  a  lien  upon  it  from  the 
time  the  execution  came  to  the  hands  of  the  sheriff.  The  case  was 
distinguished  from  those  above  cited,  by  holding  that  no  delivery 
was  contracted  for. 

In  the  case  of  Switzer  v.  Miller,  58  Ind.  561,  where  the  landlord 
reserved  to  himself  a  certain  portion  of  the  crops  to  be  put  into  a 
barn  on  the  land,  it  was  held  that  a  sale  by  the  landlord  of  his 
interest  in  the  lease  earried  to  the  purchaser  an  interest  in  the 

C wing  crops  from  the  time  when  he  purchased  the  interest  in  the 
je.  The  nature  of  the  interest  is  not  stated.  The  landlord  had 
a  lien  on  the  crop  under  the  statute.  2  R.  S.  1876.  p.  342,  section 
17;  section  5224,  R.  S.  1881.  The  assignment  of  the  lease  carried 
that  lien  to  the  assignee.     Kennard  v.  Harvey,  80  Ind.  37. 

The  doctrine  deducible  from  all  of  these  cases  seems  to  be,  that 
where  the  relation  of  landlord  and  tenant  exists,  and  the  tenant  is 
to  pay  for  the  use  of  the  land  by  a  portion  of  the  crops  raised,  he 
has  the  exclusive  possession  of  such  crops,  and  may  protect  them 
and  the  possession  against  the  landlord  and  all  others  claiming 
under  or  through  him,  so  long  as  anything  remains  for  the  tenant 
to  do  under  the  contract,  in  the  way  of  delivering  to  the  landlord 
the  portion  due  him. 

Onr  attention  has  been  called  to  the  case  of  Scott  v.  Ramsey,  82 
Ind.  330,  as  sustaining  the  position  of  appellant.  Under  the  facts 
in  that  case,  the  landlord  had  the  undoubted  right  to  recover. 
He  had  a  lien  upon  the  portion  of  the  crop  that  was  taken  by  one 
of  the  defendants,  abetted  by  the  other.  When  the  wheat  was 
divided  he  was  entitled  to  the  portion  agreed  upon  by  him  and  the 
raiser  of  it. 

In  the  opinion,  however,  as  written  by  the  commissioner,  after 
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expressing  a  doubt  ae  to  whether  the  written  contract  between  the 
parties  was  a  lease,  it  is  said  that,  admitting  it  to  be  such,  and  that 
it  created  the  relation  of  landlord  and  tenant  between  the  parties 
to  it,  yet,  giving  effect  to  it  according  to  its  substantial  meaning, 
the  contracting  parties  were  tenants  in  common  of  the  grain  pro- 
duced upon  the  land.  In  support  of  this  the  cases  of  Putnam  v. 
Wise,  1  Hill,  234;  Dinehart  v.  Wilson,  15  Barb.  595;  Harrower 
v.  Heath,  19  Barb.  331 ;  Bernal  v.  Hovions,  17  Cal.  542;  Lowe  v. 
Miller,  3  Grat  205 ;  Smyth  v.  Tankersley,  20  Ala.  212,  are  cited. 
These  statements  may  be  regarded  somewhat  as  dicta,  and,  there- 
fore,  not  authoritative.  As  applied  to  the  case  before  us,  they  do 
not  state  the  law  correctly.  We  cannot  give  our  full  sanction  to 
the  cases  cited,  because  Ave  regard  them  as  in  conflict  with  our  own 
cases,  as  they  are  with  many  others. 

Ic  has  been  held  that  letting  lands  upon  shares,  if  for  a  single 
crop,  is  no  lease  of  the  land ;  that  in  6uch  case  the  owner  of  the 
land  and  the  raiser  of  the  crop  are  tenants  in  common  of  the  crop, 
and  hence  the  former  alone  mu6t  bring  trespass  for  breaking  the 
close.     Bradish  v.  Schenck,  8  Johns.  151.' 

In  a  later  case  in  the  same  court,  Kent,  C.  J.,  delivering  the 
opinion,  it  was  held  that  under  a  state  of  facts  similar  to  the  facts 
in  the  case  before  us,  where  the  letting  was  for  six  years,  it  created 
the  relation  of  landlord  and  tenant;  that  an  interest  in  the  soil 
passed ;  that  the  landland  and  tenant  were  not  tenants  in  common 
of  the  growing  crops,  and  that  the  interest  and  property  in  the 
crops  was  exclusively  in  the  tenant,  until  he  had  separated  and 
delivered  to  the  lessor  his  proportion.  Stewart  v.  Doughty,  9 
Johns.  108. 

This  latter  case  has  been  really  overthrown  by  later  cases  in  the 
same  court,  and  the  cases  have  gone  so  far  as  to  practically  hold 
that  although  the  letting  may  be  by  contract,  in  the  form  and 
nature  of  a  lease,  yet,  if  the  compensation  to  the  landowner  is  to 
be  a  portion  of  the  crop  raised,  the  owner  of  the  soil,  and  the  raiser 
of  the  crops,  as  to  the  crops,  will  be  tenants^ in  common.  The 
result  of  some  of  the  holdings  is  to  make  them  tenants  in  common 
of  both  the  crops  and  the  land.  Such  substantiallv  are  the  hold- 
ings in  the  cases  in  15  Barb.  595,  19  Barb.  331,  1  Hill  234,  17 
Cal.  542,  3  Grat.  205,  and  20  Ala.  212,  *wpray  all  cited  in  the 
case  in  82  Ind.  330,  supra. 

In  the  case  of  Taylor  v.  Bradley,  39  N.  T.  129,  the  leading  New 
York  cases  are  reviewed ;  and  while  that  holding  is  against  our 
view,  the  argument  of  the  learned  judge  is  the  other  way.  He 
followed  those  cases  simply  because  they  had  settled  the  rnle  in 
New  York.  The  reason  for  this  ruling,  as  stated  iu  some  of  the 
cases,  is,  that  it  protects  the  owner  of  the  land  in  his  rights  to  his 
portion  of  the  growing  crops.  See  Caswell  v.  Dietrich,  15  Wend. 
379.  This  reason  cannot  operate  in  this  State,  where,  by  the 
statute,  the  landlord  is  given  a  lien  upon  the  growing  crops. 
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The  sounder  view  .undoubtedly  is,  that  where  the  terms  of  the 
contract  are  such  as  to  show  that  the  contracting  parties  understood 
and  intended  that  the  relation  of  landlord  ana  tenant  should  be 
ereated  thereby,  the  contract  will  be  a  lease,  although  the  landlord 
is  to  be  compensated  for  the  use  of  the  land  by  a  portion  of  the 
crops  raised ;  and  that  where,  in  such  case,  the  landlord's  portion 
is  to  be  delivered  at  a  fixed  time,  the  tenant  in  possession  of  the 
land  has  the  exclusive  possession  of  the  growing  crops  until  such 
time  and  delivery.  Such  are  our  own  cases,  which  are  supported 
by  the  following,  and  many  other  cases  that  might  be  cited :  Har- 
rison v.  Ricks,  71  N.  C.  7 ;  Walls  v.  Preston,  25  Cal.  59 ;  Alwood 
v.  Ruckman,  21  111.  200;  Dixon  v.  Niccolls,  39  111.  372  ;  Sargent 
v.  Courrier,  66  111.  245 ;  Symonds  v.  Hall,  37  Maine,  354 ;  Hoskins 
v.  Rhodes,  1  Gill.  &  J.  (Md.)  266;  Burns  v.  Cooper,  31  Pa.  St. 
426;  Ream  v.  Harnish,  45  Pa.  St.  376;  Overseers  v.  Overseers, 
H  Johns.  365. 

When  such  are  the  relations  and  rights  of  the  parties,  they  are 
not  and  cannot  be  tenants  in  common  of  the  growing  crops,  as 
there  is  not  and  cannot  be  a  unity  of  possession.  4  Kent  Com. 
367;  Whart.  Law  Lex.  811 ;  Bon  v.  Law.  Diet. ;  Rapalje  &  L.  Law 
Diet. ;  Silloway  v.  Brown,  12  Allen,  30. 

It  is  insisted  further,  by  the  appellant's  counsel,  that  the  damages 
assessed  by  the  jury  are  excessive.  This  question  is  not  before  us, 
for  the  reason  that  it  was  not  assigned  as  a  cause  for  a  new  trial  in 
the  court  below.  As  we  find  no  error  in  the  record  on  account  of 
which  the  judgment  should  be  reversed,  it  is  affirmed,  with  costs. 


Day,  Williams  &  Co. 

v. 

New  York,  P.  and  O.  R.  R.  Co.  et  al. 

(Advance  Case,  Ohio,    December  2,  1884 .) 

A.  railway  company  entitled  by  contract  to  a  deed  for  a  definite  strip  of 
ground  for  a  right  of  way,  completed  its  track  along  said  strip,  near  its  cen- 
tre; and  was  in  actual  possession  and  use  of  said  track.  Held,  such  possession 
included  so  much  ground  (not  adversely  held  by  another),  upon  either  side 
if  said  track,  as  was  reasonably  necessary  for  the  convenient  use  and  main- 
tenance of  the  railway,  in  the  customary  mode,  and  was  constructive  notice, 
to  a  subsequent  purchaser,  of  the  actual  equitable  title  of  the  railway. 

Error  to  the  District  Court  of  Portage  County. 

By  contract  dated  July  18, 1864,  Marvin  Kent  agreed  to  convey 
to&lward  L.  Day,  Charles  T.  Williams  and  Edward  P.  Williams, 
composing  the  firm  of  Day,  Williams  &  Co.,  6i  that  lot  of  land 
and  the  buildings  and  improvements  thereon,  known  as  the 
Franklin   Glass    Works,   situate  in   the   township   of    Franklin, 
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Portage  comity,  Ohio,  bounded  and  described  as  followB :  Ban- 
ning on  the  west  side  of  Canal  street  at  a  point  where  the  contin- 
uation of  the  south  side  of  Mill  street,  in  the  town  of  Franklin,  in- 
tersects the  same ;  thence  west  along  the  line  of  a  continuation  of 
tlie  south  side  of  said  Mill  street  to  the  east  line  of  the  Ohio  and 
Pennsylvania  canal ;  thence  following  the  east  line  of  said  canal  in 
a  southerly  direction  to  a  point  where  a  line  drawn  from  the  south- 
west corner  of  said  land,  owned   by Smith,  on  the  county 

road  from  Ravenna  to  Stow  Corners,  to  the  southeast  corner  of 
the  stone  wheel-house  of  Kent's  grist-mill,  situate  on  the  west  side 
of  Cuyahoga  river,  in  said  Franklin,  would  intersect  said  east  line 
of  said  canal ;  thence  easterly,  following  the  line  from  the  mill  to 
Smith's  land  referred  to,  to  the  west  side  of  Canal  street  in  said  town 
of  Franklin ;  thence  northerly  along  the  line  of  said  Canal  street 
to  the  place  of  beginning,  subject  to  all  legal  highways  and  the 
rights  of  the  Atlantic  &  Great  Western  Ry.  Co.  as  per  contract 
between  said  company  and  M.  Kent,  G.  W.  Wells  and  C.  H. 
Kent." 

Day  negotiated  the  purchase.  When  he  saw,  in  the  contract, 
the  clause  making  the  conveyance  subject  to  the  contract-rights  of 
said  railroad  company,  he  asked  "  where  that  contract  was."  Kent 
replied,  "  in  the  railroad  office."  Day  went  to  the  office  and  asked 
Acting  Secretary  Brainard  to  let  him  see  the  contract.  It  was 
banded  to  him.     It  read  thus : 

"  This  agreement  entered  into  this  thirty-first  day  of  January, 
a.d.  1855,  between  the  Atlantic  &  Great  Western  K.  R.  Co.,  of 
the  first  part,  and  George  W.  Wells,  Charles  H.  Kent  and  Marvin 
Kent,  of  the  second  part,  witnesseth : 

"  That,  for  the  right  of  way  for  said  company's  road  (a  descrip- 
tion and  plat  of  which  is  hereto  attached  and  made  part  of  this 
agreement),  and  also  for  all  damages  resulting  to  the  glass  factory 
of  said  second  party,  by  compelling  them  to  remove  any  buildings 
on  said  roadway,  or  by  inconvenience  to  said  factory,  or  otherwi.^e, 
said  first  party  agrees  to  pay  to  said  second  party  tfie  sum  of  eight 
thousand  dollars,  in  manner  following,  to  wit :  One  thousand  dollars 
in  cash,  on  demand,  and  seven  thousand  dollars  in  real  estate  at  cash 
value,  said  real  estate  to  be  selected  by  said  second  party,  the  convey- 
ance of  said  real  estate  to  be  made  to  said  second  party  when  the 
right  of  way,  above  referred  to,  is  conveyed  to  first  party,  which  i> 
to  be  done  when  demanded. 

"  Said  first  party  further  agrees  to  plank  their  track  as  soon  as 
the  same  shall  be  laid  down  along  by  the  factory  of  said  second 
party,  convenient  for  trains  to  pass  over. 

"Atlantic  &  Great  Western  E.  R  Co., 

By  B.  F.  Roberts,  Agent, 
George  W.  Wells, 
Charles  H.  Kent." 
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No  description  or  plat  was  then  attached  to  the  contract.  In 
the  upper  left-hand  margin  of  the  paper  were  two  very  small 
holes,  not  larger  than  an  ordinary  pin  wonld  make.  Brainard  told 
Day  that  they  had  no  other  contract  and  that  he  knew  nothing  of 
any  plat ;  that  if  one  had  been  made,  the  engineers  would  probably 
have  it.  Day  made  no  inquiry  of  the  engineers,  but  brought  Mar- 
vin Kent  into  the  railroad  company's  office.  DsCy  thus  testified  as 
to  what  ensued : 

"I  showed  him  the  paper  and  told  him  what  Mr.  Brainard  had 
said,  and  Mr.  Brainard  also  repeated  to  him  what  he  had  said  to 
me;  it  was  in  the  nature  of  conversation.  I  asked  Mr.  Kent  if 
this  was  all  the  paper  there  was.  He  said  it  was  all  the  contract 
there  was.  I  told  him,  as  I  had  told  Mr.  Brainard  before,  that  I 
wanted  to  know  what  the  rights  of  the  company  were  there  before 
I  purchased.  I  asked  Mr.  Brainard  before  this  whether  this  paper 
represented  all  the  rights  that  the  company  had.  He  said  it  repre- 
sented all  they  had  except  what  they  were  actually  occupying — used 
language  to  that  effect,  and  almost  those  words,  I  think ;  and  that 
also  was  repeated  to  Mr.  Kent. 

"  I  don't  know  that  at  that  moment  he  made  any  reply  to  it,  except 
in  a  general  way  to  say  that  this  was  the  paper  that  defined  all  their 
rights  in  the  premises ;  but  afterward,  as  we  went  out,  Mr.  Kent 
said  :  *  You  can  see  what  they  have  got  here.'  When  I  asked  him 
what  their  rights  were,  he  says :  '  You  can  see  what  they  have  got ' 
— used  that  expression." 

At  that  time  there  were  no  buildings  on  said  premises  within 
twenty-three  feet  of  the  centre  of  the  main  track  on  one  side — or 
within  twenty-two  feet  of  said  centre  line  on  the  other  side,  except 
an  old  frame  lime-house  about  sixteen  feet  by  twenty-four,  of  little 
value.  This  extended  about  four  feet  within  the  forty-five  feet 
strip. 

Day  asked  and  obtained  permission  to  submit  to  his  counsel  the 
paper  dated  January  31,  1855.  His  counsel  advised  that  the  rail- 
road company  could  hold  only  so  much  ground  as  was  then  covered 
by  their  tracks.  Relying  upon  this,  he  and  his  partners  executed  the 
contract  of  purchase ;  paid  $10,337.50  as  purchase  money  and  re- 
ceived from  Xent  and  wife  a  general  warranty  deed,  dated  March 
3,  a.d.  1868.  This  deed  conveyed  the  premises  "  subject  to  the 
rights  of  the  Atlantic  &  Great  Western  Ry.  Co.  as  per  contract 
between  said  company  and  M.  Kent,  G.  W.  Wells  and  C.  H. 
Kent,  bearing  date  January  31,  1855." 

Kent  had  not  signed  the  paper  shown  to  Day  by  Brainard,  be- 
cause he  was  then  president  of  the  railroad  company,  but  had  ver- 
bally authorized  his  brother  and  Wells  to  make  the  agreement.  Kent 
told  Brainard  of  this  on  the  day  Brainard  showed  him  the  contract. 
He  had  also  signed  a  duplicate  of  said  paper  which  remained  in  his 
possession,  but  Day  had  no  knowledge-  of  that.     Kent  was  also 
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president  of  the  railway  company  when  he  negotiated  with  and 
sold  to  Day,  Williams  &  Co.,  but  he  expressly  referred  Day  to 
the  office  of  the  railway  company  for  information  as  to  its  rights, 
and  made  no  statement  on  behalf  of  the  company.  Neither 
Brainard  nor  Kent  attempted  to  indicate,  or  point  out,  to  Day  the 
limits  of  the  right  of  way.     Day  asked  no  one  to  do  so." 

In  1863  the  railway  company  completed  a  main  track  across  the 
land  in  question.  A  switch  track  was  partially  completed  before 
Day  was  there  in  1864.  The  cro88-ties  in  these  tracks  were  nine 
feet  long ;  the  care  for  passengers  required  some  inches  more  than 
eleven  feet  for  a  passage.  On  the  land  was  rock  through  which 
cuts,  varying  from  two  to  six  feet  in  depth,  had  been  made  for  the 
two  tracks.     Day,  Williams  &  Co.  went  into  possession  in  July, 

1863,  and  quarried  the  remaining  rock  down  to,  and  in  some  places 
below,  the  level  of  the  tracks,  using  it  for  building  purposes,  and 
also  for  making  glass.  To  this  the  railway  company  made  no  ob- 
jection. It  laid  other  tracks,  to  enable  it  to  readily  ship  from  and 
to  Day,  Williams  &  Co.  That  firm  constructed  additional  build- 
ings. The  Atlantic  &  Great  Western  Ry.  Co.  became  insol- 
vent and,  in  due  process  of  law,  the  New  York,  Pennsylvania 
&  Ohio  R.  R.  Co.  succeeded  to  all  of  its  rights. 

According  to  Marvin  Kent's  testimony,  I).  C.  Shepherd,  engi- 
neer of  the  A.  &  G.  W.  Ry.  Co.,  made  the  first  plat  of  the  right 
of  way  in  question,  at  the  time  the  contract  of  1855  was  made  or 
soon  after :  "  he  surveyed  the  ground  out  and  platted  it,  and  or- 
dered the  pothouse  removed  and  the  cinder  ovens,  that  were  in  the 
right  of  way."  This  removal  was  done  before  1863.  This  first 
plat  showed  aright  of  way  fifty  (50)  feet  wide.  This  plat  was  lost,, 
but  a  map  of  the  village  of  Kent,  made  in  November,  1855, 
showed  the  right  of  way  as  indicated  by  it.  At  some  time  prior 
to  1864,  the  width  of  the  right  of  way  was  reduced  to  forty-five 
feet,  the  centre  line  remaining  the  same ;  and  the  consideration  to 
be  paid  was  reduced  to  $7500.  A  new  plat  was  then  made,  show- 
ing the  reduced  width,  and  its  description  was  written  out. 
Neither  plat  nor  description  was  in  Brainard's  office,  or  under  hi& 
control,  or  known  to  him,  when  Day  called  at  his  office  in  July, 

1864.  Brainard  then  told  Day  that  if  there  was  a  plat  and  de- 
scription they  would  be  in  the  engineer's  office.  Day  made  no  in- 
quiry there.  As  the  railroad  company  did  not  complete  its  pay- 
ment for  the  right  of  way  until  after  Day  and  his  partners  had 
received  their  deed,  Kent  did  not  make  the  deed  for  the  right  of 
way  until  1865,  or  later.  Day  and  his  partners,  with  the  knowl- 
edge of  the  railway  company,  erected  additional  substantial  build- 
ings so  that  they,  in  places,  extended  more  than  two  feet  within 
the  forty-five  feet  strip,  and  the  railway  company  has  never  at- 
tempted to  enforce  their  removal. 

In  a.d.  1881  the  railway  company  attempted  to  extend  one  of 
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the  side  tracks,  which  had  been  laid  alongside  one  of  the  buildings 
of  Day,  Williams  &  Co.,  so  as  to  connect,  at  its  other  end,  with 
the  main  track.  This  was  within  the  forty-five  feet  strip,  but  out- 
side of  the  spaces  occupied  by  the  track,  and  side  track,  of  1864. 
Day,  Williams  &  Co.  sought,  by  civil  action,  to  eujoin  the  exten- 
sion. The  common  pleas  granted  their  prayer.  On  appeal,  the 
district  court  refused  an  injunction  and  gave  judgment  in  favor  of 
the  railroad  company.  Day,  Williams  &  Co.  ask  a  reversal  of  this 
judgment. 

Miron  A.  Norris,  Geo.  T.  Howden  and  W.  W.  Boynton  for  „ 
plain  tiff  in  error. 

L.  A.  Russell  for  defendant  in  error. 

Granges,  C.  J. — We  are  satisfied  with  the  finding  and  decree 
of  the  district  court.  Although  no  description,  or  plat,  was  ac- 
tually attached  to  the  copy  of  the  contract  of  1855,  when  handed 
to  Day,  that  copy  recited  that  such  papers  were  attached  to  it ;  and 
pin-holes  in  the  upper  left-hand  margin  indicated  how  the  attach- 
ment had  been  made.  Day  was  told  that  Brainard  knew  of  no  plat, 
Or  description  ;  and  was  referred  to  the  engineer's  office.  He  was 
not  told  that  Brainard  had  any  knowledge  of  the  contract  when 
made ;  he  appeared  to  Day  solely  as  the  incumbent  of  an  office 
containing  the  files  in  which  the  paper  was  found.  We  find  no 
evidence  tending  to  show  any  misrepresentation,  or  any  intent  to- 
deceive  Day.  They  told  him,  as  did  the  paper,  that  tlie  railway 
company  had  bought  a  right  of  way  across  said  premises,  and  that 
he  could  see  what  they  had  got.  He  could  see  a  space  about  fifty 
feet  wide ;  through  it,  near  the  centre,  ran  the  main  track  com- 
plete, also  a  side  track  partly  completed.  No  building  reached 
upon  this  space  except  four  feet  of  the  worn-out  frame  lime-house. 
It  is  not  probable  that  either  Kent  or  Brainard  imagined  that 
Day  would  understand  the  words,  "  you  can  see  what  they  have 
got,"  as  referring  only  to  the  ground  covered  by  the  cross-ties,  or 
included  between  the  sides  of  the  rock  cut.  Necessarily  a  right  of 
way  includes  more  space  than  is  covered  by  the  cross-ties.  The 
cars  require  more  than  that  for  their  passage ;  the  tracks  need 
drains  ;  ties  and  rails  decay  or  wear  out ;  the  old  ones  must  be  re- 
moved, and  new  ones  must  take  their  places.  Pending  such  work 
the  material  must  lie  alongside  the  track,  beyond  the  drain.  Work- 
men must  have  passage-way,  to  and  from  outside  of  drains.  The 
possession  by  the  railroad  company  included,  not  only  the  ground 
covered  by  the  cross-ties,  and  within  the  walls  of  the  cuts,  but  alsa 
to  so  much  of  the  vacant  ground,  on  both  sides  of  the  tracks,  as  was 
reasonably  necessary  for  operating  and  maintaining  the  railway  in 
the  customary  mode.  The  possessor  of  a  dwelling-house  also  pos- 
sesses its  curtilage  ;  the  operator  of  a  factory  holds  also  the  meana 
of  ingress  and  egress,  ana  such  adjacent  ground  within  the  same 
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E remises  as  is  required  for  deposit  of  material,  or  waste.  The 
older  of  a  farm  possesses  not  only  the  ground  covered  by  the 
farm  buildings,  or  cultivated  by  his  ploughs,  but  the  pastures  and 
the  woodland  of  the  farm. 

The  second  paragraph  of  the  syllabus  in  Williams  v.  Sprigg,  6 
Ohio  St.  585,  holds  thus :  "  Constructive  notice  of  a  prior  equity, 
arising  from  the  use  and  occupation  of  land,  must,  to  charge  a  sub- 
sequent purchaser,  be  communicated  by  such  acts  as  can  readily  be 
seen  and  understood — by  something  so  tangible  in  form  as  to  in- 
.  dnce  inquiry  about  the  ownership  and  extent  of  the  right  thus  to 
occupy.'*  Under  this  doctrine,  if  Day  had  learned  nothing  from 
either  Brainard  or  Kent,  the  use  of  the  track  as  laid  (there  being 
no  evidence  of  possession  hostile  to  the  railway  except  the  build- 
ings themselves)  would  have  been  notice  to  him  that  the  company 
held  a  right  of  way  for  their  railway  in  those  premises.  His  mis- 
take was  in  supposing  it  notice  only  of  a  right  to  keep  the  two 
tracks  there.  In  law,  such  "  right  of  way  "  included,  as  already 
shown,  the  free  use  of  so  much  ground  upon  both  sides  of  those 
tracks  as  was  required  for  the  convenient  and  customary  use  and 
maintenance  of  the  railway,  not  exceeding  the  space  plainly  in 
possession  of  the  factory  owners  by  their  buildings  and  apporte- 
nances. 

In  addition  to  this  notice,  Day  was  expressly  told,  that  it  was  a 
right  of  way  valued  at  four  ninths  of  the  entire  premises  and  call- 
ing for  removal  of  buildings  by  the  factory  ownere;  that  its  limits 
were  defined  by  a  plat,  and  that  the  railway  engineers  were  the 
proper  and  probable  custodians  of  the  plat.  Placing  upon  the  facts 
the  construction  most  liberal  towards  Day,  that  can  reasonably  be 
applied, — these  facts,  as  known  to  him,  showed  that  the  limits  of 
the  right  of  way  were  somewhere  between  the  outer  ends  of  the 
cross-ties  and  the  walls  of  the  factories.  He  was  content  to  com- 
plete his  purchase  without  asking  where  those  limits  were. 

The  fact  that  the  railway  company  did  not  prevent  Day,  Wil- 
liams &  Co.  from  quarrying  and  using  the  stone  lying  in  the  rocky 
bed  of  the  right  of  way,  could  not,  and  did  not,  deprive  it  of  any 
right  in  the  remaining  rock,  or  in  the  way. 

The  extension  of  the  track  complained  of  will  not  interfere  with 
any  structure  that  stood  on  the  land  in  July,  1864,  or  that  has  been 
built  since.  The  railway  company  has  made  no  attempt  to  inter- 
fere with  any  of  the  erections  of  Day,  Williams  &  Co. ;  ancj,  so  far 
as  the  record  shows,  has  no  wish,  or  intent  to  do  so.  The  judg- 
ment of  the  district  court  is,  therefore, 

Affirmed. 

See  next  case  and  note. 
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Bkntlet  et  al. 

V. 

Wabash,  St.  Louis  and  Pacific  Ry.  Co.  etal. 

(61  Iowa  Reports,  229.) 

Plaintiffs  had  had  the  damages  for  right  of  way  over  their  land  as- 
sessed by  statutory  proceedings,  and  by  this  action  sought  to  restrain  the 
defendant  from  operating  its  road  over  said  premises  until  the  award  of  the 
commissioners  should  be  paid.  But  it  appearing  that,  prior  to  such  statu- 
tory proceedings, plaintiffs  had  deeded  the  right  of  way  to  defendant's  grantor, 
and  that  the  road,  as  actually  constructed,  did  not  vary  more  than  ten  feet 
from  the  surveyed  line  with  reference  to  which  the  deed  was  made,  and  that 
the  statutory  proceedings  had  been,  upon  certioraH>  declared  illegal  and 
void,  fold,  that  the  plaintiffs'  petition  was  properly  dismissed  by  the  circuit 
court. 

Appeal  from  Mills  Circuit  Court. 

The  plaintiffs  allege  in  their  petition,  in  substance,  that  the 
defendant,  the  Wabash,  St.  Louis  &  Pacific  Ry.  Co.,  has  entered 
upon  and  constructed  and  is  now  operating  a  railroad  over  the  lands 
of  plaintiffs,  without  having  obtained  from  plaintiffs  the  right  of 
way,  or  taking  any  steps  toward  securing  or  paying  for  the  land 
so  taken ;  that  plaintiffs  took  the  necessary  steps  to  have  that  dam- 
age assessed,  and  the  commissioners  duly  appointed  assessed  plain- 
tiffs' damages  at  $500.  Plaintiffs  pray  an  injunction  re6training.the 
defendants  from  operating  their  railroad  across  plaintiffs'  premises 
until  the  damages  awarded  by  the  commissioners  have  been  paid. 
Tbe  Council  Bluffs  &  St.  Louis  Ry.  Co.  intervened,  alleging,  in 
substance,  that  on  the  fourth  day  of  February,  1879,  for  tlie  con- 
sideration of  $125,  the  plaintiffs  executed  to  intervenor  a  deed  for 
right  of  way  over  said  lands;  that,  in  pursuance  of  its  rights  under 
Baid  deed,  intervenor  constructed  a  railroad  over  the  lands  of  plain- 
tiffs, which  is  the  railroad  which  the  defendant,  the  Wabash,  St. 
Louis  <fc  Pacific  Ry.  Co.,  is,  and  since  about  the  tenth  day  of 
November,  1879,  has  been,  running  and  operating.  That  this  inter- 
venor leased  its  railway  to  the  St.  Louis,  Kansas  City  &  Northern 
By.  Co.,  and  that  about  the  tenth  day  of  November,  1879,  by  a 
consolidation  between  the  Wabash  Rv.  Co.  and  the  St.  Louis, 
Kansas  City  &  Northern  Ry.  Co.,  the  Wabash,  St.  Louis  &  Pacific 
Ry  Co.  was  formed,  and  has  succeeded  to  all  the  rights  and 
privileges  of  the  companies  forming  the  same.  The  intervenor  al- 
leges that  the  condemnation  proceedings  instituted  by  plaintiffs  are 
void,  for  reasons  assigned  in  the  petition  of  intervention.  The 
Wabash,  St.  Louis  &  Pacific  Ry.  Co.  answered,  setting  up  6ub- 
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Btantially  the  same  defences  as  set  up  in  the  foregoing  petition  of 
intervention.  The  St.  Louis,  Kansas  City  &  Northern  Ry.  Co. 
intervened,  alleging  that  it  leased  the  road  for  ninety-one  years 
from  the  Council  Bluffs  &  St.  Louis  By.  Co.,  and  took  its  lease 
free  from  any  liens  of  plaintiffs.  The  plaintiffs  answered  the  peti- 
tion of  intervention,  alleging  that,  when  the  deed  for  right  of  way 
was  executed,  it  was  represented  that  the  road  would  be  constructed 
upon  the  line  of  a  survey  then  made,  and  that  it  was  in  fact  con- 
structed upon  a  line  remote  from  that  survey.  The  cause  was 
tried  to  the  court,  and  a  decree  was  entered  dismissing  the  plaintiffs' 
petition.     The  plaintiffs  appeal. 

Hale  &  Stone  and  Kelly  Bros,  for  appellants. 

D.  H.  Solomon  for  appellees. 

Day,  Ch.  J. — The  decree  of  the  court  below  must  be  affirmed 
for  several  reasons. 

First.  The  preponderance  of  the  entire  evidence  shows  that  the 
road  was  in  fact  built  practically  upon  the  line  of  the  survey  exist- 
ing when  the  deed  was  executed,  and  which,  the  plaintiffs  testify, 
is  the  line  upon  which  the  road  was  to  be  constructed.  The  evidence 
shows  that  the  constructed  line  does  not  vary  from  this  surveyed 
line  more  than  from  five  to  ten  feet. 

Second.  The  abstract  of  the  appellees  shows  that  the  condem- 
nation proceedings,  upon  which  the  plaintiffs  base  their  right  to 
relief,  were,  upon  certiorari  proceedings,  declared  illegal  and  void. 

Third.  The  evidence  shows  that  on  the  fourth  day  of  February, 
1879,  the  plaintiffs  executed  to  the  Council  Bluffs  <fe  St.  Louis 
Rv.  Co.  a  aeed  of  the  right  of  way. over  the  premises  in  dispute. 
The  plaintiffs  do  not  ask  that  this  deed  be  cancelled  or  set  aside. 
So  long  as  this  deed  exists,  the  defendant,  the  Wabash  &  St.  Louis 
Ry.  Co.,  cannot  be  restrained  by  injunction  from  operating  its 
road  over  the  premises  in  dispute. 

For  these  reasons  the  judgment  of  the  court  below  is 

Affirmed. 

Deviations  from  the  Right  of  Way  Conveyed. — A  deed  for  a  right  of  way, 
as  then  located  through  the  lands  of  the  grantor,  will  not  justify  the  subse- 
quent location  of  the  road  in  a  different  place.  Hall  v.  Pickering,  40  Maine, 
648. 

If  the  owner  tacitly  consents  to  such  a  different  location,  the  railroad  com- 
pany is  not  a  trespasser.  Hosher  v.  Kansas  City,  etc.,  R.  R.,  60  Mo.  829. 
See,  also,  Munkres  t>.  Kansas  City,  etc.,  R.  R.,  60  Mo.  884. 
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TUTT 
V. 

Poet  Royal  and  Augusta  Ry.  Co. 

(20  South  Carolina  Reports,  110.) 

In  i  case  at  law,  this  court  has  the  right  to  affirm  a  judgment  of  nonsuit 
ordered  by  the  court  below,  although  basing  their  conclusion  upon  a  ground 
other  than  that  taken  by  the  Circuit  judge. 

The  trustee,  under  a  trust  deed,  which  gave  to  one  C,  for  life,  the  posses- 
sion and  use  of  a  tract  of  land,  cannot,  during  C.'s  lifetime,  recover  from 
a  railroad  company  a  strip  of  land  granted  to  it  by  C.  for  a  road-bed  until 
C.'s  right  of  possession  has  been  adjudged  forfeited,  which  can  only  be  done 
in  a  case  to  which  he  is  a  party. 

This  was  an  action  by  C.  G.  Tutt,  trustee  of  Helena  H.  M.  Cook 
and  Horatio  R.  Cook,  and  their  children,  against  the  Port  Royal 
&  Augusta  Ry.  Co.,  for  the  recovery  of  the  possession  of  a  strip 
of  land  used  by  the  defendant  for  a  road-bed,  and  for  $2500 
damages.  The  plaintiff  claimed  as  substituted  trustee  under  a 
deed  of  trust  from  John  Miller  to  George  W.  Miller,  in  tru6t  for 
the  use  and  benefit  of  Helena  H.  M.  Cook  and  Horatio  R.  Cook, 
her  husband,  for  their  joint  lives,  with  remainder  to  the  survivor, 
and  then  to  their  children,  etc. ; "  and  upon  this  further  trust  and  con- 
dition that  during  the  life  of  the  said  Horatio  R.,  the  said  property, 
real  and  personal,  shall  remain  in  the  possession  and  under  the  con- 
trol and  management  of  the  said  Horatio  R.,  who  shall  be  free  from 
accountability  for  the  annual  rents,  issues  and  profits  thereof  over 
and  above  the  support  of  the  family,  provided  he  shall  abstain 
from  waste  and  destruction  thereof." 

The  defendants  claimed  the  strip  of  land  in  controversy  (which 
is  a  portion  of  the  land  granted  by  the  deed  above  mentioned) 
under  a  paper  from  Horatio  R.  Cook — in  form  a  deed,  but  without 
seal — conveying  it  to  their  vendors  for  the  use  of  a  railroad  track. 
Helena  H.  M.  Cook  and  her  husband,  and  three  children  are  living. 
Other  matters  are  stated  in  the  opinion. 

Henderson  Bros,  for  appellant. 

William  Elliott,  contra. 

McIveb,  J. — This  is  the  second  time  this  case  has  been  before 
the  court,  and  reference  must  be  had  to  the  former  decision,  as 
reported  in  16  S.  C.  365,  for  a  history  of  the  case. 

After  that  decision,  the  plaintiff  amended  his  complaint  by 
alleging  that  H.  R.  Cook  was  entitled  to  the  possession  of  the 
land,  oi  which  the  strip  in  controversy  is  a  part,  so  long  as  he 


368  TUTT  V.  PORT  ROYAL  AND  AUGUSTA  RY.  00. 

abstained  from  waste  and  destruction  thereof,  or  so  long  as  he 
maintained  his  wife  and  children  from  the  proceeds  of  the  planta- 
tion ;  that  the  said  H.  R.  Cook  permitted  the  Port  Royal  R.  R. 
Co.  to  take  possession  of  the  said  strip  of  land,  and  waste  and  de- 
stroy the  same,  by  reason  whereof  the  said  plantation  has  failed  to 
yield  a  sufficient  support  for  the  wife  and  children  of  said  H.  $.  Cook, 
and  the  defendant  corporation,  who  claim  under  said  Port  Royal 
R.  R.  Co.,  is  in  possession  of  said  strip  of  land,  using  it  as  a  track 
for  their  railroad,  and  committing  great  damage  to  the  same  and 
the  plantation  adjoining.  Wherefore  the  plaintiflE  demanded  judg- 
ment for  possession  of  the  said  strip  of  land  and  for  damages. 

At  the  trial  below  the  plaintiff  offered  testimony  tending  to 
prove  these  allegations  and  closed.  The  defendant  then  moved  for 
a  nonsuit,  but  upon  what  particular  ground  is  not  stated  in  the 
<k  Case.*'  The  nonsuit  was  ordered,  the  Circuit  judge  stating  his 
reasons  as  follows  :  "  This  action,  originally  based  on  the  title  of 
the  plaintiff  to  the  land  held  or  used  by  the  defendant,  has,  by 
leave  of  the  Supreme  Court,  been  changed  into  an  action  to  enforce 
an  alleged  forfeiture  of  H.  R.  Cook's  right  to  possess  and  control 
the  said  plantation  during  his  life.  Whatever  may  be  the  form  of 
plaintiff's  allegation,  that  is  its  substance,  and  he  cannot  recover, 
unless,  under  the  rulings  of  the  Supreme  Court,  H.  R.  Cook  has 
done  that  which  forfeits  his  right  of  possession.  Admitting  that 
there  is  sufficient  testimony  on  that  point  to  justify  my  sending  the 
case  to  the  iury ;  and,  further,  admitting  that  they  would  find 
that  there  had  been  waste  or  destruction  by  H.  R.  Cook,  neverthe- 
less, when  the  facts  are  not  disputed  on  the  question  of  the  waiver 
of  that  forfeiture,  it  is  my  duty  to  decide  whether  they  amount  in 
law  to  a  waiver.  The  proof  is  that  the  former  trustee  of  this 
estate  lived  on  the  adjoining  plantation  ;  that  he  gave  the  defend- 
ants right  of  way  through  his  own  lands ;  that  he  knew  when 
defendants  were  making  their  railroad  through  this  plantation; 
that  Mrs.  Cook  also  knew  it ;  that  said  trustee  lived  for  several 
years  after  the  road  was  made  there ;  that  plaintiff,  successor  of 
the  former  trustee,  after  his  death,  permitted  H.  R.  Cook  to  remain 
in  possession  and  control  of  said  plantation  under  the  trust  deed ; 
that  he  is  still  in  such  possession,  and  that  no  procedure  has  ever 
been  instituted  against  him  to  establish  a  forfeiture  of  his  posses- 
sion. In  this  6tate  of  the  case,  I  hold  that  the  parties  interested  in 
this  action  have  clearly  waived  such  forfeiture,  if  any,  and  they 
cannot  recall  said  waiver." 

The  plaintiff  appeals  from  this  judgment  of  nonsuit  upon  the 
following  grounds  :  First.  Because  the  Circuit  judge  erred  in  ex- 
cluding certain  testimony  offered  by  the  plaintiff  for  the  purpose 
of  showing  "  the  decreased  value  of  the  plantation  in  question ; 
also  the  decrease  in  the  income  ;  also  its  present  condition  as  com- 
pared with  its  condition  when  the  road  first  ran  through  ;  and  in 
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holding  that  the  testimony  must  be  limited  to  facts  tending  to  show, 
either  that  H.  R.  Cook's  license  to  the  Port  Royal  R.  R.  Co.  was 
a  reckless  act,  or  that  said  act  was  voluntary  waste."  Second. 
Because  the  Circuit  judge  erred  in  holding  "  that  if  there  had  been 
a  forfeiture  on  the  part  of  H.  R.  Cook  and  those  who  claim  under 
him,  the  plaintiff  cannot  enforce  said  forfeiture  because  it  had  been 
waived  by  the  trustee,  Miller,  the  predecessor  of  the  plaintiff,  and 
by  Mrs.  Cook,  and  because  H.  R.  Cook  has  been  permitted  to 
remain  in  possession  of  the  remainder  of  the  place  after  said  alleged 
forfeitare.  Whereas,  it  is  submitted  that  waiver  is  a  question  of 
fact,  and  should  have  been  submitted  to  the  jury ;  and,  further,  it 
is  submitted  that  a  trustee,  such  as  Miller  was,  and  Tutt  is,  without 
power  to  sell,  could  not  waive  a  forfeiture  prejudicial  to  the  trust- 
estate,  especially  when  such  forfeiture  was  committed  by  strangers 
to  the  trust-estate  who  had  notice  of  equities  of  the  cestui*  que 
trust." 

The  defendant  also,  according  to  the  proper  practice,  gave  notice 
that,  if  this  court  should  be  unable  to  6U stain  the  judgment  of  non- 
saitupon  the  ground  upon  which  it  was  based  by  the  Circuit  judge, 
defendant  would  ask  that  it  be  sustained  upon  sundry  other  grounds 
set  ont  in  the  " Case."  amongst  which  is  the  following :  "Because 
forfeiture  against  the  railroad  company  cannot  be  enforced  unless 
it  be  enforced  against  H.  R.  Cook  also ;  and  it  cannot  be  enforced 
against  him  in  this  action,  because  he  is  not  a  party  hereto." 

We  are  entirely  satisfied  that  the  judgment  of  nonsuit  was  prop- 
erly granted ;  but  we  prefer  to  rest  our  conclusion  upon  a  differ- 
ent ground  from  that  taken  by  the  Circuit  judge.  Our  right  to 
do  this,  in  a  case  at  law,  seems  to  be  questioned  by  the  appellant  in 
his  argument ;  but  we  have  no  doubt  at  all  upon  the  point.  What 
we  are  called  upon  to  review  is  the  judgment — not  the  reasons 
which  may  have  been  given  for  such  judgment.  Hence,  if,  in  our 
opinion,  the  judgment  appealed  from  is  right,  we  are  bound  to 
affirm  it  whetner  we  concur  in  the  reasons  given  for  it  or  not. 

It  seems  to  us  that  the  following  points  were  settled  by  the  former 
decision  in  this  case  :  First.  That  H.  R.  Cook  was  entitled  to  pos- 
session of  the  plantation,  of  which  the  strip  of  land  in  controversy 
is  a  part,  not  under  or  by  permission  of  the  trustee,  but  under  the 
terms  of  the  deed  of  trust.  Second.  That,  by  virtue  of  this  right 
of  possession,  Cook,  while  he  could  not  convey  the  title  of  the  land 
to  the  railroad  company,  could  license  them  to  use  the  right  of 
way  over  it ;  and,  having  done  so,  no  one  could  object  to  this  ease- 
ment thus  conferred  by  Cook  to  the  railroad  company  as  long  as 
Cook's  rights  to  the  possession  to  the  plantation  continued.  Third. 
Tliat  Cook  still  retained  his  right,  under  the  deed,  to  the  posses- 
sion of  the  entire  plantation,  including  the  strip  of  land  in  contra-  \ 
versy,  the  defendant  being  only  entitled  to  the  right  of  way  under 
20  A.  6  E.  R  Cas.— 24 
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the  license  from  Cook.  Fourth.  That  before  appellant  could 
interfere  with  this  license  to  the  company  from  Cook,  it  must  be 
made  to  appear  that  Cook  had  forfeited  his  right  to  possession 
under  the  trust  deed  by  a  failure  to  comply  with  the  conditions 
upon  which  his  right  to  possession  was  assured. 

The  language  of  the  chief  justice,  in  delivering  the  opinion  of 
the  court  at  the  former  hearing,  is  as  follows :  '•  All  the  right  which 
the  defendant  obtained  was  the  right  of  way.  The  tract  of  land 
through  which  it  ran  was  rightfully  in  the  possession  of  Cook,  and 
it  is  still  hi  his  possession,  subject  to  this  easement  of  appellant  [the 
defendant];  and  we  do  not  see  that  the  respondent  [the  plaintiff] 
can  legally  claim  the  possession  because  Cook  has  consented  to  this 
easement.  Before  the  appellent,  as  trustee,  could  interpose,  Cook's 
acts  should  amount  to  a  forfeiture,  either  because  he  had  diminished 
the  capacity  of  the  land  to  afford  his  wife  and  children  support 
and  maintenance  out  of  the  rents  and  profits,  or  because  he  had 
committed  waste  and  destruction." 

It  follows  from  this  that  the  plaintiff  has  no  right  of  action  to 
recover  the  possession  of  any  part  of  the  lands  until  Cook's  right 
of  possession,  which  he  holds  under  the  deed  of  trust,  has  been  ad- 
judged forfeited  ;  and,  certainly,  this  can  only  be  done  in  a  case  to 
which  Cook  is  a  party.  For  even  if  it  should  be  established 
beyond  controversy,  in  this  case,  that  the  acts  done  and  permitted 
by  Cook  would  work  a  forfeiture  of  his  right  of  possession,  this 
would  not  be  binding  upon  Cook,  he  not  oeing  a  party,  and  he 
would  still  retain  his  right  of  possession  ;  and,  if  so,  certainly  the 
plaintiff  would  be  entitled  to  judgment  for  the  possession.  It  is 
clear,  therefore,  that  upon  this  ground,  if  no  other,  the  nonsuit 
was  properly  ordered. 

The  other  question  raised  by  this  appeal,  as  to  the  rejection  of 
the  testimony  referred  to  in  plaintiff's  first  ground  of  appeal, 
becomes  wholly  unimportant  in  this  view  of  the  case.  Indeed, 
this  as  well  as  most  01  the  other  questions  presented  in  the  argu- 
ment, cannot  now  be  properly  considered,  inasmuch  as  in  onr 
judgment  the  proper  parties  for  their  adjudication  are  not  now 
before  the  court.  Cook,  whose  right  of  possession  is  assailed,  has, 
undoubtedly,  the  right  to  be  heard  on  these  questions ;  and  it 
would  be  not  only  premature  but  unjust  to  discuss  or  decide  them 
now.  Whether  Uook  can  be  made  a  party  to  this  case  jointly  with 
the  defendant,  or  whether  a  separate  action  should  not  first  1* 
brought  against  him  for  the  purpose  of  having  his  right  of  posses- 
sion under  the  deed  adjudged  forfeited,  and  whether  to  such  action 
all  the  beneficiaries  under  the  deed  should  not  be  made  parties,  are 
all  questions  which  it  would  be  premature  to  discuss  or  decide  in 
this  case. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 
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Who  may  Enforce  Conditions  in  Conveyance  of  Right  of  Way. — Ordi- 
narily conditions  in  such  conveyances  r».au  only  be  enforced  by  the  grantor 
and  his  heirs,  and  not  by  a  subsequent  grantee.  Underbill  v.  Saratoga,  etc., 
K.  R,  20  Barb.  (N.  Y.)  455;  Nicoll  t>.  New  York  &  Erie  R.  R,  13  N.  Y. 
121;  Paul  c.  Connersville  &  N.  J.  R.  R.,  51  Ind.  527. 


Jones 

v. 

St.  Louis,  Kansas  City  and  Northern  Ry.  Co. 

(79  Missouri  Reports,  92.) 

In  a  suit  to  set  aside  a  conveyance  to  a  railroad  company  of  twelve  acres* 
«of  land,  the  petition  stated  that  the  consideration  thereof  was  the  location  of 
a  depot  on  said  land,  and  that  by  the  terms  of  the  deed  said  land  was  to  be 
used  for  depot  purposes  alone;  that  the  grantor  did  not  know  what  quantity 
of  land  was  necessary  for  such  purposes  and  relied  upon  the  company  for  in- 
formation, that  the  company  represented  that  about  twelve  acres  were  re- 
quired;  that  only  three  acres  had  been  or  could  be  used  for  that  purpose, 
and  that  the  remaining  nine  acres  were  not  used  for  any  purpose  except  a 
small  portion  by  other  parties  by  permission  of  the  company.  Held,  that 
this  petition  was  demurrable  on  the  grounds,  1st,  That  it  contained  no  alle- 

Stion  that  the  consideration  was  expressed  in  the  deed,  and  none  that  the 
fend  ant  or  his  grantors,  purchasers  from  the  company,  took  with  actual 
Duties  thereof.  2d,  That  it  contained  no  allegation  that  the  representation 
made  w^s  for  a  fraudulent  purpose  or  was  knowingly  false.  The  allegation 
as  made  shows  nothing  more  than  the  expression  of  an  opinion.  3d,  It  ap- 
peared that  there  was  a  right  of  entry  for  condition  broken,  and  there  was 
«o  allegation  of  an  entry  or  claim  of  forfeiture  for  more  than  twenty  years. 
There  was,  therefore,  an  adequate  remedy  at  law,  and  laches.  4th,  The 
only  allegation  of  connection  between  the  grantor  and  plaintiff  was  that 
"plaintiffs  are  the  only  parties  interested  in  said  real  estate  adversely  to  de- 
fendant ;"  and  conditions  of  the  above  character  inure  only  to  the  grantor 
and  his  heirs. 

Erbob  to  Montgomery  Circuit  Court.    Hon.  G.  Porter,  Judge. 

Affirmed. 

Hughes  &  Johnson  for  plaintiff  in  error. 

Wells  H.  Blodgett  for  defendant  in  error. 

Philips,  C. — This  case  comes  up  on  demurrer  to  the  following 
petition : 

Plaintiffs  state  that  defendant  is  a  corporation  duly  incorporated 
under  and  by  virtue  of  the  laws  of  the  State  of  Missouri  ;  that  on 
the  2*1  day  of  April,  1857,  James  Jones  and  Elizabeth,  his  wife, 
executed  and  delivered  to  the  North  Missouri  R.  R.  Co.,  a  corpo- 
ration then  incorporated  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Missouri,  their  deed,  conveying  to  said  com- 
pany the  following  described  tract  of  real  estate  situated  in  Mont- 
gomery county,  Missouri,  to  wit :   (description  omitted.)    Plain- 
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tiffB  further  state  that  there  are  twelve  acres  more-or  less,  contained 
in  the  foregoing  described  tract ;  that  the  consideration  for  said 
conveyance  was  the  location  of  a  depot  by  the  said  company  on 
said  land  ;  and  that  by  the  terms  of  said  deed  said  land  should  be 
used  for  depot  purposes  alone;  that  at  the  time  said  deed  was  made 
the  amount  of  land  required  and  necessary  for  depot  purposes  was 
unknown  to  the  said  Jones,  who  relied  for  information  in  that  re- 
gard upon  the  representatives  of  said  company,  and  that  said  Jones, 
under  the  belief  produced  by  said  company  that  "about  twelve  acres 
were  necessary  for  depot  purposes  at  said  town  of  Jonesburg.  con- 
veyed the  land  hereinbefore  described;  that  said  company  did  not 
locate  a  depot  on  said  land,  but  soon  after  the  execution  and  de- 
livery of  said  conveyance,  built  a  depot  near  said  knd  and  made 
its  stock-yards  and  laid  its  side  tracks  on  a  small  portion  of  said' 
land,  to  wit,  three  acres  more  or  less,  and  that  such  improvements 
remain  at  the  present  time  as  formerly  placed  by  the  said  com- 
pany  ;  that  the  remainder  of  said  tract,  comprising  the  greater  por- 
tion thereof,  to  wit,  nine  acres  more  or  less,  is  open  and  nninclosed 
and  has  been  ever  since  the  said  grant,  and  is  not  qow,  nor  has  it 
ever  been  used  for  depot  purposes  or  for  any  other  purpose  by  the* 
North  Missouri  R.  R.  Co.,  or  the  defendant,  except  a  small  part 
thereof  which  is  and  has  been  used  for  a  long  time,  with  the  con- 
sent and  permission  of  said  North  Missouri  R.  R.  Co.  and  this  de- 
fendant, by  various  individuals,  not  connected  with  or  in  any  war 
interested  in  the  business  of  the  North  Missouri  R.  R.  Co.  or  this 
defendant,  for  their  own  private  purposes  6olely.  Plain  tiffs  state 
that  defendant,  by  virtue  of  a  conveyance  from  one  Morris  K. 
Jesnp,  about  July,  1872  (who  purchased  the  interest  of  said  North 
Missouri  R.  R.  Co.  in  said  land  at  a  public  sale  under  a  mortgage 
or  deed  of  trust  made  by  said  North  Missouri  R.'R.  Co.  about 
August,  1871),  to  this  defendant,  has  succeeded  to  all  the  rights- 
which  accrued  to  said  North  Missouri  R.  R.  Co.  under  the  said 
deed  of  Jones;  that  defendant  is  now  in  the  possession,  with  its 
stock-yards  and  sidetracks,  of  three  acres  off  of  the  south  side  and 
the  southeast  corner  of  said  land,  which  is  all  of  said  land  that  is- 
necessary  or  that  can  be  used  for  the  purposes  set  forth  in  said  deed 
of  Jones,  and  that  the  consideration  lor  the  remainder  of  said  land 
has  wholly  and  totally  failed,  and  that  the  remainder  of  said  land, 
to  wit,  nine  acres  more  or  less,  can  be  separated  and  detached  from 
said  three  acres  used  by  defendant  without  any  injury,  hurt  or  in- 
convenience to  defendant.  Plaintiffs  further  say  that  on  the  10th 
day  of  May,  1866,  the  said  James  Jones  departed  this  life,  and 
these  plaintiffs  are  the  only  parties  interested  in  said  real  estate 
adversely  to  defendant;  that  plaintiff  Virginia  A.  Jones  is  a  minor 
and  sues  by  her  curator,  Thomas  Jones,  who  was  regularlv  and 
legally  appointed  as  such  curator  by  the  county  court  of  Mont- 
gomery county,  Missouri.   Wherefore  plaintiffs  pray  that  the  court 
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order  and  decree  that  all  the  right,  title,  interest  and  claim  of  de- 
fendant of,  in  and  to  the  real  estate  hereinbefore  described,  except 
that  portion  used  by  the  defendant,  to  wit,  three  acres  for  its 
stock- yards  and  side  tracks,  be  vested  in  these  plaintiffs,  and  for  all 
other  and  proper  relief. 

To  this  petition  the  defendant  demurred,  assigning  the  follow- 
ing grounds  of  objection :  1st,  The  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  ;  2d,  The  statute  of  limi- 
tations; 3d,  The  ^claiin  is  stale;  4th,  There  is  no  equity  in  the 
bill  ;  5th,  The  petition  is  vague,  indefinite  and  otherwise  defective. 
The  court  sustained  the  demurrer,  and  the  plaintiffs  bring  the  case 
here  on  writ  of  error. 

The  averments  of  this  petition  are  not  specific.  Too  much  is  left 
to  conjecture.  It  is  not  alleged  that  the  consideration  as  to  the 
location  of  the  depot  on  this  laud,  was  expressed  in  the  deed  from 
James  Jones  to  the  railroad  company.  On  the  contrary,  the  state- 
ment respecting  the  consideration,  being  immediately  followed  by 
this  distinct  averment,  <fc  that  by  the  terms  of  the  said  deed  said 
land  should  be  used  for  depot  purposes  alone,"  would  plainly  in- 
dicate that  the  consideration  for  the  conveyance  was  not  expressed 
in  the  deed,  fflcpressio  unius  exclusio  alteriv*.  This  being  so, 
^ny  subsequent  purchaser  without  notice  in  fact,  would  acquire 
the  title  free  from  any  burden  or  liability,  save  that  the  land  could 
only  be  used  for  depot  purposes.  The  petition  states  that  long 
after  the  grantee,  the  railroad  company,  took  the  title,  it  mort- 
gaged the  land,  and  that  one  Jesnp  became  the  purchaser  under 
said  mortgage,  and  conveyed  to  the  defendant.  There  is  no  alle- 
gation that  the  mortgagee  or  the  defendant  took  with  any  notice  of 
the  alleged  consideration.  The  presumption  of  law  is,  that  they 
■are  bona  fide  purchasers,  at  least  until  the  title  of  their  grantor  is 
-assailed  ior  fraud. 

The  allegations  of  the  bill  are  not  sufficient  to  make  an  issue  of 
fraud  even  against  the  railroad,  grantee,  under  James  Jones.  All 
that  is  averred  in  this  connection  is  that  the  railroad  company  rep- 
resented that  it  would  require  about  twelve  acres  for  depot  pur- 
poses. It  is  not  averred  that  the  representation  was  so  made  for  a 
fraudulent  purpose,  with  the  intent  to  mislead  or  gain  an  uncon- 
scionable advantage,  or  that  the  company  knew  the  statement  was 
false.  It  is  nothing  more,  as  averred,  than  the  expression  of  an  opin- 
ion. Peers  v.  Davi6,  29  Mo.  184 ;  Hodges  v.  Torrey,  28  Mo.  103 ; 
1  Story  Ea.  191,  199,  200 ;  Cooley  on  Torts,  483. 

Stripped  then  as  the  case  is,  of  any  legitimate  issue  of  fraud,  as 
to  the  railroad  company  obtaining  the  deed,  how  stands  the  cause 
of  action  ?  It  is  simply  the  case  of  a  conveyance  by  A  to  B  on  a 
•condition  to  be  thereafter  performed  by  B.  The  utmost  that  the 
plaintiffs  can  claim,  under  the  allegations  of  the  bill,  is  that  the 
iitle  should  not  vest  in  the  company  until  the  consideration  of  the 
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grant  is  performed.  The  grantee  or  his  assigns  being  in  posses- 
sion, the  remedy  of  the  grantor  in  such  case,  is  clearly  to  enter  a& 
for  conaition  broken.  Messersmith  v.  Messersmith,  22  Mo.  870, 
372 ;  Moore  v.  Wingats,  53  Mo.  399  ;  Warners.  Bennett,  31  Conn. 
468  ;  Hooper  v.  Cummings,  45  Me.  359 ;  Cross  v.  Carson,  8  Blackf. 
138.  In  such  a  case  the  party  entitled  to  reclaim  the  granted  land 
has  a  clear  and  adequate  remedy  At  law,  and,  therefore,  lias  no 
standing  in  a  court  of  equity.  Authorities  above  cited.  It  is  also 
well-settled  law,  since  the  days  of  Lord  Coke,  that  "  when  any  man 
will  take  advantage  of  a  condition,  if  he  may  enter  he  must  enter, 
and  when  he  cannot  enter  he  must  make  a  claim,  and  the  reason 
is,  for  that  a  freehold  shall  not  cease  without  entry  or  claim,  and 
also  feoffor  or  grantor  may  waive  the  condition  at  his  pleasure." 
1  Coke  Litt.  218.  Here  the  grantor  himself  stood  by  from  1857 
to  1866,  the  date  of  his  death,  without  asserting  any  forfeiture  or 
claim,  so  far  as  the  petition  discloses;  nor  indeed  does  it  appear 
that  any  such  claim  was  ever  asserted  prior  to  the  institution  of 
this  suit  in  1877,  more  than  twenty  yeare  after  the  grant.  This  is 
manifest  laches  in  equity.  Hooper  v.  Cummings,  45  Me.  365,  and 
cases  cited.  If  ejectment  will  not  lie,  neither  will  a  bill  in  equity. 
Rogers  v.  Brown ]  61  Mo.  187. 

Again,  it  is  equally  established  that  conditions  of  this  character 
can  only  be  reserved  for  the  grantor  and  his  heirs.  "A  stranger 
cannot  take  advantage  of  the  breach  of  them."  1  Shep.  Touelu 
149 ;  4  Kent  Com.  56 ;  Bangor  v.  Warren,  34  Me.  329 ;  Marwick 
v.  Andrews,  25  Me.  530;  Cross  v.  Carson,  supra.  What  rights 
even  conceding  that  a  remedy  exists  for  breach  of  the  condition  in 
question,  do  the  complainants  show  in  themselves  to  bring  this  ac- 
tion ?  The  bill  contains  no  averment  that  plaintiffs  are  heirs,  or 
such  legal  representatives  of  the  grantor  as  would  give  them  a 
standing  in  court  to  assert  a  forfeiture  or  enter  for  the  condition 
broken.  The  only  averment  of  the  petition,  touching  this  impor- 
tant fact,  is  that  "these  plaintiffs  are  the  only  parties  interested  in 
said  real  estate  adversely  to  defendant."  This  is  a  mere  conclusion 
of  law,  and  not  the  statement  of  facts  constituting  a  cause  of  action 
in  the  plaintiffs.  How  did  they  become  interested  ?  Bv  inheri- 
tance, devise  or  purchase?  and  from  whom  came  their  interest? 
The  demurrer  was  properly  sustained,  and  the  judgment  of  the 
circuit  court  is,  therefore,  affirmed.  All  the  commissioners  con- 
cur. 

For  the  reasons  given  in  the  foregoing  opinion  Hough,  C.  J.,  and 
Henry,  J.,  were  of  opinion  that  the  judgment  of  the  circuit  court 
should  be  affirmed.  Norton  and  Sherwood,  JJ.,  concurred  in  the 
result.     Ray,  J.,  having  been  of  counsel,  did  not  sit. 

Extent  of  Grant  in  Conveyance  of  Right  of  Way. — The  following  authori- 
ties will  be  found  to  construe  the  usual  grants  to  railroad  companies  where 
rights  of  way  are  conveyed:   Hill  v.  Western  Vermont  R.  R.,  32   Vt.  68; 
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Yates  v.  Van  de  Bogert,  56  N.  Y.  526;  Vermont  Central  R.  R.  f>.  Hills,  28 
Vt.  681;  Babcock  v.  Western  R.  R.,  9  Met.  (Mass.)  553;  Central  R.  R.  v. 
Valentine,  5  Dutcher  (N.  J.),  561 ;  Boothby  v.  Androscoggin,  etc.,  R.  R.,  51 
Me.  818;  Eaton  v.  Boston,  C.  &  M.  R.  R.,  52  N.  H.  504;  Korris  v.  Vermont 
Central  R.  R.,  28  Vermont,  99;  Rood  t>.  New  York  &  E.  R.  R.,  18  Barb.  80; 
Hortsman  v.  Lexington  &  C.  R.  R.,  18  B.  Mon.  (Ky.)  218;  Con  well  u.  Spring- 
field &  N.  R.  R.,  81  111.  232. 


Ball 

v. 
Keokuk  and  Northwestern  By.  Co. 

(62  Iowa  Reports,  751.) 

Where  the  right  of  action  depends  upon  some  act  of  the  plaintiff,  such  as 
the  making  of  a  demand,  he  cannot,  by  failing  to  do  such  act,  prevent  the 
statute  of  limitations  from  running.  And.  in  this  case,  where  plaintiff  seeks 
to  recover  of  the  defendant  for  the  appropriation  of  land  for  right  of  way, 
and  defendant  sets  up  as  an  equitable  defence  a  written  agreement  of  plain- 
tiff to  convey  the  land  upon  demand  after  the  location  of  its  road,  and 
defendant  neglected  for  more  than  ten  years  after  the  location  of  its  road  to 
demand  a  deed,  hddy  that,  in  the  absence  of  special  circumstances  excusing 
the  delay,  the  cause  of  action  pleaded  as  an  equitable  defence  was  fully 
barred,  whether  it  be  regarded  as  a  cause  of  action  based  on  a  written  con- 
tract, or  an  action  brought  for  the  recovery  of  real  property. 

Appeal  from  Lee  Circuit  Conrt.  • 

The  petition  states  that  the  plaintiff  is  the  owner  of  certain  real 
estate,  and  that  defendant  entered  thereon  without  his  consent, 
destroyed  fences,  committed  waste,  and  has  taken  and  appropriated 
a  strip  of  land  for  right  of  way,  and  has  constructed  its  road  there- 
on, without  having  obtained  the  right  to  do  so;  wherefore  a 
recovery  is  asked.  The  defendant  pleaded  an  equitable  defence, 
and  alleged  that  in  1869  the  plaintiff  executed  a  contract  in  writ- 
ing, whereby  he  agreed  to  convey  the  right  of  way  over  a  portion 
of  the  premises  described  in  the  petition  to  the  Keokuk  &  Min- 
nesota Ry.  Co.,  and  that,  at  the  same  time,  Cassel,  under  whom 
the  plaintiff  claims,  executed  a  similar  contract,  whereby  he  agreed 
to  convey  the  right  of  way  over  another  portion  of  the  premises 
to  the  last-named  company.  It  is  stated  that  the  defendant  has 
acquired  all  the  rights  of  the  Keokuk  &  Minnesota  Co.  As  to 
another  portion  of  the  land,  the  defendant  pleads  and  relies  on  an 
oral  contract,  under  which  plaintiff,  for  a  named  consideration, 
agreed  to  convey  to  defendant  the  right  of  way  over  the  same. 

The  relief  asked,  in  substance,  is  that  the  plaintiff  specifically 
perform  said  contracts. 

The  court  directed  the  equitable  defence  to  be  first  tried,  and 
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found  for  the  plaintiff.  A  decree  was  accordingly  entered,  and 
defendant  appeals. 

Anderson  Bros,  and  Davis  for  appellant. 

D.  W.  Sprague  and  Hagerinan,  McCrary  &  Hagermau  for 
appellee. 

Seevers,  J. — The  written  contracts  under  which  the  defendant 
claims  are  as  follows : 

"  In  consideration  of  the  sum  of  one  dollar,  the  receipt  whereof 
is  hereby  acknowledged,  we  do  hereby  agree  to  convey  to  the 
Keokuk  &  Minnesota  Ry.  Co.  the  right  of  way  for  a  double  or 
single  railroad  track,  not  exceeding  one  hundred  feet  in  width,  the 
same  to  extend  through  lands  as  follows:  .  .  .  the  same  to  be 
deeded  to  the  aforesaid  company  on  demand,  after  said  road  shall 
have  been  located  through  the  said  described  lands." 

The  court  ordered  that  defendant  make  a  more  specific  statement 
as  to  when  the  road  was  located  over  the  lands  m  question,  and 
when  a  deed  was  demanded.  . 

In  compliance  therewith,  the  defendant  stated  in  an  amended 
pleading  that  the  "Keokuk  &  Minnesota  R.  R.  Co.  located  its 
roadway  over  the  lands  described  in  the  petition  in  the  year  1869, 
and  that  in  the  month  of  August,  1880,  a  demand  was  made  on  the 

Slain  tiff  that  he  execute  a  deed  in  compliance  with  his  bond  for  a 
eed,  which  he  refused  to  do." 

Upon  the  trial  it  was  "  admitted  that  the  road  was  located  by 
the  engineers  of.  the  Keokuk  &  Minnesota  R.  R.  Co.  in  1869." 
There  is  some  evidence  tending  to  show  that  there  was  a  location 
made  in  1870,  but  we  think,  under  the  statements  made  in  the 
pleadings,  and  admissions  on  the  trial,  that  we  must,  for  the  pur- 
pose of  the  case,  hold  that  the  road  was  located  in  1869. 

The  plaintiff's  action  was  commenced  in  October,  1880,  but  the 
answer  of  the  defendant,  pleading  the  equitable  defence,  was  not 
filed  until  March  9,  1881.  The  demand  for  a  deed  was  not  made 
until  more  than  ten  years  had  passed  after  the  road  had  been 
located.  The  plaintiff  insists  that  the  equitable  defence  is  barred 
by  the  statute  of  limitations. 

I.  It  is  provided  by  statute  that  actions  "  founded  on  written 
contracts,  .  .  .  and  those  brought  for  the  recovery  of  real  property, 
must  be  commenced  within  ten  years"  after  the  cause  of  action 
accrues.  We  think  the  cause  of  action  stated  in  the  answer  as  an 
equitable  defence  is  based  on  and  brought  to  enforce  a  written 
contract ;  but  whether  this  is  so  or  not  is  immaterial,  for,  if  brought 
to  recover  an  interest  in  land,  it  is  also  barred  in  ten  years  after 
the  cause  of  action  accrues. 

The  important  inquiry  is,  therefore,  when  did  the  cause  of  action 
accrue  ?  The  deed  was  to  be  executed  on  demand  after  the  loca* 
tion  of  the  road.     No  cause  of  action  accrued,  it  will  be  conceded, 
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until  after  demand.  Bat  the  demand  should  be  made  within  a 
reasonable  time.  Ordinarily,  what  is  a  reasonable  time  must 
-depend  on  circumstances.  We  have  held  that,  where  the  right  of 
■action  depends  upon  some  act  to  be  done*  by  the  plaintiff,  he  can- 
not, by  failing  to  do  such  act,  prevent  the  statute  from  running; 
as  where  the  plaintiff  had  a  right  of  action  against  a  count}'  for 
■services  performed,  but  before  bringing  it  he  was  required  to  pre- 
sent his  claim  to  the  board  of  supervisors.     Baker  v.  Johnson  Co., 

33  Iowa,  151.  Under  the  Revision,  the  purchaser  at  a  tax  sale 
was  entitled  to  a  deed  three  years  thereafter.  In  Hintrager  v. 
Hennessy,  46  Iowa,  600,  tlie  purchaser  at  a  tax* sale  was  entitled  to 
a  deed  in  December,  1864,  but  did  not  procure  it  until  May,  1871, 
more  than  live  years,  after  the  sale,  which  was  the  period  of  limita- 
tion for  bringing  the  action,  and  it  was  held  that  the  action  was 
barred.  It  lias  been  held,  when  a  right  of  action  depends  upon  a 
demand,  that  such  demand  must  be  made  within  the  period  pre- 
scribed by  the  statute  of  limitations;  that  is,  in  the  case  at  bar,  the 
right  to  a  deed  depended  on  the  location  of  the  road.  When  the 
road  was  located  in  1869,  a  demand  for  a  deed  could  have  been 
made,  but,  as  this  was  not  done  until  more  than  ten  years  had 
•elapsed  after  the  right  to  make  the  demand  accrued,  the  cause  of 
action  pleaded  as  an  equitable  defence  was  fully  barred.  Keithler 
v.  Foster  et  al.,  25  Ohio  St.  27;  Palmer  v.  Palmer,  36  Mich. 
488;  La  Forger.  Jayne,  9  Pa.  St.  410;  Pittsburgh  &  Connells- 
ville  It.  It.  Co.  v,  Byers,  32  Id.  22;  Morrison,  Adm'r,  v.  Mullin, 

34  Id.  12;  Codman  v.  Rogers,  10  Pick.  112. 

In  other  words,  these  cases  hold  that,  where  there  are  no  special 
circumstances  which  excuse  the  party  from  making  the  demand, 
and  the  same  is  not  made  within  the  time  prescribed  in  the  statute, 
then  it  is  not  made  within  a  reasonable  time,  and  this,  we  think, 
is  the  correct  rule. 

The  appellant  contends  that  equity  regards  that  as  done  which  a 
party  has  agreed  to  do,  and  that'  the  simple  non-user  of  the  right 
of  way,  which  is  an  easement  in  land,  for  the  period  prescribed  in 
the  statute  of  limitations,  will  not  create  the  bar  of  the  statute. 
In  support  of  this  proposition,  Wright  v.  LeClaire,  4  G.  Greene, 
420 ;  Barlow  v.  C,  R.  I.  &  P.  R.  Co.,  29  Iowa,  276,  and  Noll 
v.  D.,  B.  &  M*  R.  R.  Co.,  32  Id.  66,  are  cited. 

Under  the  statute  .in  force  when  the  first  of  the  above  cases  was 
decided,  it  was  held  that  an  action  for  specific  performance  was  an 
action  affecting  real  estate,  and,  therefore,  the  statute  barring  real 
actions  applied.  It  was  not  determined  within  what  time  a  demand 
should  be  made.  Since  that  decision,  the  statute  has  been  mate- 
rially changed,  and  in  Newman  v.  De  Lorimer,  19  Iowa,  244,  it 
was  held  that  actions  upon  written  contracts,  whether  the  same 
were  at  law  or  in  equity,  were  equally  within  the  statute  of  limi- 
tations. 
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Now,  the  equitable  defence  is  based  on  written  contracts,  and 
seeks  to  enforce  an  equitable  right  to  real  estate.  The  statute 
clearl}-  applies.  In  the  Barlow  and  Noll  cases,  above  cited,  there 
was  an  express  grant  of  the  right  of  way ;  but  not  so  in  the  case 
at  bar.  Here  there  is  a  mere  agreement  to  convey  on  demand. 
The  plaintiff  was  not  bound  to  convey  until  a  demand  was  made. 
We  think  the  rule  that  equity  regards  that  as  done  which  a  party 
lias  agreed  to  do,  only  applies  where  the  party  has  bound  himself 
independently  of  any  contingency  which  may  or  may  not  occur. 

Ii.  A6  to  a  portion  of  the  land,  the  appellant  claims  to  be  en- 
titled to  the  right  of  wny  under  a  parol  contract.  The  claim  is 
that  the  appellant  offered,  and  the  appellee  agreed  to  take,  $60  for 
the  right  of  way,  and  that  appellant  tendered  the  money  and 
entered  into  possession  under  the  contract,  which  it  also  claims  has 
been  established  by  the  evidence  of  the  plaintiff. 

The  witnesses  who  testified  in  relation  to  the  oral  contract  were 
the  plaintiff,  one  Bank,  and  Anderson,  vice-president  of  the  defend- 
ant. An  effort  had  been  made  to  condemn  the  right  of  way  upon 
a  certnin  line,  and  a  sheriff's  jury  did  so;  but,  because  of  some 
informality,  this  condemnation  was  abandoned,  whereupon  Ander- 
son, acting  for  the  defendant,  made  an  offer  to  purchase  the  right 
of  way  as  above  stated.  Both  Ball  and  Bank  testify  that  the  oner 
was  accepted  upon  the  condition  that  the  right  of  way  should  be 
the  same  as  had  been  condemned ;  that  is,  over  the  same  land. 
We  do  not  understand  Anderson  to  deny  in  terms  that  such  was 
the  understanding. 

The  most  that  can  be  said  is  that  he  states  the  transaction  some- 
what differently.  But  be  this  as  it  may,  we  think  the  preponder- 
ance of  the  evidence  as  to  this  matter  is  with  the  plaintiff.  We 
also  think  the  preponderance  of  the  evidence  is  with  the  plaintiff 
as  to  the  question  whether  the  right  of  way  taken  under  the  oral 
contract  is  the  same  as  that  condemned.  We  think  the  defendant 
has  failed  to  establish  the  oral  contract  as  claimed  by  it,  and,  there- 
fore, is  not  entitled  to  its  specific  performance. 

Affirmed. 


Williams 

v. 

New  Orleans,  Mobile  and  Texas  R.  R.  Co. 

(60  Mississippi  Reports^  689.) 

The  trustees  in  the  first  mortgage  given  by  the  N.  O.,  M.  &  C.  R.  R.  Co. 
took  possession  of  the  road,  in  1875,  under  a  provision  in  the  mortgage  au- 
thorizing that  course  upon  default  in  the  payment  of  the  bonds  secured  by 
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the  mortgage.  In  1877,  and  while  the  road  was  in  the  possession  and  tinder 
the  control  of  the  trustees,  a  proceeding  was  instituted  in  the  name  of  (he 
original  company  (N.  O.,  M.  &  C.  R.  R.  Co.),  for  the  condemnation  of  a  piece 
of  land  owned  by  W.,  for  the  right  of  way  of  the  road,  and  for  the  location 
of  a  depot.  The  proceedings  were  conducted  in  accordance  with  the  pro- 
visions of  the  company's  charter;  and  a  judgment  was  rendered  condemning 
the  land,  and  fixing  the  compensation  of  the  owner.  Before  the  trustees- 
took  possession  of  the  road  the  name  of  the  company  had  been  changed  to 
the  "N.  O.,  M.  &  T.  R.  R.  Co."  The  proceedings  were  conducted  by  the 
attorney  for  the  railroad  at  that  time,  at  the  instance  of  one  of  the  trustees,, 
who  had  entire  control  and  management  of  the  road  as  the  agent  of  the  bond- 
holders protected  by  the  mortgage.  And  the  chief  engineer  of  the  road 
aided  in  the  proceedings  by  furnishing  the  necessary  maps.  In  1880  the 
road  was  sold  to  its  present  owners  under  a  decree  of  foreclosure  of  the 
mortgage  referred  to.  The  road  had  used  as  a  right  of  way  a  part  of  the 
land  condemned  for  six  years  before  the  condemnation,  and  continued  to  use 
it  afterwards,  but  neglected  to  pay  or  tender  the  damages  awarded  therefor; 
and  in  1881  W.  filed  a  bill  in  chancery  to  compel  such  payment.  It  is  con- 
tended for  the  defendant  that  the  condemnation  proceedings  were  conducted 
by  the  original  stockholders,  after  they  had  lost  all  right  of  property  in,  as 
well  as  possession  of  the  road,  and  after  the  corporation  had  assumed  its 
present  name  (N.  O.,  M.  &  T.  R.  R.  Co.);  and  that  such  proceedings  were 
res  inter  alios  acta,  as  to  the  trustees  and  the  purchasers  under  the  decree  of 
foreclosure,  and  constitute  neither  an  estoppel  upon  them,  nor  are  receivable 
in  evidence  against  them.  Held,  that  the  procurement  of  the  condemnation 
of  the  land  was  not  the  act  of  the  original  stockholders,  but  the  act  of 
those  under  whom  the  present  owners  of  the  road  claim. 

The  judgment  of  confirmation  of  proceedings  condemning  land  and 
assessing  damages  therefor,  in  a  case  such  as  is  above  stated,  does  not  fix 
absolutely  the  right  of  the  one  party  to  the  land  condemned,  nor  the  right 
of  the  other  to  the  damages  awarded;  but  it  is  the  payment  or  tender  of 
payment  on  the  one  side,  and  the  yielding  to  a  demand  for  possession  on  the 
other,  which  fixes  the  respective  rights  of  the  parties  as  ascertained  by  the 
judgment. 

If,  in  such  case,  there  has  been  no  payment  or  tender  of  compensation,  and 
no  disturbance  of  the  owner's  possession,  the  one  party  has  acquired  nothing,, 
and  the  other  lost  nothing;  except  that  if  the  owner  has  suffered  any  damage 
by  reason  of  the  proceedings,  either  in  the  conduct  of  them,  or  consequent 
upon  them,  as  in  the  destruction  of  structures,  or  the  digging  of  earth,  in 
the  one  case,  or  the  depreciation  of  values,  the  prevention  of  erections,  the 
incurring  of  expense  or  change  of  plans  and  losses  of  sales,  in  the  other,  he 
is  entitled  to  full  compensation  therefor,  though  not  to  the  specific  sum  ad- 
judged to  him.  But  cases  may  arise  where  the  condemning  party  will  be 
estopped  by  some  matter  in  pais  from  receding  from  the  judgment  rendered 
at  his  own  instance;  and  this  should,  perhaps,  always  be  the  rule  where  it  is 
impossible  otherwise  to  fully  compensate  the  owner. 

The  railroad  company  mentioned  in  the  case  above  stated,  entered  in  1870 
upon  that  part  of  the  land  afterwards  condemned  for  a  right  of  way  as  stated, 
and  continued  to  use  the  same  after  the  condemnation  in  1877  as  before,  up 
to  1881,  without  having  in  the  mean  time  entered  upon  that  part  condemned 
for  depot  purposes.  The  entry  of  the  railroad  company  upon  that  part  used 
as  a  right  of  way  was  without  license  and  as  a  trespasser,  though  probably 
not  wilfully  so;  and  the  owner  with  full  knowledge  of  all  the  facts  permitted 
the  trespass  to  continue  for  many  years  without  taking  any  steps  to  prevent 
it.  Held,  that  the  owner  is  entitled  to  compensation  for  the  land  actually 
used  by  the  railroad  company,  with  the  election  to  take  the  present  value  or 
the  value  at  the  time  of  the  entry,  with  interest.    And  the  railroad  company 
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may  elect  whether  it  will  take  all  of  the  land  condemned  or  relinquish  its 
-claim  to  more  than  that  used  as  a  right  of  way ;  and  in  the  event  the  company 
shall  elect  to  take  the  whole,  the  owner  will  have  the  right,  in  view  of  the 
long  time  that  has  elapsed,  to  take  the  sum  assessed  in  1877,  with  interest, 
or  the  present  value. 

In  the  case  above  stated,  it  is  proper  for  the  court  below,  after  having  ren- 
dered a  decree  in  accordance  with  the  opinion  of  this  court,  to  retain  the 
•cause  to  enforce  performance  of  its  decree,  if  necessary,  by  execution  or  by 
an  injunction  restraining  the  railroad  company  from  running  its  trains  over 
the  complainant's  land  until  the  decree  has  been  complied  with. 

Appeal  from  the  Chancery  Court  of  Harrison  County. 
Hon.  George  Wood,  Chancellor. 

A  statement  of  the  case  will  be  found  in  the  opinion  of  the 
•court. 

Ben  Lane  Posey  for  tire  appellant. 
Gay  lord  B.  Clark  for  the  appellee. 

Chalmers,  J. — In  1869  or  1870  the  New  Orleans,  Mobile  & 
•Chattanooga  K.  Ii.  Co.  constructed  their  line  of  road  upon  and 
across  two  lots  of  land  belonging  to  Mrs.  Garraway  in  the  town  of 
Biloxi,  without  any  precedent  compensation  or  condemnation,  or 
written  license  for  so  doing.  In  1873  Mrs.  Garraway  sold  the  laud 
to  Mi's.  Williams,  the  complainant  in  this  suit,  and  transferred  to 
her  in  writing  her  claim  against  the  railroad  company  for  damages 
or  compensation.-  In  1877  the  railroad  company,  or  those  into 
whose  hands  the  possession  and  control  of  its  property  had  passed, 
instituted  in  the  mode  and  manner  provided  by  its  charter  appro- 
priate proceedings  for  the  condemnation  of  a  sufficient  portion  of 
Mi's.  Williams'  lots  to  suffice  both  for  a  right  of  way  across  the 
same  and  for  depot  grounds. 

It  was  then,  and  had  since  its  construction  been,  enjoying  the 
uninterrupted  use  and  possession  of  a  strip  one  hundred  feet  wide 
■across  said  lot  for  right  of  way  purposes,  but  stated  in  its  petition 
that  it  had  never  been  able  to  agree  with  the  owner  as  to  the  com- 
pensation therefor,  and  now  desired  the  condemnation  of  a  strip 
two  hundred  and  eighty-five  feet  in  breadth,  for  right  of  way  and 
depot  purposes.  To  this  petition  both  Mrs.  Garroway  and  Mrs. 
Williams  were  made  parties.  The  proceedings  were  carried  through 
witli  the  utmost  regularity,  all  the  requirements  of  the  charter 
being  strictly  observed,  and  resulted  in  a  judgment  of  condemna- 
tion of  a  strip  of  the  desired  width,  measured  from  the  centre  of 
the  track,  "  the  compensation  of  the  owner  being  fixed  at  $2900." 
The  report  of  the  jury  was  upon  motion  of  the  railroad  authori- 
ties approved,  and  the  record  of  the  proceedings  filed  and  lodged 
in  the  office  of  the  circuit  clerk  of  the  county.  The  company  lias 
never  taken  possession  of  or  used  in  any  manner  the  additional 
ground  condemned  for  it,  but  has  continued  in  the  undisturbed 
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en jovment  of  the  one  hundred  feet  taken  without  condemnation  in 
1869-70. 

It  has  never  paid  or  tendered  to  the  owner  any  compensation 
whatever. 

Tin's  bill  was  filed  in  1881  by  Mrs.  Williams  to  compel  payment 
of  the  sum  awarded  her  by  tfie  judgment  of  condemnation. 

The  defence  of  the  company  is  that  it  entered  upon  the  right  of 
way  across  the  lots  by  the  parol  permission  or  license  of  Mi's.  Gar- 
raway  in  1870,  and  that  its  right  has  ripened  by  subsequent  pos- 
session &  id  lapse  of  time  into  a  perfect  tide,  and  that  the  proceed- 
ings of  condemnation  are  not  an  estoppel  upon  it,  nor  eveu  receiv- 
able in  evidence  against  its  present  owners,  because  conducted  by 
others  than  themselves,  and  were  as  to  them  res  inter  alios  acta. 

At  the  time  when  the  railroad  company  entered  upon  the  land  it 
had  already  executed  two  mortgages  upon  its  entire  road-bed,. 
property,  and  franchise,  to  secure  the  holders  of  its  first  and  second 
series  of  bonds,  and  these  mortgages  provided  that  upon  default  in 

{>ayment  of  the  bonds,  the  trustees,  to  whom  was  conveyed  the 
egal  title  to  the  property  for  the  purpose  of  securing  payment  of 
the  bonds,  should  take  possession  of  the  entire  property  and  sell 
the  same  under  proper  proceedings  of  foreclosure.  By  virtue  of 
these  powers  the  trustees  in  the  second  mortgage  took  possession 
of  the  road  in  1873  and  sold  it  to  their  cestui*  que  trust,  the  holders 
of  the  second  series  of  bonds,  in  June  of  said  year. 

The  purchasers  at  this  .sale  held  it  for  a  short  time  only,  and 
were  displaced  in  January,  1875,  by  the  trustees  under  the  first 
mortgage,  whose  rights  were  superior  to  theirs.  It  was  while  it 
was  in  possession  of  these  trustees  (Raynor  &  Morgan,  trustee* 
under  the  first  mortgage)  that  the  condemnation  of  Mrs.  Williams' 
land  took  place,  and  the  present  owners  of  the  road  hold  by 
purchase  from  them  in  1880,  or  rather  under  a  foreclosure  sale 
procured  by  them. 

The  condemnation  proceedings  were  instituted  and  carried  through 
in  the  original  name  of  the  company,  to  wit,  the  New  Orleans, 
Mobile  &  Chattanooga  R.  R.  Co.,  and  the  argument  is  that  they 
were  conducted  by  the  original  stockholders,  after  said  stock- 
holders had  lost  all  right  of  property,  as  well  as  possession  of  the 
road,  and  after  the  corporation  had  assumed  its  present  name,  and 
that,  therefore,  said  proceedings  were  res  inter  alios  acta  as  to  the 
trustees  under  the  first  mortgage,  and  as  to  the  purchasers  from 
them;  and  hence  constitute  neither  an  estoppel  upon  them,  nor 
are  receivable  in  evidence  against  them. 

A  moment's  examination  of  the  record  shows  that  this  position 
is  specious  and  untenable.  The  proceedings  of  condemnation  were 
instituted  and  carried  through  by  James  A.  Ray  nor,  who  is  shown 
to  have  been  the  active  trustee  in  the  first  mortgage,  and  as  such 
had  the  entire  control  and  management  of  the  road  as  the  agent 
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and  representative  of  the  bondholders  protected  by  that  mortgage, 
from  1875  to  18S0.  Roderick  Seal,  who  is  shown  to  have  been 
the  attornev  of  the  road  while  it  was  thus  in  the  hands  of  Ravnor, 
conducted  the  proceedings,  and  the  chief  engineer  of  the  road  dur- 
ing said  period  aided  in  the  condemnation  by  furnishing  the 
necessary  maps.  It  is  evident,  therefore,  that  the  procurement  of 
the  condemnation  was  the  act  of  those  under  whom  the  present 
owners  claim,  and  not  of  the  original  stockholders,  whose  corporate 
name  was  probably  used  because  by  that  name  only  had  the 
exercise  of  the  right  of  eminent  domain  been  expressly  authorized 
by  the  State. 

This  conclusion  disposes  of  the  question  of  the  Statute  of  Limita- 
tions, since  the  fact  of  condemnation,  and  the  recitals  in  that  pro- 
ceeding, negative  the  idea  of  an  adverse  holding  under  claim  of 
right,  either  before  or  subsequent  to  such  proceeding. 

It  disposes,  also,  of  the  question  of  an  entry  under  a  parol 
license,  since  if  we  concede  that  the  corporation  can  now  set  up  a 
right  outstanding  in  it  at  and  before  the  suing  out  of  the  writ  of 
ad  quod  damnum,  the  only  evidence  adduced  in  favor  of  such 
license  is  the  testimony  of  three  neighbors  of  Mrs.  Garraway, 
to  the  effect  that  she  had  said  to  them  in  casual  conversations  that 
6he  had  given,  or  intended  to  give,  the  company  the  right  of  way 
through  lier  lots.  Certainly  such  evidence  as  this  is  not  sufficient 
to  overturn  the  admission  that  the  company  had  no  right  of  way, 
evidenced  by  and  expressly  admitted  in  the  condemnation  pro- 
ceedings. 

What  are  the  present  rights  of  the  parties,  in  view  of  the  fact 
that  the  railroad  company  lias  never  availed  itself  of  the  whole 
property  condemned  to  its  use,  but  lias  been  since  the  condemnation, 
as  it  was  before,  occupying  so  much  of  it  as  is  necessary  for  the 
right  of  way? 

The  doctrine,  as  ordinarily  stated,  is  that  by  the  confirmation  of 
the  report  of  the  commissioners,  a  jury  of  inquest  adjudging  the 
necessity  for  the  condemnation  and  fixing  the  amount  of  compen- 
sation, the  right  of  each  party  becomes  hxed  and  absolute,  the  one 
to  the  property,  and  the  other  to  the  money ;  and  that  there  can 
be  no  subsequent  abandonment  by  the  party  invoking  the  con- 
demnation ;  so  that,  whether  he  chooses  to  use  the  property  or  not, 
he  must  pay  to  the  owner  the  sum  assessed. 

A  number  of  cases,  however,  take  a  different  and  we  think  a 
sounder  view,  namely,  that  inasmuch  as  it  is  not  the  judgment  of 
confirmation  that  confers  title,  but  only  actual  payment  or  tender 
of  compensation,  in  cases  where  there  has  been  no  actual  disturb- 
ance of  the  owner's  possession  it  cannot  be  said  that  his  right  to 
the  money  is  absolute.  The  condemnation  is,  in  a  sense,  always 
conditional;  that  is  to  say,  the  court  or  officer  in  whom  i6  vested 
the  right  of  confirmation  says  to  the  party  seeking  it:    "If  you 
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should  pay,  or  when  you  shall  have  paid,  the  amount  assessed,  the* 

I>roperty  or  the  easement  shall  be  yours."  Until,  therefore,  there 
las  been  such  payment  or  tender  the  one  party  has  acquired  nothing 
and  the  other  lias  lost  nothing.  If  the  owner  has  suffered  damage 
of  any  sort  by  reason  of  the  proceedings,  either  in  conducting  them 
or  consequent  upon  them,  as  in  the  destruction  of  structures  or 
digging  of  earth  in  the  one  case,  or  the  depreciation  of  values*,  the 
prevention  of  erections  desired  to  be  made,  the  incurring  of  ex- 
pense or  change  of  plans  and  losses  of  sales  in  the  other,  he  will  be 
entitled  to  full  compensation  therefor,  but  not  to  the  specific  sum 
found  by  the  inquest.  Cases  may  arise  where  the  condemning 
party  will  be  estopped  by  some  matter  in  pais  from  receding  from 
the  judgment  rendered  at  its  own  instance,  and  this  perhaps  should 
always  be  the  rule  where  it  is  impossible  otherwise  to  fully  com- 
pensate the  owner.  When  no  such  circumstances  exist,  and  noth- 
ing prevents  the  attainment  of  complete  justice,  the  party  who 
has  sought  the  condemnation  should  not  be  compelled  to  take  land 
it  does  not  want,  nor  the  owner  allowed  to  receive  compensation  for 

Eroperty  in  the  possession  and  ownership  of  which  he  has  never 
een  disturbed. 

A  number  of  cases  illustrating  the  rights  of  parties  where  there 
has  been  an  abandonment  of  condemnation  proceedings  before  and 
after  confirmation,  are  collected  in  the  notes  to  Mills  on  Em.  Dom., 
sect.  311  et  seq. 

Among  those  to  be  found  there  and  elsewhere  adopting  the 
views  here  announced  we  cite  80  111.  482 ;  13  Cal.  307 ;  10  Md. 
544;  27  Vt.  39 ;  48  111.  144;  10  How.  (U.  S.)  395.  The  facts  of 
this  case  are  peculiar.  Our  researches  have  led  us  to  none  exactly 
analogous.  Four  years  intervened  between  the  condemnation  and 
the  filing  of  this  bill,  during  which  no  entry  by  the  corporation 
has  been  made  upon  any  other  land  than  that  theretofore  and  now 
used  as  a  right  of  way ;  but  as  to  so  much  as  is  used  for  that 
purpose,  the  corporation  has  from  the  inception  been  a  trespasser, 
so  tar  as  this  record  discloses.  There  was  no  separate  estimate 
made  of  the  value  of  the  right  of  way,  but  the  sum  assessed  was  in 
gross  for  all  that  was  then  desired,  both  for  the  right  of  way  and 
for  depot  purposes. 

We  think  that  the  company  should  be  compelled  at  once  to  elect 
whether  it  will  now  take  the  whole  amount  of  land  condemned,  or 
relinquish  all  claim  to  any  more  than  the  hundred  feet  nsed  as  a 
right  of  way.  If  they  elect  to  take  the  whole,  the  complainant 
will  have  the  right,  in  view  of  the  long  time  that  has  elapsed,  to 
Bay  whether  she  will  take  the  sum  assessed  in  1877,  with  interest, 
or  demand  that  a  new  valuation  shall  now  be  fixed  by  the  court, 
after  it  shall  have  been  advised  bv  reference  to  a  commissioner 
appointed  to  ascertain  that  value.  If  the  corporation  shall  elect  to 
retain  the  right  of  way  only,  a  commissioner  should  be  appointed 
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to  ascertain  its  value  both  at  the  time  when  the  property  was  first 
invaded  and  at  the  time  when  the  account  is  taken,  with  the  right 
in  complainant  to  elect  whether  she  will  take  the  present  value  or 
the  original  value  with  interest. 

Complainant  by  her  bill  having  recognized  the  validity  of  the 
former  proceeding  of  condemnation,  ana  submitted  her  rights  in 
the  property  to  the  jurisdiction  of  theChancerv  Court,  we  deem  it 
unnecessary  to  issue  another  writ  of  ad  quod  damnum,  and  the 
more  advisable  to  settle  all  the  rights  of  the  parties  in  this  suit 

We  allow  the  right  of  election  as  to  the  amount  to  be  taken  to 
the  corporation,  because,  though  trespassers,  it  seems  probable  that 
they  were  not  wilfully  so,  and  because  the  complainant  and  her 
vendors,  with  full  knowledge  of  all  the  facts,  have  for  many  rears 
permitted  the  trespass  to  continue  without  taking  any  steps  to 
prevent  it.  While,  under  these  circumstances,  complainant  is  en- 
titled to  compensation  for  so  much  of  her  land  as  is  actually  used, 
she  is  entitled  to  nothing  more.  Ordinarily  interest  upon  the  as- 
sessment 18  not  allowed  the  owner  when  possession  remains  with 
him,  but  in  this  instance  there  has  been  partial  possession  all  the 
while  in  the  corporation,  and  as  this  must  have  operated  in  con- 
section  with  the  judgment  of  condemnation  to  some  extent  as  a 
hindrance  to  the  enjoyment  and  power  of  sale  of  the  whole,  we 
think  interest  should  be  paid  in  the  manner  indicated  above. 

The  decree  dismissing  the  bill  is  reversed,  and  the^ase  remanded 
to  be  proceeded  with  in  accordance  with  the  principles  announced 
in  this  opinion.  When  decree  shall  have  been  rendered,  a  reason- 
able time  should  be  allowed  to  pay  the  sum  decreed,  and  the  cause 
should  be  retained  until  the  same  is  paid,  so  that  its  payment  may 
be  enforced  by  execution,  or  if  necessary  by  injunction,  restraining 
defendants  from  running  their  trains  over  complainant's  land  until 
the  decree  is  complied  with. 

Abandonment  of  Eminent  Domain  Proceedings  Before  Confirmation.— 
That  a  railroad  company  may  abaudon  condemnation  proceedings  where 
there  has  been  no  confirmation  or  consummation  of  the  proceedings  and  the 
effect  of  abandonment  will  be  to  leave  the  parties  in  itatu  quo,  see  Dayton 
K.  R.  t>.  Marshall,  11  Ohio  St.  407;  State  e.  Central  R.  R.,  17  Ohio  St.  108; 
Martin  v.  Brooklyn,  1  Hill  (N.  Y.),  545;  Graff  t>.  Baltimore,  10  Md.  544; 
Stiles  v.  Middlesex,  8  Vermont,  436;  Steacey  v.  Vermont  Central  R  R,  87 
Vt.  39;  Rogers  t>.  St.  Charles,  8  Mo.  A  pp.  41;  North  Missouri  R.  R.t.  Lack- 
land, 25  Mo.  515;  8tate  e.  Hug,  44  Mo.  110;  In  re  Syracuse  R.  R.,  U  K.  Y. 
Sup.  Ct.  311;  Rensselaer  R.  R.  t>.  Davis,  55  N.  Y.  145;  Neal  e.  Pittsburgh 
R.  R.,  31  Pa.  St.  19. 

An  abandonment  after  confirmation  of  the  proceedings  will  not,  however, 
be  permitted.  Stafford  v.  Mayor  of  Albany,  7  Johns  (N.  Y.)  541;  People©. 
Brooklyn,  1  Wend.  (N.  Y.)  31*8;  In  re  Canal  Street,  11  Wend.  (N.  Y.)  154; 
In  re  Dover  Street,  18  Johns.  (N.  Y.)  506;  In  re  Washington  Park.  56  N.  T. 
145;  Pollard  v.  Moore,  51  N.  H.  188;  Jones  v.  Oxford,  45  Me.  419;  Gear* 
Dubuque  R.  R.,  20  Iowa,  523;  Hupert  v.  Anderson,  35  Iowa,  579;  Lafayette  t. 
Shultz,  44  Ind.  97;  In  re  Commissioners  of  Jersey  City,  31  New  Jersey 
Law,  72. 
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D$ATH 

V. 

Burlington  and  Missouri  River  R.  R.  Co. 

(15  Ndnvuka  Reports,  867.) 

Where  a  lot  was  condemned  by  a  railroad  company,  the  money  deposited 
with  the  county  judge,  an  appeal  taken  to  the  district  court,  and  a  verdict 
rendered  in  favor  of  the  lot-owner,  it  is  the  duty  of  the  district  court  to 
render  judgment  on  such  verdict,  and  an  execution  may  be  issued  thereon. 

After  a  judgment  in  the  district  court  of  the  value  for  real  estate  con- 
demned by  a  railroad  company,  it  cannot  abandon  the  same  and  in  that  way 
avoid  the  payment  of  the  judgment. 

Error  to  the  district  court  for  Lancaster  county.  Tried  below 
before  Pound,  J.  \ 

A.  J.  Sawyer  and  A.  0.  Ricketts  for  plaintiff  in  error. 
Marquett  &  Deweese  for  defendant  in  error. 

Maxwell,  J. — In  February,  1880,  the  defendant  caused  lot  7 
in  block  72  in  the  city  of  Lincoln  to  be  condemned  for  its  nee, 
the  valne  of  the  same  being  fixed  at  $300.  The  plaintiff  appealed 
to  the  district  court,  where,  in  November,  1880,  a  verdict  was  re- 
turned in  her  favor  for  the  sum  of  $800.  A  motion  for  a  new 
trial  was  filed  and  overruled,  and  judgment  rendered  thereon  as 
follows:  "It  is  therefore  considered  by  the  court  that  the  said 

Slaintiff  recover  from  said  defendant  the  sum  of  eight  hutidred 
ollars  ($800)  as  heretofore  by  the  verdict  of  the  jury  found  due  ' 
herewith  interest  thereon  from  this  date,  together  with  her  costs 
herein  expended,  taxed  at  $ — .  And  it  is  ordered  by  the  court 
that  the  said  defendant,  the  Burlington  &  Missouri  River  R.  R. 
Co.  in  Nebraska,  forthwith  pay  over  to  the  said  plaintiff,  Juliana 
Drath,  the  said  sum  of  eight  hundred  dollars  ($800)  compensation 
for  her  said  lands  so  appropriated  by  them  to  their  uses  and  pur- 
poses aforesaid,  together  with  her  costs  herein  expended,  and  that 
the  decree  and  judgment  of  the  court  be  transmitted  by  the  clerk 
thereof,  duly  certified,  to  the  county  clerk  of  Lancaster  county, 
Nebraska,  to  be  by  him  filed  and  recorded  as  provided  by  law." 

On  the  twenty-first  of  December,  1880,  the  attorneys  for  the 
railroad  company  filed  the  following: 

"The  defendant,  the  railroad  company  above  named,  having 
heretofore  instituted  proceedings,  under  the  statute,  for  condemna- 
tion of  lot  7  (seven),  block  72  (seventy-two),  city  of  Lincoln, 
Nebraska,  for  right  of  way  for  its  line  of  road,  in  which  proceed- 
ings notice  was  given  to  J  uliana  Drath,  aboved  named,  under  thf 
80  A.  &E.  R.  Gas.— 85 
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impression  that  she  was  the  owner  of  said  lot,  and  an  award  of 
damages  having  been  made,  from  which  said  Juliana  Drath  ap- 
pealed to  this  court,  and  it  having  been  ascertained  upon  investi- 
gation that  said  Juliana  Dratli  is  not  possessed  of  the  lega^  thle  to 
said  lot,  and  for  other  reasons,  the  said  railroad  company  hereby 
abandons  said  condemnation  proceedings,  having  paid  all  the  costs 
made  therein,  and  declines  to  appropriate  said  lot  or  any  part 
thereof  to  its  use  by  virtue  of  said  proceedings,  and  declines  to 
pay  the  award  of  damages  made  therefor,  or  to  claim  any  right, 
privilege,  title,  or  interest  in  said  lot  by  virtue  of  said  proceedings." 

The  answer  of  the  defendant  in  the  district  court  was  as  follows: 

"Nowcomes  the  defendant  and,  answering  the  claim  of  the 
plaintiff,  says  that  the  plaintiff  is  not  the  owner  of  the  lands  men- 
tioned in  said  condemnation  proceedings,  being  lot  7,  block  72,  city 
of  Lincoln,  and  is  not  damaged  by  said  condemnation  proceed- 
ings." 

The  question  of  title  to  the  lot  in  question  was  thus  put  in  issue 
by  the  answer,  and  was  determined  by  the  verdict  in  favor  of  the 
plaintiff,  and  need  not  be  further  considered. 

Execution  having  been  issuecl,  the  attorneys  for  the  defendant 
filed  a  motion  in  said  court,  as  follows : 

"  Now  comes  the  defendant  above  named  and  moves  the  court 
to  order  the  return  by  the  sheriff  of  said  county  of  the  execution 
issued  in  the  above-entitled  cause,  for  the  following  reasons:  1st. 
It  appears  by  affidavit  and  papers  hereto  attached  and  referred  to 
in  said  affidavit  that  the  condemnation,  proceedings  had  in  the 
above-entitled  cause  have  been  abandoned  by  the  said  railroad  com- 
pany, and  costs  made  therein  paid  by  the  company.  2d.  That 
plaintiff  has  never  been  disturbed  in  her  possession  and  control  of 
said  lot  mentioned  in  condemnation  proceedings,  and  said  railroad 
company  never  have  taken  possession  of  any  portion  thereof.  3d. 
That  no  execution  can  legally  issue  for  collection  of  the  award  of 
damages  found  by  the  jury." 

This  motion  was  supported  by  an  affidavit.  On  the  twenty-fifth 
of  March,  1881,  the  following  order  was  made  on  the  motion: 

"  This  cause  came  on  to  be  heard  upon  motion  for  order  to  return 
execution  issued  herein  ;  and  the  court,  after  hearing  the  argument 
of  counsel,  sustained  said  motion,  and  execution  ordered  returned 
without  prejudice  to  plaintiff,  and  with  leave  to  plaintiff  to  tile 
motion  hereafter  to  issue  another  execution." 

Afterwards,  in  June,  1881,  the  plaintiff  filed  a  motion  to  have 
an  execution  issued,  upon  which  motion  the  following  order  was 
made: 

"  And  the  motion  having  been  heretofore  argued  and  submitted, 
and  the  conrt  being  duly  advised  in  the  premises,  and  the  former 
execution  herein  having  been  recalled  by  the  court,  on  due  consid- 
eration the  court  overrules  said  motion ;  and  it  is  hereby  further 
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ordered  that  no  execution  issue  on  the  judgment  in  this  cause,  to 
which  ruling  of  the  court  plaintiff  duly  excepts,  and  forty  days 
given  to  reduce  exceptions  to  writing." 

It  will  be  seen  that  the  only  questions  for  determination  are,  the 
authority  of  the  court  below  to  order  the  execution  to  be  recalled, 
and  the  denial  of  the  right  to  enforce  her  judgment  by  the  issuing 
of  further  executions. 

It  is  contended  on  behalf  of  the  railroad  company  that  there 
was  no  authority  in  the  district  court  to  render  judgment  on  the 
verdict,  and  that  therefore  the  judgment  was  a  mere  award  of 
damages,  which  the  company  may  pay  when  it  sees  fit.  A  num- 
ber of  cases  are  cited  that  apparently  sustain  that  view,  but  we  are 
unable  to  give  our  assent  to  them.  The  question  here  presented 
was  l>efore  this  court  in  the  case  of  Dietrichs  v.  L.  &  N.  R.  R.  Co., 
12  Neb.  225,  and  it  was  held  that  it  was  the  duty  of  the  district 
court  to  render  judgment  on  the  verdict  of  the  jury.  The  opinion 
was  written  by  the  present  chief  justice.  It  is  said  (pages  231-2): 
"We  think  that  had  it  been  the  intention  of  the  legislature  to 
make  this  class  of  cases  an  exception  to  the  general  rule  they 
would  have  expressed  that  intention  in  clearer  terms  than  they 
have  used  in  the  statute  bearing  upon  that  subject.  .  .  .  The  case 
therefore  furnishes  a  strong  illustration  of  the  hardship  of  the  rule 
•contended  for  by  the  railroad  company,  to  wit,  that  the  owner  of 
the  land  condemned  lias  no  right  to  either  the  money  or  a  judg- 
ment for  it  until  such  time  as  it  may  suit  the  convenience  of  the 
railroad  company  to  take  or  be  about  to  immediately  take  posses- 
sion of  the  property,"  etc.  Every  principle  of  justice  sustains  the 
case  above  cited,  and  we  fail  to  see  any  reason  for  modifying  or 
changing  that  decision. 

The  statute  gives  a  railroad  company  almost  unlimited  powers 
in  regard  to  what  real  estate  it  requires  for  its  use,  and  unless  it  is 
•clear  that  this  power  is  abused,  a  court  would  have  no  right  to  in- 
terfere. But  the  company  must  act  in  good  faith.  It  cannot  be 
permitted  to  condemn  real  estate  for  its  use,  and  after  the  condem- 
nation is  complete,  the  certificate  filed  with  the  county  clerk,  and 
Hie  amount  or  the  award  deposited  with  the  county  judge,  an  ap- 
peal taken  to  the  district  court  and  judgment  rendered  against  it 
on  such  appeal,  be  permitted  to  abandon  the  proceedings.  The 
power  of  eminent  domain  is  placed  in  its  hands  to  enable  it  to  take 
snch  real  estate  as  it  may  require,  at  its  fair  value.  This,  if  the  case 
is  ap|>ea]ed  to  the  district  court,  is  to  be  ascertained  by  the  verdict 
of  a  jury,  based  upon  the  evidence.  Where,  as  in  this  case,  the 
entire  property  is  taken,  the  power  of  the  lot-owner  to  sell  or 
mortgage  the  premises  is  entirely  taken  away  while  the  proceed- 
ings are  pending.  The  necessities  of  such  owner  may  be  very 
great,  ana  the  property  condemned  his  entire  estate,  yet  when  the 
public  good  requires  it  he  must  submit  to  the  delay  in  obtaining 


888      MINNEAPOLIS  AND  N.  W.   R.  CO.  V.  WOODWORTH. 

compensation  for  his  property.  Bat  the  court  will  not  permit  * 
railroad  company  to  use  the  sovereign  power  of  the  State — that  of 
eminent  demain — as  a  means  to  enable  it  to  obtain  property  at  its 
own  price,  or  failing  to  do  so  refuse  to  take  it.  If  this  conld  be 
done,  the  rights  of  property-owners  along  a  line  of  railway  would 
indeed  l>e  insecure.  Bnt  such  is  not  the  law.  When  a  company 
has  condemned  real  estate,  and  on  appeal  a  judgment  has  been 
rendered  against  it,  which  remains  in  full  force,  it  must  like  other 
litigants  pay  the  judgment,  and  the  judgment  creditor  is  entitled 
to  Jill  the  remedies  given  by  law  to  enforce  the  same.  It  followB 
that  the  order  of  the  district  court  denying  the  right  to  issue  exe- 
cution is  reversed,  and  the  cause  is  remanded  to  that  court  with 
leave  to  the  plaintiff  to  issue  execution  on  her  judgment  as  in 
other  cases. 

Judgment  accordingly. 

The  other  judges  concur. 

See  preceding  case  and  note. 


Minneapolis  and  N.  W.  R.  Oo. 

v. 

WoODWOBTH. 

(Advance  Case,  Minnesota.    November 29,  1884.) 

In  proceedings  for  the  condemnation  of  land  for  railroad  purpose*  an 
award  was  made  by  commissioners,  from  which  the  railroad  company  appealed 
to  t  he  district  court.  The  corporation,  giving  the  security  required  by  section 
24,  c.  84,  Minnesota  Gen.  St.  1878,  took  possession  of  the  property  as  authorized 
by  tlmt  section.  Afterwards  the  coq>oration  entered  a  dismissal  of  its  ap- 
peal, and  a  judgment  of  dismissal  was  thereupon  entered.  Held,  (1)  the 
judgment  dismissing  the  appeal  was  a  "final  judgment"  within  the  mean- 
ing of  section  29,  c.  34,  Gen.  St.  1878,  as  amended  in  1881  (chapter  57(,  and 
the  corporation  was  required  by  that  statute  to  pay  the  award  within  00 
days  thereafter.  (2)  The  corporation  having  failed  to  make  such  payment, 
the  net  of  1881  authorized  the  entry  of  a  judgment,  upon  motion  of  the  land- 
owner, adjudging  the  condemnation  proceedings  abandoned,  and  awarding 
damages  to  him.  computed  upon  the  amount  of  the  award,  at  the  rate  of  10 
•  per  cent  per  annum.  (8)  The  including  of  attorney's  fees  in  such  a  judg- 
ment was  authorized. 

Appeal  from  a  judgment  of  the  district  oonrt  of  Hennepin 
county. 

Benton  &  Roberts  for  appellant. 
Wilson  &  Lawrence  for  respondent. 
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Dickinson,  J. — In  proceedings  for  the  condemnation  of  land  of 
the  respondent,  Woou  worth,  for  the  purposes  of  the  appellant,  an 
award  of  commissioners  was  tiled  May  24,  1881,  assessing  as  com- 
pensation to  the  respondent  for  the  taking  the  sum  of  $875.  The 
railroad  company  appealed  from  this  award  to  the  district  court, 
bat  in  November  following,  when  the  cause  came  on  for  trial,  the 
appellant  entered  a  dismissal  of  its  appeal.  Therewpon,  although 
not  until  December  10,  1883,  a  formal  judgment  of  dismissal  of 
the  appeal  was  entered.  The  award  in  favor  of  Wood  worth  was 
not  paid  or  tendered  to  hi  in,  and  for  that  reason,  upon  motion  of 
Wood  worth  and  by  order  of  the  court,  judgment  was  entered  in 
May,  1884.  adjudging  the  condemnation  proceedings  abandoned, 
and  that  Wood  worth  recover  of  the  railroad  company  the  amount 
of  10  per  cent  per  annum  upon  the  award  from  the*  date  of  its 
tiling  to  the  time  of  the  entry  of  judgment,  and  also  the  further 
sum  of  $50  as  attorney's  fees,  with  disbursements.  From  that 
judgment  this  appeal  is  taken.  After  the  filing  of  the  award  of 
the  commissioners,  the  railroad  company,  having  executed  a  bond 
as  required  by  section  24,  c.  34,  Gen.  St.  1878,  took  and  have  ever 
since  retained  possession  of  the  land. 

The  judgment  appealed  from  was  allowed  and  entered  in  pur- 
suance of  section  29,  c.  34,  Gen.  St.  1878,  as  amended  by  chapter 
57,  Gen.  Laws  1881,  which  provides  that,  "if  6nch  award,  when 
no  appeal  is  taken,  is  not  paid  within  sixty  days  after  the  filing  of 
said  award,  or,  in  case  an  appeal  is  taken,  within  sixty  days  after 
the  entry  of  final  judgment,  the  proceedings  shall  be  deemed  to  be 
abandoned  by  the  party  instituting  the  same,  and  the  person  in 
whose  favor  the  award  was  made  may  have  judgment  entered 
against  the  corporation  instituting  the  proceeding  for  damages,  to 
be  computed  upon  the  award  at  the  rate  of  ten  per  cent  from  the 
date  of  the  filing  the  award  to  the  date  of  entering  judgment." 
The  judgment  is  also  claimed  to  have  been  authorized,  as  to  the 
element  of  attorney's  fees  embraced  in  it,  by  the  provisions  of 
section  31,  c.  34,  Gen.  St.  1878,  which  are  as  follows :  u  When 
such  proceedings  are  discontinued  by  the  corporation,  or  vacated  or 
set  aside  by  the  judge  or  court,  the  owner  of  such  property,  or  his 
heirs,  assigns,  or  legal  representatives,  shall  have  the  light  to  re- 
cover from  the  corporation  initiating  such  condemnatory  proceed- 
ings reasonable  costs  and  expenses, including  counsel  fees,  and,  in 
addition  thereto,  when  such  lands  have  been  taken  possession  of  by 
the  railroad  company  as  liquidated  damages  of  such  proceedings,  a 
sum  equal  to  and  at  the  rate  of  seven  per  cent  per  annum  upon  ' 
the  value  of  said  property  from  the  date  the  railroad  company  took 
possession  of  said  land  until  the  discontinuance  of  said  proceedings." 

The  appellant  relies  upon  these  three  points :  First,  that  the 
act  of  1881  above  recited  is  not  applicable  to  a  case  where  the  cor- 
poration has  taken  possession  of  the  land  as  authorized  by  section 
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24  above  referred  to ;  second,  that  there  has  been  no  "  final  judg- 
ment," within  the  meaning  of  these  words  as  used  in  the  act  of 
1881 ;  and,  third,  that  tbe  including  of  the  counsel  fees  in  the 
judgment  was  unauthorized. 

We  cannot  construe  the  act  of  1881  so  as  to  exclude  from  its 
operation  cases  where  the  corporation  has  taken  possession  of  the 
property,  piysnant  to  the  authority  conferred  by  section  24,  to 
prosecute  the  work  of  construction,  notwithstanding  the  appeal 
from  the  award.  The  terms  of  the  act  are  general,  and  suggest  no 
such  limited  application.  The  fact  that  this  measure  of  damages 
may  be  in  a  given  case  inadequate  compensation  for  acts  done  upon 
the  land  in  the  work  of  construction,  may  be  a  reason  to  deter  the 
landowner  from  invoking  this  form  of  remedy ;  but  that  seems  to 
be  no  sufficient  reason,  in  view  of  the  unqualified  terms  of  the  act, 
for  declaring  that  the  remedy  was  not  intended  to  be  open  to  the 
landowner  in  such  a  case. 

The  judgment  dismissing  the  appeal  must  be  regarded  as  a 
"final  judgment"  in  the  condemnation  proceedings  as  really  as 
would  have  been  a  judgment  for  the  recovery  of  tho  amount  of 
the  award  made  by  the  commissioners.  It  terminated  the  contro- 
versy as  to  the  amount  which  the  landowner  might  recover  for  the 
taking  of  his  land,  and  left  the  award  of  the  commissioner  effective, 
as  a  determination  of  that  amount,  as  though  no  appeal  had  been 
taken.  By  the  judgment  of  dismissal  the  obligation  of  the  cor- 
poration to  pay  the  award  became  fixed.  This  statute  required  the 
discharge  of  that  obligation  by  payment  within  60  days  thereafter. 

The  act  of  1881  authorized  the  entry  of  a  judgment  summarily 
and  upon  motion,  but  it  did  not  authorize  judgment  to  be  thus  en- 
tered for  counsel  fees  incurred  by  the  landowner  in  the  progress 
of  the  condemnation  proceedings.  Whether,  notwithstanding  the 
act  of  1881,  the  landowner  might  by  action  recover  for  such  coun- 
sel fees  by  virtue  of  section  31,  we  need  not  now  consider.  It  is 
enough  to  say  that  that  section  does  not  authorize  the  entry  of  a  judg- 
ment summarily,  and  upon  motion  merely.  The  corporation  has 
at  least  the  right  to  contest  in  the  ordinary  course  of  legal  proceed- 
ing any  right  of  recovery  which  section  31  may  be  regarded  as  con- 
ferring. 

The  judgment  must  be  modified  by  deducting  the  sum  of  $60 
included  therein  as  attorney's  fees.     Ordered  accordingly. 


EMINENT  DOMAIN — COMMISSIONERS'    APPEALS.  891 


Nbw  Orleans,  Baton  Rouge,  Vioksbubg  and  Memphis  B.  B.  Co. 

v. 
Drake. 

(60  Mtmmppi  Reports,  621.) 

The  charter  of  the  N.  0.,  B.  R,  V.  &  M.  R.  R.  CoM  after  granting  to  the 
company  the  right  to  take  lands  for  its  right  of  way  and  other  specified  pur- 
poses, then  provides  that  in  case  the  company  and  the  owners  of  the  land 
cannot  agree  as  to  the  value  thereof,  the  same  "shall  be  determined  by  the 
approval  of  three  disinterested  commissioners,  who  may  be  appointed  upon 
the  application  of  either  party  to  the  Chancery  Court  of  the  county  in  which 
the  land  to  be  taken  lies,"  etc.;  and  u  either  party  feeling  aggrieved  at  such 
appraisement  may,  within  thirty  days  after  the  same  has  been  returned  into 
court,  file  an  appeal  therefrom,  and  demand  a  jury  of  twelve  men  to  estimate 
the  damages  sustained/'  etc.  This  provision  is  not  unconstitutional  in  pro- 
viding (1)  for  the  appointment  of  three  commissioners,  in  the  first  instance, 
to  assess  the  value  of  the  lands  to  be  taken  as  provided ;  nor  (2)  in  devolving 
upon  the  Chancery  Court  tjje  power  of  appointing  such  commissioners. 

Appeal  from  the  Chancery  Court  of  Claiborne  County. 

Hon.  H.  S.  Van  Eaton,  Chancellor. 

On  the  20th  of  January,  1883,  the  New  Orleans,  Baton  Bouge^ 
Victeburg  <fc  Memphis  R.  B.  Co.  filed  a  petition  in  the  Chancery 
Court,  reciting  that,  in  the  construction  of  the  company's  road,  it 
would  be  necessary  to  pass  through  and  over  a  certain  tract  of  land 
belonging  to  E.  S.  Drake,  who  could  not  agree  with  the  petitioner 
as  to  the  value  of  the  land  (one  hundred  feet  in  widtif),  required 
in  the  construction  of  the  road  and  asking  for  the  appointment  of 
three  disinterested  persons,  as  commissioners,  to  appraise  the  value 
of  that  part  of  the  land  necessary  to  be  taken  and  used  as  a  right 
of  way,  in  the  construction  of  the  petitioner's  railroad.  Drake  was 
summoned,  and  appeared,  and  opposed  the  granting  of  the  petition. 
After  hearing  argument  on  both  sides,  the  court  dismissed  the  peti- 
tion,"  upon  tlie  ground  of  the  unconstitutionality  of  the  provisions 
of  die  charter  of  said  company  in  regard  to  condemnation  of  land 
for  rights  of  way." 

Sect.  2  of  the  company's  charter  (Acts  1882,  p.  921),  after  au- 
thorizing the  company  to  enter  upon  and  take  lands  for  the  pur- 
poses and  to  the  extent  there  specified  in  the  construction  of  its 
load,  then  provides  that,  "  in  case  the  owners  of  such  lands  cannot 
agree  with  said  company,  as  to  the  value  of  the  premises  taken  or 
to  be  taken,  for  the  use  of  said  road,  the  value  thereof  shall  be  de- 
termined by  the  appraisal  of  three  disinterested  commissioners,  who 
may  be  appointed  tipon  the  application  of  either  party  to  the  Chan- 
cery Court  of  the  county  in  which  the  land  to  be  taken  lies;  and 
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the  said  commissioners  shall  appraise,  in  their  assessment  of  dam- 
ages, such  premises  at  what  would  have  been  the  value  thereof,  had 
not  the  road  been  bnilt ;  and  upon  the  return  into  court  of  such 
appraisement,  and  upon  the  payment  into  the  same  of  the  estimated 
value  of  the  premises  taken,  for  the  nse  and  benefit  of  the  owner 
thereof,  said  premises  shall  be  deemed  to  be  taken  by  said  com- 
pany, which  shall  acquire  full  title  to  the  same  for  the  purposes 
aforesaid.  Either  party  feeling  aggrieved  at  such  an  appraisement 
inav,  within  thirty  days  after  the  same  has  been  returned  into  court 

m  mm 

file  an  appeal  therefrom,  and  demand  a  jury  of  twelve  men  to  esti- 
mate the  damages  sustained ;  but  such  appeal  shall  not  interfere 
with  the  right  of  said  company  to  enter  upon  the  premises  taken, 
or  to  do  any  act  necessary  and  proper  in  the  construction  of  its 
ruad,v  etc. 

Yertner  &  Gage  for  the  appellant. 

No  counsel  for  the  appellee. 

Campbell,  C.  J. — The  Chancery  Court  refused  to  grant  the  pe 
tition  and  dismissed  it,  as  the  record  shows,  "upon  the  ground  of 
the  unconstitutionality  of  the  provisions  o{  the  charter  of  said  com- 
pany in  regard  to  condemnation  of  land  for  right  of  way;"  but  we 
are  not  informed  as  to  the  views  of  the  chancellor  further  than  this 
genera]  statement  of  the  record  shows,  and  have  not  been  favored 
'with  the  views  of  the  appellee.  The  only  question  presented  by 
the  petition  is  as  to  the  appointment  of  three  commissioners  by  the 
Chancery  Court,  and  if  the  provision  for  this  is  unconstitutional  it 
must  be  either  because  the  commissioners  could  not  be  appointed 
at  all,  or  could  not  be  appointed  by  the  Chancery  Court  Objection 
to  the  designation  of  three  commissioners  in  the  first  instance  must 
rest  on  the  assumption  that  a  jury  should  be  appointed  instead  of 
commissioners  to  make  the  valuation.  We  do  not  consider  this 
objection  valid.     Mill  on  Em.  Dom.,  sect.  91,  and  cases  cited. 

The  remaining  question  is,  could  the  Legislature  devolve  on  the 
Chancery  Court  the  appointment  of  commissioners  in  such  cases! 

We  see  no  valid  objection  to  this.  The  right  of  eminent  domain 
is  inherent  in  the  State,  which  may  commit  the  duty  of  ascertain- 
ing the  " due  compensation"  to  which  the  owner  is  entitled  to  any 
of  its  courts.  Conceding  the  right  to  trial  by  jury  in  such  case, 
there  is  no  constitutional  objection  to  a  jury  in  the  Chancery  Court 
for  the  trial  of  the  appeal  provided  for  by  the  charter  of  the  appel- 
lant. 

The  proceeding  to  take  private  property  for  public  use  is  not  a 
"matter"  embraced  in  terms  by  the  Constitution  in  parcelling  ont 
the  jurisdiction  of  the  courts  it  created.  It  is  a  peculiar  matter, 
exceptional  in  its  character,  and  not  an  ordinary  "case"  or  "cause," 
as  these  terms  are  employed  by  the  Constitution  in  creating  certain 
courts.  • 
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The  Constitution,  recognizing  the  right  of  the  State  to  take  pri- 
vate property  for  public  use,  imposes  on  its  exercise  the  limitation 
that  it  must  be  "upon  due.  compensation  first  being  made  to  the 
owner  thereof,  in  a  manner  to  be  provided  by  law,"  and  leaves  it 
to  the  Legislature  to  provide  by  law  for  the  ascertainment  of  the 
•due  compensation  required.  In  making  provision  for  this,  the 
Legislature  may  select  the  court  on  which  to  devolve  the  duty  of 
determining  what  is  due  compensation  to  the  owi^r.  The  pro- 
•ceeding  is  not  an  action  at  law,  but  an  inquest  by  the  authority  of 
the  State  in  the  performance  of  a  duty,  and  is  under  its  control. 
The  original  ad  quod  damnum  proceeding  issued  out  of  chancery 
at  the  instance  of  the  sovereign,  and  was  returnable  into  chancery. 
No  reason  exists  against  the  provision  of  the  charter  of  appellant 
requiring  the  inquest  for  determining  what  is  due  compensation  to 
the  owner  to  be  conducted  by  the  Chancer?  Court.  Mill  on  Em. 
Dom.,  sect.  84;  Garrison  v.  the  City  of  New  York,  21  Wall.  196. 

Decree  reversed  and  proceeding  remanded,  with  directions  to 
the  Chancery  Court  to  appoint  commissioners,  as  asked  by  the 
petition. 

• 

Constitutionality  of  Statutory  Provisions  Appointing  Tribunals  to  Assets 
►Damages. — "The  right  of  emiuent  domain  carries  with  it  no  Constitutional 
guarantee  of  a  jury  trial.  It  is  a  power  which  may  be  exercised  whenever 
the  necessities  of  the  public  require,  and  in  such  manner  and  through  such 
machinery  as  the  legislature  may  see  fit  to  prescribe,  the  only  limitations 
thereon  being  the  constitutional  restrictions  as  to  the  time,  kind  and  amount 
•of  compensation.  The  legislature  may  provide  for  a  jury  trial  of  the  dam- 
ages in  the  first  instance,  or  it  may  withhold  such  a  trial  altogether,  and  leave 
to  any  commissioner  or  court  the  sole  and  final  determination  as  to  the  amount 
•of  damages."  Central  Branch,  etc.,  R.  R.  v.  Atchison,  etc.,  R.  R.,  10  Am.  & 
Eng.  R.  R.  Cas.  528.  Bee,  also,  Powers  v.  Bears,  12  Wise.  213;  Walker  t>. 
Boston  &  M.  R.  R.,  3  Cush.  (Mass.)  1;  People  v.  Michigan  Southern  R.  R., 
8  Mich.  496;  Ames  t>.  Lake  Superior  &  M.  R.  R.,  21  Minn.  241 ;  Buffalo,  B.  B. 
*•&  0.  R.  R.  v.  Ferris,  26  Texas,  588;  Lamb  v.  Lane,  4  Ohio  St.  167;  Chicago 
A  M.  L.  S.  R.  R.  v.  Sanford,  23  Mich.  418;  Plank  road  Co.  v.  Pickett,  35 
Mo.  531;  Ross  v.  Commonwealth,  16  Kans.  411;  Cunningham  t>.  Campbell, 
83  Qa.  625;  Cox  «.  Cummings,  38  Ga.  549;  Ames  v.  Lake  Superior  R.  R.,  21 
Minn.  241;  Hessler  v.  Drainage  Commissioners,  53  111.  105;  People  v.  Smith, 
21  N.  Y.  595;  Houston  R.  R.  v.  Milburn,  34  Texas,  224;  Buffalo  R  R.  v. 
Ferris,  26  Texas,  588.    Bat  see  Conger  v.  Hudson  River  R.  R.,  12  N.  Y.  190. 
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Wisconsin,  I  &  N.  IL  Ca 

(jideam*  Gue,  Iowa.     October  24,  1884.) 

Sufficient  written  notice  of  appeal  from  award  in  condemnation  proceed- 
jigs  k*M  given  to  sheriff  within  meaning  of  Iowa  Code,  §  1254,  but  the 
aco|*e  of  the  power  of  deputy  sheriff,  or  whether  notice  to  the  deputy  alone 
would  ba  sufficient,  is  not  decided. 

Appeal  from  Hardin  Circuit  Court 

Proceedings  for  the  condemnation  of  a  right  of  way  through 
certain  land  in  Marshall  county.  An  award  was  made  by  commis- 
sioners, but  the  plaintiff  being  dissatisfied  with  the  amount 
awarded  undertook  to  appeal  to  the  circuit  court  of  the  county. 
The  defendant  appeared  and  filled  a  motion  to  dismiss  the  appeal, 
the  motion  being  based  upon  grounds  stated  as  follows :  "(1)  No 
notice  of  the  appeal  was  accepted  by  or  served  upon  the  sheriff  of 
Marshall  county  as  provided  by  law.  (2)  The  court  has  no  juris- 
diction of  this  appeal,  because  no  notice  thereof  was  made  upon 
the  sheriff  of  Marshall  county."  The  court  overruled  the  motion, 
and,  a  trial  having  been  had,  a  larger  amount  was  awarded  by  the 
jury  than  was  awarded  by  the  commissioners.  The  defendant 
appeals. 

J.  M.  Parker  for  appellant. 

Sutton  &  Childs  for  appellee. 

Adams,  J. — An  appeal  is  taken  from  the  commissioners'  assess- 
ment by  giving  the  adverse  party  and  the  sheriff  notice  in  writing 
that  such  appeal  has  been  taken.  Code,  §  1254.  Precisely  what 
was  done  in  this  case  does  not  appear.  But  it  is  stated  in  the 
abstract  that  "  the  plaintiff  caused  a  notice  of  an  appeal  in  due 
form  of  law  to  be  issued."  It  appears,  also,  that  it  was  Drought  to 
the  sheriff's  attention,  because  it  is  shown  expressly  that  he  direct- 
ed his  deputy  to  accept  service  for  him,  and  it  was  accepted  by  a 
d  ue  form  of  acceptance  written  upon  the  notice,  to  which  tne  deputv 
signed  the  sheriff's  name.  We  think  that  there  is  sufficient  evi- 
dence that  the  written  notice  was  given  to  the  sheriff,  within  the 
meaning  of  the  statute.  It  is  not  necessary  to  determine  what  is 
the  scope  of  the  powers  of  a  deputy  sheriff,  or  whether  giving 
notice  to  the  deputy  alone  would  nave  been  sufficient.  The 
sheriff  in  this  case  evidently  regarded  the  notice  as  given  to  him, 
and  he  proceeded  to  act  upon  it  by  filing  the  proper  papers  in 
court  as  the  law  provides. 

Affirmed. 
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Oxdab  Rapids,  I.  F.  and  K.  W.  E.  Co.  et  al. 

v. 
Whelan  et  al. 

{Advance  Com,  Iowa.     October  24,  1884.) 

Where  the  only  complaint  of  a  landowner,  in  proceedings  for  condemna- 
tion of  right  of  way  for  a  railroad,  is  that  the  award  of  damages  made  was- 
insufficient,  an  appeal  is  the  proper  method  of  reviewing  the  proceedings, 
and  certiorari  will  not  lie  for  that  purpose. 

Appeal  from  Emmett  Circuit  Court. 

The  defendant  Whelan  is  sheriff,  and  as  such,  at  the  instance  and 
request  of  the  Chicago,  Milwaukee  &  St.  Paul  E.  R.  Co.,  ap- 
pointed six  freeholders  to  assess  the  damages  sustained  by  own- 
ers of  real  estate  in  said  county  for  right  of  way  appropriated  by 
said  railroad  company.  The  condemnation  was  made,  and  the 
plaintiffs  sued  out  certiorari  and  had  the  proceedings  removed  into- 
the  circuit  court  on  the  ground  that  the  sheriff  and  freeholders, 
acting  as  a  jury,  had  exceeded  their  jurisdiction,  or  otherwise  had 
acted  illegally.  The  relief  asked  was  that  the  proceedings  be  set 
aside  and  annulled.  On  motion  of  defendants  certain  portions  of 
the  petition  were  stricken  out,  and  a  demurrer  thereto  sustained. 
The  plaintiffs  appeal. 

Soper,  Crawford  &  Carr  for  appellants.  * 

George  E.  Clark  for  appellees. 

Sebvers,  J. — The  writ  of  certiorari  may  be  granted  whenever 
specially  authorized  by  law,  and  especially  in  all  cases  when  an  in- 
ferior tribunal,  board,  or  officer,  exercising  judicial  functions,  is 
alleged  to  have  exceeded  his  jurisdiction,  or  is  otherwise  acting 
illegally,  when,  in  the  judgment  of  the  superior  court,  there  is  no 
other  plain,  speedy,  ana  adequate  remedy.  Code,  §  3216.  From  the 
assessment  of  damages  made  by  a  sheriffs  jury  for  right-of-way 
purposes,  either  part}'  may  appeal.  Code,  §  1254.  This  is  a  plain, 
speedy,  and  adequate  remedy,  when  the  complaint  is  that  insuf- 
ficient damages  were  not  assessed.  As  it  is  not  claimed  the  land 
appropriated  could  not  be  taken  for  right-of-way  purposes,  and  the 
only  substantial  complaint  is  that  insufficient  damages  were  not  as- 
sessed, we  are  of  the  opinion  that  the  certiorari  will  not  lie,  for  it 
appears  that  proper  and  sufficient  notice  was  given  of  the  proposed 
appropriation,  and  the  day  upon  which  it  (the  assessment)  would 
be  made  as  provided  by  statute.  Jurisdiction  was  therefore  ob- 
tained, and  it  makes  no  difference  if,  thereafter,  error  occurred,  or 
if  the  sheriff  and  jury  acted  illegally  in  any  respect.     The  plain. 
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speedy,  and  adequate  remedy  by  appeal  is  amply  sufficient  to  en- 
able any  party  to  obtain  substantial  justice ;  that  is,  obtain  a  proper 
assessment  of  damages  by  a  constitutional  jury  on  a  trial  .in  the 
circuit  court.  Conceding  the  sheriff  and  jury  combined,  or  either, 
singly,  was  possessed  of  judicial  powers,  the  fact  that  the  assess- 
ment was  made  on  a  day  subsequent  to  that  fixed  in  the  notice, 
cannot  have  the  effect  to  oust  the  jurisdiction,  which  had  been  law- 
fully invoked.  At  most,  it  was  an  illegal  assessment,  which  could 
be  readily  corrected  on  appeal. 

It  is  claimed  that  the  plaintiffs  were  deprived  of  an  appeal  by 
the  fraud  of  the  sheriff.  We  have  great  doubts  whether  any  fraud 
was  committed;  but  conceding  there  was,  and  thereby  the  plain- 
tiffs were  deprived  of  such  right,  it  is  quite  evident  that  certiorari 
is  not  the  proper  remedy . 

Affirmed. 

See  Detroit  &  B.  C.  R  R.  v.  Graham,  14  Am.  &  Eng.  R.  R.  Cas.  337. 


Omaha  and  R.  V.  R.  Co. 

v. 

Walker. 

^Advance  Case,  Nebraska.     April  30,  1885.) 

Where  a  ra^road  company  has  condemned  real  estate  for  right  of  way,  and 
■an  appeal  from  the  award  of  damages  has  been  taken  to  the  district  court, 
the  landowner,  on  the  trial,  is  entitled  to  open  and  close. 

Instructions  asked  and  refused,  or  objected  to,  must  be  specifically  pointed 
out  in  some  way  in  the  motion  for  a  new  trial. 

Where,  in  a  trial  to  recover  damages  for  right  of  way  across  a  tract  of 
land,  the  jury  were  permitted  by  the  court  to  view  the  premises,  the  verdict 
will  not  be  set  aside  unless  it  is  clear  that  the  jury  erred. 

Error  from  Lancaster  county. 

W.  R.  Kelly  for  plaintiff. 

Lamb,  Ricketts  &  Wilson  for  defendant. 

Maxwell,  J. — These  cases  were  appealed  to  the  district  court 
of  Lancaster  county  from  the  award  of  damages  allowed  by  the 
•commissioners  appointed  by  the  county  judge  of  that  county  to 
appraise  the  amount  to  which  the  defendants  were  entitled  for  the 
right  of  way  for  the  railroad  across  their  respective  tracts  of  land. 
The  sole  question  presented  is  the  amount  to  which  each  of  the 
defendants  is  entitled.  The  cases  were  tried  to  the  «ame  jury — 
practical!}  one  trial — in  the  court  below,  and  a  verdict  for  a  speci- 
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fied  amount  returned  in  favor  of  each  of  the  defendants.  Although 
there  are  three  records,  presenting  each  case  separately,  yet  as  the 
questions  presented  are  substantially  alike  in  all,  except  as  to  the 
amount  of  recovery,  the  cases  will  be  considered  together.  The 
first  error. relied  upon,  and  the  one  on  which  the  most  reliance 
seemed  to  be  placed,  is  the  refusal  of  the  court  below  to  permit 
the  plaintiff  iu  error  to  open  and  close  the  case.  In  support  of 
this  proposition,  it  is  said  iu  the  plaintiff's  brief  that  "under  our 
laws  and  constitution  the  land  cannot  be  taken  until  just  compensa- 
tion is  made*  and  when  the  petitioner  and  landowner  cannot  agree 
in  regard  to  the  amount  of  compensation,  the  petitioner  is  com- 
pelled to  institute  proceedings  to  determine  what  shall  be  just 
compensation.  To  the  petition,  which  may  be  filed  by  the  corpo- 
ration to  condemn  the  land  for  public  use,  no  answer  or  plea  of  any 
character  is  required  to  be  filed,  but  the  amount  to  be  paid  for  the 
property  taken  is  to  be  determined  upon  the  petition  itself."  Then,, 
after  quoting  section  283  of  the  Code,  which  provides,  "the  party 
who  would  be  defeated  if  no  evidence  were  given  on  either  side,, 
must  first  produce  his  evidence;  the  adverse  party  will  then  pro- 
duce his  evidence,"  it  is  said  :  "  The  corporation  would  be  defeated,, 
in  the  absence  of  evidence,  because  it  is  incumbent  upon  it  to- 
establish  affirmatively  either  that  the  award  of  the  commissioners, 
is  full,  just  compensation,"  or  that  some  other  sum  is,  which  it  at- 
tempts to  establish  by  testimony,  and  that  upon  payment  or  tender 
of  it  the  road  may  be  properly  built  and  operated  npon  the  land,'5" 
eta. 

No  case  is  cited  to  sustain  the  plaintiff's  position.  In  Vifquair* 
v.  Finch,  15  Neb.  505,  the  plaintiff  claimed  the  right  to  open  and 
close  upon  the  ground  that  he  had  admitted  the  publication  and 
justified.  This,  however,  is  denied,  and  it  was  held  that  the  plain* 
tiff  in  the  action  was  entitled  to  the  opening  and  closing.  The 
same  ruling  was  had  in  Fry  v.  Bennett,  3  Bosw.  200.  In  tliat  case 
it  was  held  that  the  amount  of  damages  is  a  matter  in  issue,  and, 
where  proof  of  facts  not  admitted  in  the  answer  is  admissible  ou 
that  question,  the  defendant  is  not  entitled  to  the  opening  and 
closing.  In  determining  which  party  is  to  begin  and  close,  ii  any- 
thing is  left  for  the  plaintiff  to  show  affirmatively,  the  right  to  com- 
mence and  close  is  with  him.  Chesley  v.  Chesley,  37  N.  H.  229; 
Lexington  Ins.  Co.  v.  Paver,  16  Ohio,  330;  Heilman  v.  Shanklin, 
60  Ind.  443 ;  Tull  v.  David,  27  Ind.  377.     If  the  plaintiff  has  any 

Eroof  to  offer  as  to  damages,  or  otherwise,  to  entitle  him  to  recover, 
e  is  entitled  to  open.  Huntington  v.  Con  key,  33  Barb.  218; 
Graham  v.  Gautier,  21  Tex.  Ill ;  Perkins  v.  Ermel,  2  Kan.  325. 
And  this  was  the  rule  at  common  law.  In  Lacon  v.  Higgins,  3 
Starkie,  178,  the  defendant  had  pleaded  coverture,  without  the 
general  issue,  in  assumpsit  for  goods  sold.  In  a  previous  action 
for  a  similar  cause,  on  a  plea  of  non- joinder  of  one  Oohen,  the 
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plaintiff  being  allowed  to  begin,  it  was  insisted  that  lie  should  give 
all  his  testimony  as  to  Cohen  ;  but  Abbott,  C.  J.,  said :  "  The  plain- 
tiff does  not  show  who  Cohen  is,  except  from  the  plea.  He  cannot 
meet  the  case  till  he  is  acquainted  with  it.9' 

In  note  223  to  1  Phil.  Ev.  (4th  Am.  Ed.)  817,  the  rule  is  stated 
as  follows:  "The  parties  have  been  and  still  are  generally  gov- 
erned by  the  onus  probandi  as  indicated  by  the  record  ;  the  plain- 
tiff beginning,  and  having  the  right  to  reply,  in  all  cases  where  the 
defendant's  pleadings,  or  any  part  of  them,  deny  the  whole  or  any 
part  of  the  plaintiffs  pleadings,  so  as  to  leave  any  single  affirma- 
tive allegation  on  his  side  to  be  established  by  proof.  Per  "Wil- 
liams, J.,  in  Comstock  v.  Hadlyme,  8  Conn.  261,  and  cases  there 
cited  ;  per  Parker,  J.,  in  Brooks  v.  Barrett,  7  Pick.  99 ;  Browne  v. 
Murray,  1  Ryan  &  M.  N.  P.  Cas.  254.  On  the  other  hand,  where 
the  form  of  the  defendant's  answer  is  such  as  to  admit  all  the  plain- 
tiff's averments,  or  leave  him  nothing  to  prove,  the  defendant  is  to 
begin  and  close  the  case."  These  rules  are  substantially  those  of 
the  Code.  To  entitle  the  defendant  to  open  and  close,  he  must 
admit  the  plaintiffs  claim,  so  that  it  will  not  be  necessary  to  intro- 
duce evidence  to  sustain  it.  He  may  then  set  up  any  defence, 
con  liter-claim,  or  set-off  he  may  have.  In  other  words,  he  must 
confess  the  cause  of  action,  but  may  plead  matters  in  avoidance,  or 
for  affirmative  relief. 

When  a  railroad  corporation  condemns  land  for  right  of  way, 
the  constitution  and  statute  provide  that  just  compensation  to  the 
landowner  shall  be  made.  The  law  authorizes  the  company  to  go 
upon  the  land,  but  provides  that  the  damages  sustained  thereby  by 
the  landowner  shall  be  paid.  The  railroad  company  admit  having 
taken  the  land,  but  do  not  admit  the  specific  amount  of  damages. 
In  the  absence  of  proof  the  landowner  could  take  judgment  for  no 
sum  whatever,  and  would  fail  in  the  action.  We  have  no  doubt, 
therefore,  that  the  landowner  is  entitled  to  open  and  close ;  and 
this  has  been  the  general  rule  in  the  courts  in  this  State. 

The  first  assignment  of  error,  therefore,  is  not  well  taken.  The 
second,  third,  fourth,  fifth,  sixth,  and  seventh  assignments  of  error, 
relating  to  the  instructions,  cannot  be  considered,  as  the  objections 
were  not  made  in  the  motion  for  a  new  trial.  Cleveland  Paper  Co. 
9).  Banks,  15  Neb.  23  ;  Hastings  &  Q.  I.  R.  Co.  v.  Ingalls,  15  Neb. 
129.  The  eighth  assignment  is  that  the  damages  arcexcessive.  At 
the  reqnest  oi  the  plaintiff  in  error  the  jury  were  permitted,  under 
proper  restrictions,  to  view  the  right  of  way  across  the  lands  of  the 
several  defendants,  and  in  what  way  they  were  damaged  by  the  lo- 
cation of  the  road.  When  this  i6  permitted,  it  is  difficult  to  review 
the  judgment  as  being  against  the  weight  of  evidence,  because  all 
the  evidence  before  the  jury  cannot,  from  the  nature  of  the  case, 
be  incorporated  in  the  record.  And  in  these  cases  there  is  no  such 
discrepancy  between  the  evidence  in  the  records  and  the  verdicts, 
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as  to  justify  the  court  in  setting  them  aside,,  which  the  court  would 
not  do  unless  it  was  clear  that  the  jury  has  erred. 
The  judgment  must  therefore  be  affirmed. 

Jury's  View  of  Premises  to  be  Condemned. — A  view  of  the  premises  by 
the  jury  is  sometimes  required  by  statute,  and  is  generally  construed,  in  any 
event,  as  a  matter  within  the  discretion  of  the  court.  King  v.  Iowa  Midland 
R.  R.,  34  Iowa,  458;  Remy  v.  Municipality,  12  La.  Ann.  659;  Harper  e.  Lex- 
ington R.  R.,  2  Dana,  227;  Evansville  R.  R.  e.  Cochran,  lOInd.  560;  Heady 
e.  Vevay  Turnpike,  52  Ind.  117. 


Omaha,  N.  and  B.  H.  R.  Go. 

v. 

XJmstead  et  al. 

(Advance  Case,  Nebraska.     April  29,  1885.) 

Where  an  appeal  is  taken  from  the  appraisement  of  damages  to  real  estate 
caused  by  the  construction  of  a  railroad,  the  owner  of  the  land  becomes  the 
plaintiff  in  the  district  court,  to  the  extent  that  it  becomes  necessary  for  him 
to  prove  his  damage,  in  case  the  railroad  company,  appellant,  fails  to  appear 
for  trial.  In  such  case,  where  the  railroad  company  is  appellant,  it  is  error 
to  dismiss  the  appeal  for  the  reason  that  the  appellant  company  is  in  default 
for  want  of  an  answer. 

Error  from  Nance  county. 
Poppleton  &  Thurston  for  plaintiff. 
W.  F.  Critchfield  for  defendants. 

Reese,  J. — Plaintiff  in  error,  by  proper  proceedings,  condemned 
the  real  estate  of  defendants  in  error  for  right  of  way  for  its  rail- 
road. From  the  assessment  of  damages,  plaintiff  in  error  appealed 
to  the  district  court.  At  the  next  succeeding  term  of  court  an 
order  was  made,  upon  the  application  of  plaintiff  in  error,  fixing 
the  time  in  which  to  file  pleadings.  Defendants  in  error  filed 
their  petition  within  the  time  fixed  by  the  court,  but  plaintiff  in 
error  failed  to  file  its  answer.  At  the  session  of  court  next  after 
the  one  in  which  this  order  was  made,  plaintiff  in  error  being  still 
in  default  for  want  of  an  answer,  defendants  in  error  moved  to 
dismiss  the  appeal  for  the  reason  that  plaintiff  in  error  had  failed 
to  comply  with  the  order  of  the  court  requiring  it  to  answer  within 
60  days  from  the  entry  of  the  order  as  required  thereby.  This 
motion  was  sustained,  and  the  appeal  dismissed,  to  which  plaintiff 
in  error  excepted.  This  ruling  of  the  district  court  is  now  as- 
signed for  error. 
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No  question  is  presented  involving  the  legality  of  the  appeal, 
either  from  not  having  been  taken  within  the  time  required  by 
law,  or  as  to  the  proceedings  adopted  in  perfecting  it.     These 

?[iiestions  were  passed  upon  by  the  district  court  and  decided  in 
y^or  of  plaintiff  in  error;  and  as  defendants  in  error  have  taken 
iio  measures  to  have  the  decision  reviewed,  it  must  be  treated  as 
final.  The  only  question,  then,  presented,  is  whether  or  not  the 
decision  of  the  court  in  dismissing  the  appeal  was  correct.  This 
question  involves  one  of  practice  in  cases  of  appeals  from  the  assess- 
ment of  damages.  Section  97,  c.  16,  Comp.  St.,  provides  that 
either  party  shall  have  the  right  to  appeal  from  the  assessment  to 
the  district  court  of  the  county  where  the  lands  are  situated,  if 
such  appeal  be  taken  within  60  days.  It  is  further  provided  that 
the  appeal  shall  not  delay  the  work  in  the  construction  of  the  road, 
provided  a  sum  equal  to  the  amount  of  damages  assessed  is  depos- 
ited with  the  county  judge.  This  is  substantially  all  we  have  in 
the  statute  upon  this  subject.  It  has  been  decided  by  this  court 
that  no  appeal-bond  is  required,  and  that  it  is  not  necessary  to  file 
pleadings  in  the  district  court.  Nebraska  Ry.  Co.  v.  Van  Dusen, 
6  Neb*  160.  But  if  other  issues  than  the  mere  question  of  dam- 
ages are  to  be  tried,  then  such  issues  must  be  presented  by  proper 
pleadings.  The  appeal,  when  tried  without  pleadings,  presents 
only  the  question  of  damages.  In  the  case  at  bar,  an  order  requir- 
ing .the  issues  to  be  formed  was  made  upon  the  application  of 
plaintiff  in  error.  The  order  was  presumably  made  for  the  accom- 
plishment of  some  purpose  known  to  the  parties  procuring  it  to  be 
made,  as  it  was  not  necessary  if  the  question  of  damages  was  the 
sole  question  to  be  tried.  In  either  case,  the  owner  of  the  land 
must  be  treated  as  the  plaintiff  in  the  action.  He  is  entitled  to 
the  opening  and  closing  on  the  trial.  Omaha  &  R.  V.  R.  Co.  v. 
Walker,  ante.  This  being  the  case,  it  is  quite  apparent  that  the 
appeal  could  not  be  legally  dismissed  simply  because  the  plaintiff 
in  error  was  in  default  for  want  of  an  answer.  In  such  case,  the 
proper  practice  is  for  the  owner  of  the  land  to  call  his  witnesses  and 
prove  his  damages,  the  same  as  in  any  other  case  where  a  defend- 
ant is  in  default. 

The  decision  of  the  district  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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Council  Bluffs  and  St.  Louis  Ry,  Co. 

v. 
Bentley  et  al. 

(62  Iowa  Reports,  446.) 

A  sheriff's  jury  has  no  jurisdiction  in  proceedings  to  condemn  right  of 
way  for  a  railroad,  unless  the  owner  refuses  to  grant  the  right  of  way,  or 
the  parties  are  unable  to  agree  upon  the  compensation  to  be  paid  therefor. 
Code,  §  1244.  Consequently,  where  the  owner  had  conveyed  the  right  of 
way  to  the  railway  company,  though  by  a  deed  which  he  was  seeking  to 
have  set  aside  in  equity,  since  the  deed,  until  set  aside,  vested  the  title  prima, 
facie  in  the  railway  company,  the  proceedings  of  the  sheriff's  jury,  called  out 
upon  the  owner's  motion,  were  without  authority,  and  were  properly  set 
aside  on  certiorari. 

Appeal  from  Mills  Circuit  Court. 
Judgment  for  plaintiff,  and  defendant's  appeal. 
Half  &  Stone  and  Kelley  Bros,  for  appellant. 
D.  H.  Soloman  for  appellee. 

Seevers,  J.— This  is  a  certiorari,  proceeding  for  the  purpose  of 
testing  the  legality  of  a  sheriff's  jury,  awarding  to  the  defendants 
damages  for  the  right  of  way  over  certain  red  estate  owned  by 
the  principal  defendants. 

Tne  jury  was  impanelled  by  the  sheriff  at  the  instance  of  the 
Bentleys.  In  the  petition  for  the  writ,  several  objections  to  the 
validity  of  the  proceedings  are  alleged.  Among  others,  it  is 
stated  that  the  defendants,  the  Bentleys,  had  conveyed  the  right 
of  way  in  question  to  the  plaintiff  for  a  valuable  consideration, 
prior  to  the  commencement  of  the  proceedings  to  condemn,  insti- 
tuted at  the  instance  of  the  said  defendants.  This  is  not  denied 
in  the  answer,  but  it  is  sought  therein  to  avoid  the  effect  of  the 
allegation  by  the  statement  that,  prior  to  the  commencement  of 
this  proceeding,  an  action  in  equity  was  commenced  by  the  princi- 
pal defendants  for  the  purpose  of  testing  the  validity  of  the  said 
conveyance. 

Proceedings  to  condemn  the  right  of  way  for  a  railway  corpora- 
tion may  be  instituted  bv  either  the  owner  or  the  corporation, 
but  this  can  only  be  done  m  case  the  owner  refuses  to  grant  the 
right  of  way,  or  the  parties  are  unable  to  agree  upon  the  compen- 
sation to  be  paid  therefor.    Code,  §  1244. 

In  the  present  case,  the  compensation  has  been  not  only  agreed 

upon,  but  paid  the  owner  by  the  plaintiff ;  and  the  former  had 

conveyed  tne  right  of  way  to  the  corporation.     This  being  so, 

the  proceeding  condemning  the  right  of  way  by  the  sheriff's  jury 
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is  void  for  want  of  jurisdiction  over  the  subject-matter.  In  fact, 
there  was  no  subject-matter  in  relation  to  which,  under  the  statute, 
the  sheriff  had  tie  power  to  act.  There  was  no  dispute  to  settle, 
and  no  condemnation  required.  The  conveyance  vested  the  title 
to  the  right  of  way  in  the  plaintiff,  unless  it  was  void.  This  is 
not  claimed.  But,  as  we  understand,  for  some  reason  not  appar- 
ent in  the  record  it  is  claimed  the  conveyance  is  voidable.  Con- 
ceding this  to  be  so,  until  it  was  set  aside  in  a  proceeding  insti- 
tuted for  that  purpose  it  at  least  had  the  effect  to  prima  facte 
vest  the  legal  title  to  the  right  of  way  in  the  plaintiff,  and,  there- 
fore, the  sheriff's  jury  had  no  jurisdiction  over  the  subject-matter 
at  the  time  they  were  called  on  to  act. 
Affirmed. 


"West 

v. 

West  and  East  R.  R.  Co. 

(61  Mississippi  Reports,  586.) 

Where  a  railroad  company  has  made  an  actual  visible  location  of  its  line  by 
driving  stakes,  blazing  trees,  etc.,  a  reference  to  the  land  in  the  petition  for 
condemnation  as  i(the  land  on  which  the  road  has  been  located"  is  suffi- 
ciently accurate  to  notify  the  owner  what  property  is  sought  to  be  con- 
demned. 

A  replication  alleging  facts  which  if  proven  would  show  that  the  verdict 
of  condemnation  under  which  a  railroaa  claims  to  have  entered  land  was  in 
fact  no  verdict  at  all,  but  merely  a  void  act  of  unauthorized  individuals,  is 
not  an  attempt  to  attack  the  verdict  collaterally. 

A  jury  summoned  to  assess  the  damages  for  land  sought  to  be  condemned 
by  a  railroad  having  signed  their  verdict  and  dispersed,  becomes  then  functus 
officio,  and  any  subsequent  act  done  by  them  is  of  no  more  effect  than  an  act 
by  any  unauthorized  individuals. 

Having  signed  their  verdict  and  delivered  it  to  a  messenger  to  be  deposited 
with  the  proper  custodian  thereof,  the  jury  has  no  further  control  over  it  aud 
cannot  afterward  act  judicially  in  reference  to  it. 

If  a  railroad  company  prevail  upon  a  party  to  whom  a  verdict  of  condem- 
nation has  been  intrusted  for  delivery  to  the  proper  ciiBtodian  to  suppress  it, 
it  cannot  afterward  take  advantage  of  its  own  wrong  by  insisting  that  an 
actual  return  was  necessary  to  give  it  validity  as  a  final  and  complete  adju- 
dication. 

Appeal  from  the  Circuit  Court  of  Holmes  County. 

Hon.  Chas.  H.  Campbell,  Judge. 

The  facts  are  stilted  in  the  opinion. 

Gwin  &  Noel  and  J.  L.  Harris  for  the  appellant. 

Calhoon  &  Green  for  the  appellee. 
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Cooper,  J. — This  is  an  action  of  trespass  quare  dausum  f regit 
brought  by  the  appellant  against  the  appellee  to  recover  damages 
-caused  by  the  consrruction  of  the  road  or  the  appellee  over  certain 
lands  of  the  appellant.  The  defendant  justified  its  entry  by  set- 
ting up  a  condemnation  of  the  land  under  the  provisions  of  its 
charter. 

The  plaintiff  replied  in  substance :  First,  that  some  of  the  tres- 
passes complained  of  were  committed  prior  to  any  proceedings  to 
■condemn  ;  second,  that  the  defendant  trespassed  by  digging  upon 
other  parts  of  the  land  than  that  condemned ;  third,  that  the  ver- 
dict and  condemnation  under  which  the  defendant  claimed  to  enter 
was  void  for  the  reason  that  there  had  previously  been  an  award 
of  damages  by  the  verdict  of  a  jury  summoned  on  the  petition  of 
the  defendant,  which  verdict,  after  it  had  been  rendered  and  sub- 
scribed by  the  jury  and  intrusted  to  oue  of  the  jurors  to  be  by  him 
■deposited  in  the  proper  office,  was  by  the  fraudulent  conduct  of  the 
•defendant  prevented  from  reaching  its  destination,  and  in  substitu- 
tion of  which  the  defendant  procured  those  persons  who  had  served 
as  jurors  to  make  and  deposit  in  the  office  of  the  circuit  clerk  of 
the  county  (where  by  the  charter  of  the  company  verdicts  of  juries 
in  condemnation  proceedings  were  required  to  be  deposited),  a  cer- 
tificate that  they  had  failed  to  agree  upon  a  verdict,  and  thereupon 
had  procured  the  issuance  of  an  alias  writ  of  ad  quod  damnum^ 
upon  which  the  verdict  had  been  rendered  under  which  the  de- 
fendant had  entered ;  fourth,  that  the  proceedings  to  condemn 
•were  void  because  the  petition  for  condemnation  failed  to  describe 
the  laud  which  the  company  proposed  to  acquire;  and  fifth,  that 
the  company  had  not  paid  the*  amount  assessed  as  damages  by  the 
jury  before  its  entry. 

^Demurrers  were  sustained  to  the  third  and  fourth  replications  as 
above  noted  and  issues  joined  on  the  others  on  which  there  has 
been  a  verdict  and  judgment  for  the  defendant.  We  are  satisfied 
•that  the  finding  of  the  jury  was  in  conformity  with  the  testimony. 
The  demurrer  to  the  fourth  replication  was  properly  sustained. 
The  petition  states  that  the  line  of  the  railroad  had  been  located 
over  the  land  of  the  plaintiff,  which  *\7a8  correctly  described,  and 
the  proof  shows  that  at  the  time  the  petition  was  filed  both  the 
preliminary  and  final  surveys  had  been  made.  The  verdict  of  the 
jury  shows  that  the  jurors  had  "carefully  examined  the  land  along 
the  line  of  said  railroad"  and  had  estimated  the  damage  "  done  to 
the  land  bv  the  construction  of  a  railroad  to  the  extent  of  fiftvfeet 
on  each  side  of  the  fifty  feet  of  said  line."  It  is  shown  by  the  evi- 
dence that  the  road  had  not  been  constructed  at  the  time  of  the 
award  by  the  jury,  but  we  think  it  is  sufficiently  shown  that  the 
"location"  had  been  made  by  visible  marks  indicating  the  line. 
We  know  as  a  matter  of  general  history  of  these  enterprises  that 
the  final  surveys  are  indicated  by  such  markings,  by  pegs  in  the 
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open  fields,  and  by  "  bkzing  "  the  trees  along  the  line  where  it 
passes  through  timbered  lands.  No  objection  was  taken  by  the- 
plaintiff  at  the  time  of  the  proceedings  to  condemn.  It  appears- 
that  the  jury  viewed  the  land  "  along  the  line  "  of  the  road,  and  we 
think  that  it  must  be  assumed  that  the  location  referred  to  in  the 
petition  was  an  actual  visible  location  of  the  line.  Under  6uch  cir- 
cumstances a  reference  to  the  land  as  that  on  which  the  road  had 
been  located  was  sufficiently  accurate  to  notify  the  owner  what 
property  was  sought  to  be  condemned.  The  ground  of  the  de- 
murrer to  the  third  replication  was  that  by  it  the  plaintiff  sought  to 
attack  the  verdict  of  tlie  jury  collaterally.  To  U6  it  seems  that  the 
effect  of  the  replication  was  not  to  attack  the  verdict,  but  to  estab- 
lish the  true  verdict  and  to  show  that  the  verdict  relied  on  was  no 
verdict  whatever,  that  the  issuance  of  the  second  writ  was  unau- 
thorized and  the  proceedings  thereunder  a  nullity. 

The  charter  of  the  defendant  provides  that  "upon  the  applica- 
tion of  either  party  the  clerk  of  the  circuit  court  in  the  county  in 
which  the  land  lies  shall  issue  a  writ  of  ad  quod  damnum,  directed 
to  the  sheriff  of  said  county,  who  shall  immediately  upon  the  re- 
ception of  said  writ  cause  a  jury  of  seven  good  and  lawful  men  to 
be  on  said  land  on  a  day  appointed,  of  which  five  days'  notice  shall 
be  given  to  the  party  or  parties,  which  jury,  after  being  duly 
sworn  by  said  sheriff  to  make  true  and  lawful  inquest  of  the  dam- 
ages suffered  by  such  owner  or  estate  by  reason  of  the  construction' 
of  said  road  through  said  land,  shall  proceed  to  view  such  land  and 
ascertain  and  assess  such  damages.  The  verdict  of  inquest  of  such 
jury  shall  be  returned  to  the  office  of  said  clerk,  and  if  the  said 
company  shall  within  six  months  after  such  return  pay  the  amount 
thereof  into  the  hands  of  such  clerk,  for  the  person  or  persons  en- 
titled thereto,  the  title  to  such  lands  shall  at  once  vest  in  the  said 
company." 

By  her  replication  the  plaintiff  proposed  to  show  that  the  jury 
which  was  impanelled  by  the  sheriff  did  meet  and  take  the  oath  and 
assess  the  damages  and  agree  upon  a  verdict  and  reduce  it  to  writ- 
ing, and  sign  and  subscribe  it.  and  commit  it.  to  the  hands  of  one  of 
their  number,  to  be  by  him  delivered  to  the  proper  office,  and  that 
thereupon  the  jury  dispersed  and  never  again  met. 

But  for  the  fraud  of  the  company  this  verdict  we  must  suppose 
would  have  been  delivered  by  the  party  to  whom  it  was  intrusted, 
and  if  this  had  been  done  it  is  apparent  that  no  subsequent  jury 
could  have  been  impanelled  to  malce  another  award.  The  jury 
having  agreed  upon  the  verdict  as  stated  in  the  replication  and 
placed  it  in  the  hands  of  a  messenger  to  l>e  delivered  to  the  clerk 
of  the  court,  and  having  dispersed  to  their  homes,  had  no  fur- 
ther power  or  control  over  the  verdict.  It  was  the  duty  of  the 
person  to  whom  it  was  delivered  to  convey  it  to  the  office  desig- 
nated for  its  deposit,  and  if  the  railroad  company  prevailed  upon. 
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lim  to  suppress  it,  it  could  not  take  advantage  of  its  own  wrong 
by  insisting  that  an  actual  return  was  essential  to  give  it  validity  as 
a  final  and  complete  adjudication.  The  act  of  the  persons  who 
had  composed  the  jury  in  subsequently  signing  and  returning  a 
•certificate  that  the  jury  could  not  agree  was  a  nullity,  for  it  was 
but  the  individual  act  of  each  of  the  persons  and  not  the  act  of  the 
iurv. 

The  object  of  the  plaintiff  was  then  not  to  attack  the  verdict  of 
the  jury  collaterally,  but  to  show  that  what  purported  to  be  the 
verdict  was  not  in  truth  a  verdict  at  all,  but  the  certificate  of  pri- 
vate individuals,  which  itself  contradicted  the  true  record. 

How  does  the  act  of  the  company  stated  in  the  replication  differ 
-in  its  practical  effect  from  the  forcible  caption  of  the  verdict  from 
the  custodian  to  whom  it  was  committed  ?  The  juror  who  took 
the  award  held  it  as  the  mere  messenger  of  the  body  by  whom  it 
had  ben  found;  the  jury  having  dispersed  became  functus  officio, 
and  could  no  longer  do  any  judicial  act;  whatever  those  persons 
who  had  composed  the  jury  afterward  did  was  done  not  officially 
nor  with  power  to  bind  or  to  release  any  one,  and  though  they 
professed  to  act  as  a  jury  their  assumption  of  authority  was  of  no 
effect.  If,  therefore,  the  facts  stated  in  the  replication  are  sns- 
•ceprible  of  proof,  it  will  follow  that  unless  the  damages  awarded  by 
the  jury  whose  verdict  was  suppressed  were  deposited  by  the  com- 
pany for  the  plaintiff  in  the  bands  of  the  proper  officer  prior  to 
the  entry  of  the  company  on  her  lands,  such  entry  was  a  trespass, 
.and  the  plaintiff  is  entitled  to  recover-. 

The  judgment  is  reversed,  the  demurrer  to  the  replication  over- 
ruled. 


Ohio  River  E.  R.  Co. 

v. 

Harness. 

(24  West  Virginia  Reports,  511.) 

The  application  of  a  railroad  company  to  condemn  land  for  the  use  of  its 
Toad  described  the  land  to  be  taken  as  a  strip  of  land  sixty  feet  in  width, 
being  thirty  feet  wide  on  each  side  of  the  centre-line  of  its  road,  containing 
4^%  acres.  Beginning  at  the  point  where  the  centre-line  of  said  railroad, 
as  located,  crosses  the  boundary- line  of  the  landowner,  and  thence  through  his 
land  situated  on  a  certain  creek,  in  a  certain  county,  giving  the  courses  and 
distances  of  the  lines,  the  general  direction  of  the  curves,  and  the  radius  of 
•each  curve.  Held,  that  the  land  proposed  to  be  taken  was  described  with 
the  "  reasonable  certainty  "  required  by  section  5  of  chapter  18  of  the  Acts  of 
the  West  Virginia  Legislature  of  1881,  and  that  the  verdict  of  a  jury  ascer- 
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taining  that  a  certain  sum  will  be  sufficient  compensation  for  "so  much  of 
the  real  estate  of  the  owner,  mentioned  and  described  in  the  within  applica- 
tion as  is  proposed  to  be  taken,"  described  the  land  with  sufficient  cer- 
tainty. 

The  court  having  appointed  commissioners  for  the  purpose,  they  returned 
their  report,  whereby  they  ascertained  that  two  hundred  and  twenty-five 
dollars  was  a  sufficient  compensation  for  the  land  proposed  to  be  taken,  and 
for  damages  to  the  residue  of  the  real  estate  of  the  landholder,  which  sum* 
the  applicant  paid  into  court,  and  the  landowner  demanded  that  his  com- 
pensation be  ascertained  by  a  jury,  who  by  their  verdict  ascertained  his 
compensation  to  be  nine  hundred  and  ninety-nine  dollars;  and  thereupon 
the  court  gave  judgment  in  favor  of  the  landowner  against  the  applicant  for 
the  whole  amount  of  the  verdict  with  interest  from  the  date  of  the  judgment 
and  costs,  to  which  the  applicant  obtained  a  writ  of  error.     HM — 

That  the  judgment  should  have  been  rendered  for  seven  hundred  and 
seventy -four  dollars,  the  excess  found  by  said  verdict,  over  the  sum  of  two* 
hundred  and  twenty-five  dollars,  ascertained  by  said  commissioners,  with  in- 
terest from  the  date  of  said  judgment  and  costs. 

That  the  error  in  said  judgment  could  have  been  amended  in  the  manner 
prescribed  by  section  5  of  chapter  184  of  the  Code. 

That  no  motion  having  been  made  by  said  appellant  to  so  amend  said 
judgment,  the  same,  under  section  6  of  said  chapter,  will  be  amended  in 
this  court;  and  when  so  amended,  will  be  affirmed  with  damages  and  costs 
to  the  appellee,  as  the  party  substantially  prevailing. 

On  January  17, 1883,  the  Ohio  River  R.R.Co.,  a  corporation  under 
the  laws  of  West  Virginia,  filed  in  the  clerk's  office  of  the  circuit 
conrt  of  Pleasants  county  an  application  in  writing,  setting  forth 
in  substance  that  it  proposed  to  construct  a  railroad  in  said  county, 
through  the  lands  oi  Solomon  Harness  and  others,  and  that  it  pro- 
posed to  take  of  the  lands  of  said  Harness,  for  the  purposes  of  its  roadr 
a  6trip  of  land  particularly  described  as  follows  :  Beginning  at  the 
point  where  the  centre-line  of  said  railroad,  as  located,  crosses  the 
boundary-line  of  the  land  of  said 'Harness  and  J.  L.  Harness,  thence 
following  said  centre-line  on  a  curve  to  the  right,  having  a  radius 
of  seventeen  thousand  one  hundred  and  eighty-eight  feet,  one  hun- 
dred and  twenty-five  feet  to  the  tangent  point  of  said  curve,  thence 
south  seventy-six  degrees  and  fifty-four  minutes,  west  four  hundred 
feet  to  a  point  of  curve,  thence  on  a  curve  to  the  right  having  a 
radius  of  four  thousand  nine  hundred  and  eleven  feet,  five  hundred 
feet  to  a  point  of  compound  curve,  thence  on  a  curve  to  the  right 
having  a  radius  of  four  thousand  eight  hundred  and  seventy-five 
feet,  six  hundred  feet  to  the  tangent  point  of  said  curve,  thence 
south  eighty-seven  degrees  and  thirty-four  minutes,  west  one  thou- 
sand two  hundred  and  seventy  feet  to  the  boundary-line  of  the  lands- 
of  Solomon  Harness;  said  land  proposed  to  be  taken  being  part  of 
the  lands  of  Solomon  Harness,  situate  on  Bull  Creek,  in  Pleasant* 
county,  West  Virginia;  and  the  applicant  filed  therewith,  as  part 
of  his  application,  a  plat  of  said  land  proposed  to  be  taken,  which 
is  marked  "A."  The  application  in  all  other  respects  was  exactly 
in  accordance  with  the  requirements  of  section  5  of  chapter  18  of 
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the  Acts  of  the  Legislature  ot  1881.  The  land  proposed  to  be 
taken  was  described  in  said  plat,  marked  "A,"  almost  exactly  in  the 
words  stated  in  the  application,  except  that  it  stated  "  the  said  strip 
of  land  is  sixty  feet  wide,  being  thirty  feet  on  each  side  of  the  above 
centre-line,  and  contains  3-j8^  acres."  Notice  was  given  to  the 
said  Harness  on  January  18,  1883,  that  on  February  5,  1883,  the 
applicant  would  ask  the  said  court  to  appoint  commissioners  to 
ascertain  the  compensation  to  which  he  was  entitled  for  the  land 
proposed  to  be  taken,  describing  as  before  set  forth  in  the  applica- 
tion and  in  said  "  Exhibit  A." 

On  the  5th  of  February,  1883,  the  said  circuit  court,  on  the 
motion  of  the  applicant,  by  agreement  of  the  parties  appointed  five 
commissioners  to  ascertain  the  compensation  to  which  said  Harness 
was  entitled.  On  the  26th  February,  1883,  the  commissioners  re- 
turned their  report,  whereby  they  ascertained  the  said  compensa- 
tion to  be  two  hundred  and  twenty-five  dollars,  and  on  the  21st  day 
of  February,  1883,  the  applicaut  paid  into  court  the  sum  of 
two   hundred   and    twenty- six    dollars  and   thirteen   cents,   the 

¥Cgregate  of  said  damages  and  interest  thereon  to  that  date, 
lie  defendant  moved  the  court  to  quash  the  report,  which  motion 
was  overruled,  and  he  then  demanded  that  his  compensation  be  as- 
certained by  a  jury,  which  was  accordingly  ordered.  The  question 
was  submitted  to  a  jury  of  freeholders,  who  on  June  13,  1883,  re- 
turned a  verdict  in  these  words :  "  We  the  jury  are  of  the  opinion 
that  nine  hundred  and  ninety-nine  dollars  will  be  a  just  compensation 
for  so  much  of  the  real  estate  of  Solomon  Harness  mentioned  and 
described  in  the  within  application  as  is  proposed  to  be  taken  by 
the  applicant,  the  Ohio  River  R.  R.  Co.,  as  well  as  for  damages  to 
the  residue  of  the  said  real  estate  beyond  the  peculiar  benefits  which 
may  be  derived  in  respect  to  such  residue  from  the  work  to  be  con- 
structed, and  we  therefore  assess  his  damages  at  nine  hundred  and 
ninety-nine  dollars."  The  applicant  moved  the  court  to  arrest  the 
judgment  and  set  aside  this  verdict  and  grant  it  a  new  trial  on  the 
grounds  that  said  verdict  was  contrary  to  law,  and  defective  in  this, 
that  it  does  not  properly  describe  the  land  condemned  or  taken  by 
the  applicant,  and  does  not  describe  the  land  taken  with  convenient 
certainty,  or  give  any  sufficient  description  of  the  same,  and  only 
describes  the  land  by  reference  to  the  application,  which  motions 
the  court  overruled,  and  the  applicant  excepted  by  proper  bill  of 
exceptions,  and  the  court  on  June  14,  1883,  entered  judgment  on 
the  verdict  that  the  said  Solomon  Harness  recover  of  the  Ohio 
River  R.  R.  Co.  the  said*  sum  of  nine  hundred  and  ninety-nine 
dollars  with  interest  thereon  from  that  date  and  his  costs.  To  this 
judgment  the  applicant  obtained  a  writ  of  error  and  supersedeas 
from  a  judge  of  this  Court. 

Leonard  &  Caldwell  for  plaintiff  in  error. 

Loomis  &  Tavenner  for  defendant  in  error. 


408  OHIO   RIVER  R.   K.   CO.  V.  HARNESS. 

Woods,  J. — The  counsel  for  the  appellant  insist  that  the  judg- 
ment of  the  circuit  court  should  be  reversed.  First,  because  the 
verdict  of  the  jury  did  not  describe  the  land  to  be  taken  with  suf- 
ficient certainty ;  and  secondly,  the  judgment  rendered  upon  the 
verdict  was  for  the  whole  amount  thereof,  wh$n  it  ought  only  to 
have  been  rendered  for  the  excess  of  the  verdict  over  and  above 
the  amount  of  compensation  ascertained  by  the  report  of  the  com- 
missioners. 

Section  5  of  chapter  18  of  the  Acts  of  1881  requires  that  the 
application  to  take  real  estate  for  the  construction  of  a  railroad, 
must  not  only  be  in  writing)  but  it  must  describe  with  reasonable 
certainty  the  real  estate  proposed  to  be  taken  ;  and  by  section  6  of 
that  chapter,  ten  days'  notice  of  such  application  shall  be  served  on 
the  owners,  claimants  or  persons  holding  liens  (on  the  land),  and 
the  notice  may  be  given  either  before  the  application  is  presented 
or  afterwards.  These  duties  are  imposed  upon  the  applicant,  which 
he  must  perform  before  the  court  can  take  jurisdiction  of  the  mat- 
ter. Failing  in  this,  he  can  have  no  standing  in  court.  If  the 
applicant  fail  to  describe  with  sufficient  certainty  the  land  proposed 
to  be  taken,  or  neglect  to  give  the  notice  required,  the  landowner 
may  successfully  resist  the  application  ;  but  if  he  see  proper  to  do 
so,  he  may  waive  these  defects,  and  any  uncertainty  in  the  de- 
scription of  the  land  to  be  taken  may  be  corrected  by  the  commis- 
sioners' report.  But  as  the  applicant  may  at  any  time  before  final 
judgment  abandon  his  proceedings,  whether  they  be  right  or  wrong, 
it  would  seem  that  technical  objections  in  his  own  proceedings 
merit  but  little  consideration.  But  in  the  case  under  consideration 
the  application  and  notice  thereof  served  upon  the  landowner 
seems  to  have  been  prepared  with  unusual  care,  being  in  every  re- 
,  spect  in  exact  accordance  with  the  provisions  of  the  statute  made 
in  regard  thereto;  and  in  no  respect  is  this  care  more  manifest  than 
in  the  description  of  the  strip  of  land  to  be  taken.  The  beginning 
is  fixed  at  the  "point  where  the  centre-line  of  said  railroad  as 
located  crosses  the  boundary-line  of  the  lands  of  Solomon  Harness 
and  J.  L.  Harness,  etc.,"  and  from  that  point  the  courses  and  dis- 
tances of  the  points  of  the  line,  the  general  direction,  and  the  radii 
,of  the  curves  are  all  given,  until  the  line  passes  over  the  boundary- 
line  of  said  land.  It  would  seem  to  be  impossible  to  describe  the 
beginning  and  the  ending  and  the  exact  direction  of  a  line  with 

freater  precision  than  is  done  in  appellant's  application  in  this  case, 
kit  the  appellant  was  still  more  particular  in  describing  the  land 
to  be  taken,  for  he  filed  with  his  application,  and  made  the  same  a 
part  thereof,  a  plat  of  the  land  which  it  proposod  to  take,  describ- 
ing it  in  the  same  manner;  and  in  addition  to  this,  it  further 
described  the  land  to  be  taken  as  a  strip  sixty  feet  in  width,  thirty 
feet  wide  on  each  side  of  the  "above-described  centre-line,  and 
contains  83^  acres  of  land."     From  this  application  and   plat, 
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•which  was  a  part  thereof,  made  by  the  applicant's  engineers  and 
servants,  there  could  be  .no  difficulty  in  finding  and  identifying  the 
location  and  boundary  of  the  strip  of  land  proposed  to  be  taken.  It 
was  not  only  described  with  the  reasonable  certainty  required  by 
the  statute,  but  with  the  greatest  possible  degree  of  certainty. 
There  can  be  no  question  such  a  degree  of  certainty  would  be  suf- 
ficient in  any  deed  conveying  said  land,  or  in  any  verdict  in  action 
of  ejectment  recovering  the  same.  The  verdict  of  the  jury  in  this 
-case  ascertained  that  nine  hundred  nifd  ninety-nine  dollars  was  a 
just  compensation  for  so  much  of  the  real  estate  of  Solomon  Har- 
ness, "  mentioned  and  described  in  the  within  application,"  as  is 
proposed  to  be  taken,  etc.,  '•  as  well  as  for  the  damages  to  the  residue 
of  said  real  estate,"  etc.  This  verdict  could  not  have  rendered  the 
•description  of  the  land  proposed  to  be  taken  more  certain,  if  it  had 
transcribed  into  the  body  of  it  the  exact  description  found  in  the 
application  and  the  plat  filed  with  and  made  a  part  of  it,  for  that  is 
certain  which  may  be  rendered  certain.  Allen  v.  Gibson,  4  Rand. 
468  ;  2  Lorn.  Dig.  210-212.  We  are  therefore  of  opinion,  the  land 
proposed  to  be  taken  was  described  with  sufficient  certainty  in  the 
verdict,  and  that  the  court  did  not  err  in  overruling  the  applicant's 
motions  in  arrest  of  judgment,  and  to  set  aside  the  verdict  and  award 
it  a  new  trial. 

But  the  appellant  insists  that  the  circuit  court  erred  in  entering 
up  a  judgment  for  the  whole  amount  of  the  verdict  instead  of  a 
judgment  only  for  the  excess  of  the  verdict  over  and  above  the 
amount  ascertained  by  the  report  of  the  commissioners.  It  will  be 
seen  that  the  commissioners  ascertained  that  the  sum  of  two  hun- 
dred and  twenty-five  dollars  was  a  just  compensation  to  the  said 
Solomon  Harness  for  the  land  proposed  to  be  taken  and  for  his 
damages  to  the  residue  of  his  real  estate,  and  this  sum  with  its  in- 
terest was  paid  into  court  on  the  21st  day  of  March,  1883.  That 
sum  remains  under  the  control  of  the  court,  subject  to  the  control 
of  the  landowner,  unless  otherwise  disposed  of  by  the  court  accord- 
ing to  section  23  of  the  said  act  of  the  Legislature.  By  section  21 
of  the  said  act  it  is  provided  that  "  when,  after  such  payment  into, 
•court  as  is  mentioned  in  the  preceding  section,  a  subsequent  report 
is  made  which  is  confirmed  and  ordered  to  be  recorded,  or  the  ver- 
dict of  a  jury  is  fouud,  if  the  sum  ascertained  by  such  subsequent 
report  or  verdict  exceed  what  was  ,so  paid,  and  the  applicant  fail 
to  pay  the  same,  judgment  shall  be  given  against  him  for  the  amount 
of  such  excess,  witli  legal  interest  thereon  from  the  date  of  such 
subsequent  report  or  verdict,  until  payment."  By  section  24  the 
landholder  shall,  in  such  a  case,  recover  his  costs.  It  is  apparent 
from  the  reading  of  the  statute  that  the  circuit  court  erred  in  enter- 
ing judgment  against  the  appellant  for  the  sum  of  nine  hundred 
and  ninety-nine  dollars,  the  amount  of  said  verdict,  when  the 
statute  required  that  the  judgment  should  have  been  rendered  for 
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seven  hundred  and  seventy-four  dollars,  the  excess  found  by  the 
verdict  over  the  sum  of  two  hundred  and  twenty-live  dollars  ascer- 
tained by  said  commissioners,  with  interest  thereon  from  the  date 
of  the  verdict,  and  the  costs.  But  as  this  is  an  error  which  appears 
upon  the  record  by  the  vrrdict,  the. report  of  the  commissioners, 
and  by  said  order  paying  into  court  the  said  sum  of  two  hundred 
and  twenty-five  dollars,  ascertained  by  said  commissioners,  and 
miglit  therefore  have  been  safely  amended  in  the  manner  prescribed 
iti  section  5  of  chapter  134*of  the  Code,  and  as  no  effort  was  made 
to  so  amend  it,  the  same,  under  the  provisions  of  section  6  of  said 
chapter,  can  now  be  amended  in  this  Court.  Connor  v.  Flesh  man, 
4  W.  Va.  693;  Hawker  v.  B.  &  O.  R.  R.  Co.,  15  W.  Ya.  628; 
Statisburv  v.  Stansburv's  Adm'r,  20  W.  Va.  23:  Richardson's  Ex'r 
v.  Jones,  12  Gratt.  53;  Stringer*?.  Anderson,  23  W.  Va.  482. 

We  are  therefore  of  opinion  and  consider  that  the  said  judgment 
of  the  circuit  court  rendered  in  this  cause  on  the  14th  day  of  June, 
1883,  be  and  the  same  is  so  amended  that  the  said  Solomon  Har- 
ness recover  of  the  Ohio  River  R.  R.  Co.  the  sum  of  seven  hundred 
and  seventy-four  dollars,  with  interest  thereon  from  the  14th  day  of 
June,  1883,  together  with  his  costs  by  him  about  his  defence  in 
this  behalf  in  said  circuit  court  expended,  and  that  the  said  judg- 
ment, so  amended,  be  and  the  same  is  hereby  affirmed,  with  costs  to 
the  appellee,  the  party  substantially  prevailing,  and  damages  ac- 
cording to  law. 

Amended  and  affirmed. 


Toledo,  A.  A.  akd  N.  R.  Co. 

v. 

MlTNSON. 

(Advance  Case,  Michigan.     May  18,  1885.) 

Description  of  land  in  petition,  made  the  foundation  of  condemnation  pro- 
ceedings, and  in  the  report  of  the  jury,  held  insufficient. 

Without  the  consent  of  the  parties  the  jury  have  no  power  to  bind  the 
railroad  company  to  build,  or  the  landowners  to  accept,  as  part  of  the  dam- 
ages, a  wagon  bridge,  but  must  award  damages  on  a  money  basis. 

Appeal  from  Shiawassee. 
G.  R.  Lyon  for  petitioner. 

Griswold  &  Densmore  and  James  M.  Goodell  for  respondents 
and  appellants. 

Champlin,  J. — This  is  an  appeal  from  the  probate  court  of 
Shiawassee  county,  in  proceedings  taken  by  plaintiff  to  condemn 
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the  lands  of  defendants  for  the  use  of  its  railroad.  In  proceedings- 
based  npon  the  right  of  eminent  domain  it  is  well  settled  that 
every  material  requirement  of  the  statute  must  be  strictly  followed, 
and  the  proceedings  must  show  affirmatively  substantial  adherence- 
to  the  course  therein  prescribed.  An  appeal  from  the  confirma- 
tion of  the  report  of  an  assessment  of  damages  by  jury  brings- 
up  the  case  as  it  stood  before  the  court  confirmed  the  report 
(Peninsular  Ry.  Co.  v.  Howard,  20  Mich.  18) ;  and  while  under  the 
present  statute  the  notice  of  appeal  must  point  out  the  errors  and 
objections  to  the  proceedings  had  in  the  premises,  all  others  being* 
deemed  to  have  been  waived,  and  while  the  statute  requires  the 
supreme  court  to  pass  upon  those  only,  yet  jurisdictional  defects- 
may  be  noticed  at  any  stage  of  the  proceedings,  for  the  reason  that 
if  the  court  proceeds  without  jurisdiction,  the  whole  proceedings- 
are  null  and  void ;  and  it  would  be  of  no  avail  to  send  the  matter 
back  for  further  proceedings  before  the  court,  or  another  jury.  It 
is  therefore  proper  here  to  point  out  that  the  petition  filed  as  the* 
foundation  of  these  proceedings,  as  decided  by  this  court  in  the 
case  of  Chicago  &  M.  L.  S.  R.  Co.  v.  Sanford,  23  Mich.  418,  was 
insufficient  to  confer  jurisdiction,  because  it  did  not  comply  with 
the  requirement  of  the  statutes  prescribing  what  such  petition 
should  contain.  The  law  requires  that  each  distinct  parcel  of  hind 
shall  be  described,  and  the  owner  thereof,  if  known,  shall  be 
named. 

In  the  case  referred  to  above,  the  petition,  instead  of  describing 
the  several  parcels  of  lands,  described  the  government  subdivisions 
across  which  the  line  of  the  road  was  laid,  as  surveyed  and  located 
by  the  railroad  company,  reference  being  had  to  the  map  and  sur- 
vey thereof  on  file  in  the  county  register's  office.  It  also  stated 
with  precision  the  starting  point,  which  this  petition  does  not  do, 
and  tnence  gave  the  survey  by  course  and  distance  to  the  point  of 
departure  from  the  lands,  and  located  such  point.  The  following 
is  the  description  contained  in  the  petition  before  us  in  this  case: 
"A  strip  or  parcel  of  land  one  hundred  feet  in  width,  commencing 
on  the  ea6t  line  of  the  west  half  of  the  southeast  quarter  of  section 
twenty-two,  and  running  thence  north  59  degrees  10  minutes  west,, 
across  the  west  half  of  the  Southeast  quarter  and  the  southwest 
quarter  of  said  section  twenty-two,  township  eight  north,  range 
one  east,  and  lying  fifty  feet  on  each  side  of  the  centre  line  of 
the  Toledo,  Ann  Arbor  &  North  Michigan  R.  R.,  as  located  and 
established  as  shown  by  said  map  and  survey,  and  staked  out  upon 
and  across  said  section ;  that  the  stakes  are  standing  and  placed  in 
said  parcels  or  strips  of  land  to  mark  the  line  of  said  track ;  are 
in  centre  line  of  the  strips  or  parcels  of  land  so  proposed  to  be 
taken." 

This  infirmity  extends  throughout  the  whole  proceedings.  In 
the  reports  of  the  jury  no  definite  description  of  the  land  taken 
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from  each  owner  is  given,  bnt  simply  a  parcel  of  land  100  feet 
wide,  lying  50  feet  on  each  side  of  the  centre  line  of  the  Toledo, 
Ann  Arbor  &  Northern  Michigan  R.  R.,  as  located  and  established 
as  shown  by  its  map  and  survey,  and  staked  out  in  said  land, 
commencing  on  the  east  line  of  the  southwest  quarter  of  section 
twenty-two,  township  eia;ht  north,  range  one  east,  in  said  county, 
and  running  thence  north  59  degrees  west,  across  said  southwest 
quarter.  The  survey  and  map  are  not  made  a  part  of  the  report, 
and  there  is  nothing  to  show  whether  the  survey  contains  any 
data  whereby  the  line  can  be  found. 

The  foregoing  is  the  description  of  Charles  G.  Monson's  land, 
and  that  relating  to  Ethial  L.  Munson  is  equally  indefinite.  Hut 
aside  from  this,  the  report  of  the  jury  and  the  order  confirming  the 
same  cannot  he  supported.  The  jury,  in  awarding  compensation 
to  Charles  Gr.  Munson,  did  not  do  so  on  a  money  basis,  lint 
awarded  that  the  damage  and  compensation  which  ought  justly  to 
be  made  by  said  railway  company  to  the  owners  or  parties  in- 
terested in  said  real  estate,  as  well  for  the  value  ojf  the  same  as 
for  the  damages  resulting  from  such  taking,  is  the  sum  of  $125, 
and  the  construction  of  a  wagon-bridge  across  the  cut  in  the  most 
convenient  place  for  said  Charles  G.  Munson.  This  they  had  no 
authority  to  do  without  the  assent  and  agreement  of  both  parties. 
They  could  neither  bind  the  company  to  construct  a  wagon-bridge 
nor  compel  Munson  to  accept  such  service  as  part  compensation 
for  his  land  appropriated  for  the  company's  use.  The  like  error 
pervades  the  report  of  the  jury  in  the  case  of  Ethial  L.  Munson, 
asappears  from  the  following  extract  from  their  report :  "  And  we 
did  further  ascertain  and  determine  that  the  damage  and  compen- 
sation which  ought  "justly  to  be  made  by  said  railway  company  to 
the  owners  or  parties  interested  in  said  real  estate,  as  well  for  the 
value  of  the  same  as  for  the  damages  resulting  from  such  taking, 
is  the  sum  of  $125,  and  a  public  cattle  runway  under  the  railroad 
track,  and  suitable  over-crossings  at  points  most  convenient  for  the 
said  Ethial  L.  Munson."  But  worse  than  all  this,  the  jury  awarded 
to  Ethial  L.  Munson  the  damages  and  compensation  for  the  land 
taken  from  Charles,  and  then  allowed  and  awarded  damages  and 
compensation  to  Charles  G.  Munson  for  the  land  taken  from 
Ethial ;  and  the  order  of  the  probate  court  confirms  the  reports  of 
the  jury,  errors  included.  No  part  of  the  proceedings  can  be  sus- 
tained, and  an  order  must  be  entered  vacating  and  setting  them 
aside,  with  costs. 

Award  of  Damages  mutt  be  .on  Money  Basis* — That  the  award  cannot 
include  agreements  or  conditions  imposed  upon  the  company  such  as  that  in 
the  principal  case,  but  must  be  an  award  of  damages  in  money,  see  Chesapeake 
<fc  O.  R. R.  d.  Patton,  6  W.  Va.  147 ;  Chesapeake &O.RR.  e.  Halstead,  7  W. 
Va.  801 ;  Central  Ohio  R.R.  v.  Holler,  7  Ohio  St.  220 ;  Chicago,  Milwaukee,  eta, 
£.  R.  c  Melville,  66  111.  829 ;  Chicago  &  Alton  R.  R.  e.  Springfield  &  N.  W. 
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&  R,  67  111.  142;  Ham  v.  Salem,  100  Mass.  850;  Presbrey  «.  Old  Colony  & 
N.R.R,  103  Mass.  1;  Drury  «.  Midland  R.  R,  127  Mass.  571;  Pittsburgh, 
etc.,  ft.  R. «.  Rose,  74  Pa.  St.  862. 


Milwaukee  and  N.  R.  Go. 

v. 
Strange. 

t4<famtt  Case,  Wuconrin.    April  28,  1885.) 

An  order  of  the  circuit  court,  refusing  to  set  aside  an  order  of  the  judge 
thereof  condemning  land  for  the  use  of  a  railroad  company,  is  a  final  order 
tffecting  a  substantial  right  in  a  special  proceeding,  ana  is  therefore  appeal- 
able. 

In  1874  a  railroad  company  constructed  its  road-bed  and  track  over  cer- 
tain land  owned  in  fee  by  L.,  who  conveyed  the  land  to  S.  in  1880.  In  1883,, 
L,  for  a  valuable  consideration,  released  the  railroad  compauy  from  all  dam- 
ages that  arose  or  accrued  by  reason  of  the  construction  or  operation  of  the 
railroad  across  said  land,  and  acknowledged  full  satisfaction  of  all  damages. 
In  an  action  by  the  railroad  company  in  1884  to  quiet  and  perfect  its  title,  S» 
claimed  damages  and  compensation  for  the  land  taken.  Hdd,  that  S.  took 
the  land  subject  to  the  right  of  way,  and  was  not  entitled  to  compensation. 

Appeal  from  circuit  court,  "Winnebago  county. 

The  railroad  company  tiled  its  petition  under  section  1852,  Rev. 
St.,  to  have  the  rights  and  interest  of  the  parties  to  the  proceedings 
ascertained  and  determined,  and  that  if,  upon  such  determination, 
it  should  appear  that  the  petitioner  had  not  acquired  or  perfected 
full  title  to  the  land  iu  question,  then  that  proceedings  be  had  to 
condemn  the  same,  etc.  The  respondent,  John  Strange,  counter- 
claimed,  and  prayed  condemnation  and  compensation.  On  the 
heariug,  the  court,  by  an  order  dated  July  14,  1884,  found,  in  ef- 
fect, that  the  petitioner  was  entitled  to  have  and  take  for  the  use 
and  purposes  of  its  railroad  the  20  feet  in  width  of  the  land  de- 
scribed, the  centre-line  of  which  was  tlte  centre-line  of  the  peti- 
tioner's track  and  road-bed  as  constructed,  maintained,  and  used  ; 
that  the  road-bed  and  track  were  so  constructed  in  1874  by  a  rail- 
road company,  the  rights  to  which  and  in  the  land  in  question  the 
petitioner  had  succeeded ;  that  said  road-bed  and  track  had  been 
maintained,  operated,  and  used  as  such  by  the  petitioner  and  its 
predecessor  ever  since  they  were  so  constructed  iu  1874;  that  at 
the  time  of  the  location  and  construction  of  such  road-bed  and 
track  upon  such  strip  of  land  across  said  premises,  one  Koxana  F. 
Ladd  was  the  owner  in  fee  of  said  premises,  aud  continued  to  own 
the  same  until  November  6,  1880,  when  she  and  her  husband 
deeded  the  same  to  the  respondent,  John  Strange,  and  one  P.  V. 
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Lawson  ;  that  said  P.  V.  Lawson  having  died,  his  widow  and  heirs 
conveyed  an  undivided  one-half  interest  in  the  premises  to  said 
John  Strange,  who  has  since  retained  the  same;  that  May  16, 1883, 
the  said  Roxana  F.  Ladd  and  her  husband,  for  a  valuable  consider- 
ation, duly  released  under  seal  the  petitioner  and  its  predecessor 
from  all  damages  that  arose  or  accrued  to  them,  or  either  of  them, 
by  reason  of  said  construction,  operation,  and  maintenance  of  6aid 
road-bed  and  track  across  said  premises,  and  acknowledged  a  full 
satisfaction  to  said  companies  of  all  damages  that  existed,  and  that 
they  had  or  claimed  against  them,  by  reason  of  such  construction, 
operation,  and  maintenance;  that  John  Strange  was  entitled  to 
-damages  by  reason  of  such  construction,  operation,  and  mainte- 
nance, from  November  6,  1880,  and  for  the  future;  that  commis- 
sioners of  appraisal  should  be  appointed  to  assess  such  damages 
herein  to  said  John  Strauge ;  and  three  persons  were  therein  ap- 
pointed for  that  purpose,  and  the  time  of  their  first  meeting  fixed, 
and  their  duties  and  compensation  prescribed.  The  petitioner  tiled 
exceptions  to  the  portions  of  the  order  against  its  interests.  There- 
upon the  petitioner,  upon  the  records,  proceedings,  and  papers  on 
file  in  the  cause  and  theretofore  served,  obtained  an  order  to  show 
cause  why  such  prejudicial  portions  of  the  order  should  not  be  re- 
versed, vacated,  and  set  aside,  and  instead  thereof  a  finding  and  de- 
cision be  made  that  said  John  Strange  was  not  and  is  not  entitled 
to  any  damages  by  reason  of  the  construction,  operation,  and  main- 
tenance of  said  railroad  across  said  premises,  at  any  time  or  to  any 
amount,  and  that  said  proceedings  be  dismissed,  etc. 

Upon  the  hearing  of  the  motion,  it  was  determined  and  ordered 
that  the  said  motion  mentioned  in  the  order  to  show  cause,  and 
each  and  every  part  of  the  same,  and  the  relief  therein  asked,  be 
and  the  same  were  thereby  denied ;  and  that  said  order  of  July  14, 
1884,  be  in  all  respects  declared  void,  except  as  to  the  sixth  finding, 
giving  Strange  damages  from  November  6,  1880,  which  was  made 
to  stand  modified  as  follows,  to  wit :  u  that  said  John  Strange  is  en- 
titled to  damages  by  reason  of  the  construction,  operation,  and 
maintenance  of  said  railroad  across  said  premises  from  the  date  of 
the  commencement  of  these  proceedings,  and  for  the  future  ;".  from 
,  which  order  the  petitioner  brings  this  appeal. 

Geo.  II.  Noyes  for  appellant. 

P.  V.  Lawsou  for  respondent. 

Cassoday,  J. — The  order  of  the  circuit  court  refusing  to  set 
aside  an  order  of  the  judge  thereof  condemning  land  for  the  use  of 
a  railroad  company,  is  a  final  order  affecting  a  substantial  right  in 
a  special  proceeding,  and  is  therefore  appealable.  Sections  1852, 
3069,  sub.  2,  Rev.  St.;  Wisconsin  Cent.  ft.  Co.  v.  Cornell  Univer- 
sity. 52  Wis.  537  and  49  Wis.  162 ;  s.  c,  10  Am.  &  Eng.  li.  JL 
Cas.  108.     The  purpose  of  the  petition  seems  to  have  been  to  quiet 
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the  company's  title  to  the  land  in  question,  nnder  section  1852, 
Rev.  St.,  on  the  assumption  that  it  had  already  acquired  a  perma- 
nent right  to  the  same.  It  may  be  questionable  whether  such  pe- 
tition could  be  maintained  for  the  mere  purpose  of  quieting  title. 
Where  that  is  the  only  purpose,  it  is  not  perceived  wliy  a  railroad 
company  should  not  bring  its  action  therefor  the  same  as  any  other 
party.  But  here  the  respondent  counter  claimed  and  prayed  com- 
pensation. The  prayer  having  been  granted,  the  question  is  here 
upon  its  merits. 

There  can  be  no  doubt  but  what  the  company,  under  its  charter 
and  statutes,  had  the  right  to  take  and  condemn  the  land  in  ques- 
tion for  its  track  and  road-bed.  Prior  to  section  22,  c  119,  Laws 
1872,  amended  by  section  4,  c.  291,  Laws  1873  (section  1852,  Rev. 
St.),  there  was  no  general  statute  authorizing  the  owner  of  lands, 
across  which  a  railroad  had  been  located  and  constructed,  to  insti- 
tute proceedings  for  condemnation.  These  statutes  expressly  pro- 
hibit any  injunction  to  restrain  the  completion  or  operation  of  the 
road  until  the  compensation  has  been  fixed  and  determined.  Under 
these  statutes  it  has  been  repeatedly  held  that  where  the  owner  of 
tha  land  has  by  express  or  tacit  consent  permitted  the  railroad 
company  to  enter  thereon,  construct  its  road-bed  and  track,  and  oc- 
cupy the  same  for  the  purposes  of  a  railroad,  he.  has  thereby,  in 
effect,  waived  and  lost  his  former  remedy  by  injunction  or  tres- 
pass, and  is  relegated  to  proceedings  under  the  statute  to  have  his 
compensation  and  damages  assessed.  Buchneru.  Railway  Co.,  56 
Wis.  403  and  60  Wis.  264 ;  s.  c,  14  Am.  &  Eng.  R.  R.  Gas.  447; 
Hanlin  v.  Railway  Co.,  61  Wis.  575.  This  is  on  the  theory  that  by 
such  consent  the  owner  has,  in  effect,  yielded  to  the  company  the 
permanent  right  to  maintain  and  occupy,  subject  only  to  the  pay- 
ment of  compensation  when  assessed  and  ascertained,  and  that  he 
will  resort  to  no  remedy  except  to  exact  and  enforce  the  payment 
of  such  compensation.  Here  it  appeal's  that  the  railroad  company 
was  thus  permitted  by  Mrs.  Ladd,  the  owner  of  the  land,  to  enter 
thereon,  construct  its  road-bed  and  track,  and  occupy  the  same, 
for  the  purposes  of  its  railroad,  from  1874  to  the  time  she  parted 
with  her  title  in  November,  1880.  By  such  consent  and  permis- 
sion she  had  yielded  to  the  company  the  permanent  right  of  oc- 
cupancy and  easement  upon  and  over  her  land,  subject  only  to 
coinpensation  which  she  was  at  liberty  to  exact,  or  waive  altogether. 

Having  yielded  to  the  company  all  claim  to  the  permanent  ease- 
ment except  the  mere  right  to  exact  and  enforce  payment  of  com- 
pensation, the  question  recurs,  did  that  right  pass  from  her  by  vir- 
tue of  her  deed  of  November  6,  1880,  to  Strange  and  Lawson? 
That  deed  was  a  conveyance  of  the  land,  and  not  a  transfer  of  a 
claim  for  compensation  for  an  easement  long  prior  to  that  time 
given  to  the  railroad  company.  It  is  well  established  in  this  State 
that  the  grantee  of  laud  with  such  an  easement  upon  it  takes  it 
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6nlvject  to  the  easement.    Pomeroy  v.  Railway  Co.,  25  "Wis.  643 ; 
Smith  v.  Hughes,  50  Wis.  620.     Even  where  the  grantee  of  land, 
with  such   easement  upon   it,  in  "public  use,  takes  title  by  deed 
with  full  covenants,  vet  the  mere  easement  constitutes  no  breach  of 
the  covenants  therein  contained  ;  for  such  grantee  is  supposed  to 
have  purchased  the  land  subject  to  such  burden,  and  that  he  had 
deducted  from  the  purchase- price  an  amount  equal  to  the  depre- 
ciation in  value  by  reason  of   such  easement.     Id.;  Bnrbach  v. 
Schweinler,56  Wis.  390.     The  case  is  clearly  distinguishable  from 
Sherman  1?.  Railroad  Co.,  40  Wi6.  645 ;  Blesch  v.  Railway  Co.,  4& 
Wis.  183  ;  s.  c,  48  Wis.  168;  Rnsch  v.  Railway  Co.,  54  Wis.  136; 
s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  609.     Such  mere  easement  is  un- 
like the  acquisition  of  a  corresponding  strip  by  conveyance  in  fee. 
Messer  v.  Oestreich,  52  Wis.  693  ;  Racine  v.  Crotsenberg,  61  Wis. 
485. 

It  is  true  that  in  Pomeroy  v.  Railway  Co.,  supra,  the  grantor 
reserved  to  herself  the  land  occupied  by  the  railroad,  and  die  right 
to  claim  and  receive  any  and  all  damages  sustained  by  reason  of 
the  railroad  crossing  the  land  or  running  near  it ;  but  that  was  be- 
fore the  above  statutes  giving  to  the  owner  the  new  remedy  of  en- 
forcing compensation  through  condemnation  proceedings.  Such 
remedy  to  enforce  a  mere  claim  for  compensation  is,  in  effect,  the 
very  thing  that  was  so  reserved  in  the  Pomeroy  Case,  for  in  that 
case  the  land  had  in  fact  been  condemned  and  the  damages  awarded. 
It  is  unlike  Sweany  v.  U.  S.,  supra,  where  the  conveyance  to  the 
plaintiff  was  prior  to  the  statutes  cited,  and  where  no  right  to  the 
permanent  easement  was  acquired  hy  the  United  States  until  lonsp 
after  such  conveyance,  and  when  the  act  of  Congress  giving  such 
right  secured  to  the  then  owner  the  right  of  compensation.  It  fol- 
lows that  Mrs.  Ladd  never  parted  with  her  right  to  the  compensa- 
tion, and  Strange  and  Lawson  never  acquired  it.  On  the  contrary, 
the  company  settled  with  Mrs.  Ladd  therefor,  and  she,  for  a  valu- 
able consideration,  gave  the  company  a  full  release  from  such  claim, 
and  acknowledged  complete  satisfaction  therefor,  before  the  com- 
mencement of  these  proceedings.  The  result  is  that  Strange  holds 
the  lands  subject  to  the  easement  of  the  company  upon  and  over 
the  same,  and  hence  is  entitled  to  no  compensation  therefor. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded to  grant  the  petitioner's  motion  to  correct  the  findings  as* 
asked,  and  tor  further  uroceedings  according  to  law. 
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Buchanan  County  Bank 
v. 
Oxdar  Rapids,  I.  F.  and  N.  W.  By.  Co.,  Garnishee. 

(62  Iowa  Report*,  494.) 

Where  a  railroad  company  contracts  with  a  person  to  furnish  at  a  given 
ram  per  mile  its  right  of  way  at  his  own  expense,  purchasing  and  condemn- 
ing in  the  name  of  the  company,  held,  that  the  public  and  landowners  were 
not  bound  to  take  any  notice  of  the  intermediate  contractor,  but  that  as  to 
them  the  company  was  the  only  responsible  party ;  and  where  a  right  of  way 
had  been  condemned  by  the  contractor,  ana  the  award  paid  to  the  sheriff, 
but  the  landowner  had  taken  an  appeal,  and  the  company  nad  been  garnished 
by  a  judgment  creditor  of  the  landowner,  held,  further,  that  the  contractor 
was  bound  to  take  notice  of  the  garnishment,  and  his  payment  of  an*  addi- 
tional sum  to  the  landowner  in  settlement  of  the  appeal,  and  for  a  deed  for 
the  right  of  way  in  question,  did  not  exonerate  the  company  from  liability 
as  garnishee  to  account  for  the  additional  sum  so  admitted  to  be  due  to  the 
landowner,  and  judgment  in  this  case  was  properly  rendered  against  it  as 
garnishee  for  such  sum. 

The  certificate  required  to  give  this  court  jurisdiction  of  an  appeal  in  a 
case  involving  less  than  $100  must  be  sufficient  in  itself  to  present  the  ques- 
tions to  be  determined,  and  must  not  refer  the  court  to  the  record  to  ascer- 
tain such  questions. 

Appeal  from  Kossuth  Circuit  Court. 

The  plaintiff  is  the  owner  of  a  judgment  against  B.  W.  Cronan. 
An  execution  was  issued  on  the  judgment,  and  the  defendant  was 
garnished  as  a  supposed  debtor  of  Cronan,  which  alleged  obligation 
or  debt  grew  out  of  a  claim  for  compensation  for  right  of  way 
which  defendant  had  condemned  through  certain  land  of  Cronan. 
A  trial  was  had  without  a  jury,  and  a  judgment  was  rendered  for 
the  plaintiff  for  $50.     The  garnishee  appeals. 

8oper,  Crawford  &  Carr  for  appellant. 

Geo.  £.  Clark  for  appellee. 

Rotheook,  J. — The  amount  in  controversy  does  not  exceed  $100, 
and  the  case  comes  to  us  upon  a  certificate  from  the  trial  judge,  of 
which  the  following  is  a  copy :  "  1.  Where  the  above-named  gar- 
nishee in  constructing  its  line  of  railway  contracted  with  an  indi- 
vidual to  furnish,  for  a  given  sum  per  mile,  its  right  of  way  at  his 
own  expense,  which  he  was  by  the  terms  of  said  agreement  to  pro- 
cure, and  did  procure,  by  purchase  and  condemnation  to  the  gar- 
nishee, in  the  name  of  saia  garnishee,  and  when,  after  condemna- 
tion had  on  June  27, 1881,  the  landowner,  on  July  10,  1981, 
appealed  from  the  award  of  the  sheriff's  jury  of  "$250,  which  had 
90  A  &E.R,  Cas.— 27 
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been  paid  to  the  sheriff  and  garnished  by  judgment  creditors  other 
than  plaintiff,  and  plaintiff  having,  on  the  seventeenth  day  of  July, 
1881,  served  the  garnishment  on  garnishee,  as  shown  by  the 
agreed  statement  of  facts  herein,  can  the  railway  company,  in 
whose  favor  the  condemnation  is  made,  be  garnished  by  another 
judgment  creditor  (the  plaintiff),  and  held  to  pay  to  snch  cred- 
itor the  amount,  additional  to  the  deposit  with  the  sheriff,  which 
the  party  furnishing  its  right  of  way  paid  to  the  landowner  for  a 
deed  for  right  of  way  through  the  property,  in  the  absence  of 
actual  knowledge  of  any  garnishment? 

"  2.  Where  condemnation  proceedings  were  had  in  the  name  of 
the  garnishee  herein,  and  the  award  was  paid  to  the  sheriff  and  an 
appeal  taken  by  the  landowner,  who  was  the  plaintiff's  judgment 
debtor,  and  when  plaintiff  garnished  the  railway  company  con- 
demning, could  the  railway  company  purchase  for  cash  during  the 
Eendency  of  such  appeal,  and  take  a  deed  for  right  of  way,  without 
ecoming  liable  to  pay  any  sum  in  excess  of  the  award  to  the  gar- 
nisheeing?  creditor  under  the  said  process  of  garnishment? 

"  3.  tinder  the  facts  shown  in  the  first  question,  supra,  and  in  the 
agreed  statement  of  facts,  was  there  ever  any  indebtedness  due,  or 
to  become  due,  from  the  railway  company  to  the  defendant,  Cro- 
nan,  such  as  under  our  statute  could  be  the  subject  of  garnish- 
ment ? 

"  4.  When  the  garnishee  condemned  the  right  of  way,  paid  the 
amount  of  the  assessment  to  the  sheriff,  and  took  possession,  did 
such  proceedings,  where  the  landowner  appealed  from  the  amount 
of  the  assessment,  create  a  liability  on  the  part  of  the  railway  com- 

f>any  which  could  be  the  subject  of  garnishment  ?    Is  not  such 
iability,  if  any,  a  contingent  one,  and  under  our  statute  is  a  con- 
tingent liability  the  subject  of  garnishment  ? 

"  5.  Under  the  facts  stated  in  the  fourth  question,  supra,  and  in 
the  agreed  statement  of  facts,  is  not  any  increase  of  damages  that 
may  be  awarded  upon  an  appeal,  over  and  above  the  amount  found 
by  the  sheriff's  jury  and  deposited  with  the  sheriff  by  the  railway 
company,  unliquidated  damages,  and  as  such  not  liable  to  be  gar- 
nished ? 

"  6.  Was  service  of  the  notice  of  garnishment  upon  A.  W.  Mc- 
Farland,  who  was  employed  by  said  Dows,  the  party  furnishing 
the  right  of  way  under  contract,  as  6et  out  in  the  agreed  facts,  as 
the  local  attorney  of  garnishee  in  Humboldt  county  for  the  pur- 
pose of  assisting  Dows  in  procuring  such  right  of  way  through 
Humboldt  cotmty,  such  service  of  notice  of  garnishment  as  would 
be  good  and  sufficient  service  of  garnishment  upon  the  railway 
company,  garnishee  ? 

"  7.  tJpon  the  agreed  facts  in  this  case,  was  the  garnishee  liable 
for  the  sum  of  $50,  as  held  by  the  trial  court  in  its  judgment 
herein  ?" 
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We  do  not  think  that  the  employment  of  Dows  bjT  the  railroad 
•company  to  procure  its  right  of  way  at  a  fixed  price  per  mile  is  at 
all  material  in  determining  the  rights  of  the  parties.  Dows  did 
not  condemn  land  for  right  of  way  so  far  as  the  public  was  con- 
cerned. 

The  railroad  company  was  the  party  liable  to  landowners  for 
compensation  for  right  of  way.  Landowners  could  sue  the  railroad 
company  and  enjoin  it,  and  take  all  other  proper  legal  action  per- 
taining to  the  right  of  way.  But  they  could  take  no  action  against 
Dows.  It  follows  that,  if  a  landowner  had  a  valid  claim,  the  rail- 
road company  would  be  the  proper  party  to  garnish,  and,  upon  the 
garnishment  being  made,  all  of  its  agents,  whether  employed  to 
procure  right  of  way  at  a  stated  sum  per  mile,  or  otherwise,  were 
bound  to  take  notice  of  the  garnishment,  and  govern  themselves  ' 
thereby. 

It  is  claimed  that  the  court  should  have  held  that  Cronan's  claim 
for  an  increase  of  compensation,  which  he  was  asserting  by  his  ap- 
peal, was  a  mere  contingent  liability,  and  not  subject  to  garnish- 
ment. We  think  otherwise.  Cronan  claimed  by  his  appeal  that  he 
was  entitled  to  more  than  $250  compensation.  It  is  true,  this  was 
contingent  npon  a  trial  in  the  circuit  court,  but  the  garnishee  re- 
moved this  contingency  by  paying  Cronan  $50  in  excess  of  the 
award  of  the  sheriff's  jury.  This  was  the  legal  effect  of  the  trans- 
action between  Cronan  and  the  railroad  company.  It  was  not  a 
new  arrangement  having  no  connection  with  the  original  proceed- 
ings to  condemn  the  right  of  way.  Its  effect  was  to  pay  Cronan 
$50  in  addition  to  what  had  already  been  paid. 

The  foregoing  observations,  we  think,  determine  all  questions 
certified,  excepting  the  sixth,  which  involves  the  sufficiency  of  the 
.service  of  the  garnishment  notice  on  McFarland.  We  are  referred 
by  that  interrogatory  to  certain  agreed  facts  to  determine,  in  part 
at  least,  the  nature  and  scope  of  McFarland's  agency.  We  have 
repeatedly  held,  and  our  rules  require,  that  certificates  in  this  class 
of  cases  must  6et  out  the  questions  which  it  is  desirable  shall  be  de- 
termined. The  rule  is  not  complied  with  by  referring  us  to  the 
record  in  the  case  to  determine  what  the  question  is.  We  find  no 
<error  in  the  case. 

Affirmed. 
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Town  of  Storm  Lake 

V. 

Iowa  Falls  and  Sioux  City  Ry.  Co.  et  al. 

(61  Iowa  ^Reports,  218.) 

One  who  seeks,  under  section  3154  of  the  Iowa  Code,  to  vacate  a  judgment 
after  the  term  at  which  it  was  rendered,  and  to  obtain  a  new  trial  on  the 
ground  of  fraud,  or  of  unavoidable  casualty,  should  file  his  verified  petition, 
setting  forth  the  facts  on  which  he  relies;  but  where,  as  in  this  case,  he  sim- 
ply filed  a  motion,  accompauied  by  affidavits  setting  forth  the  facts,  and 
upon  these  papers  a  hearing  was  had  without  objection  by  the  adverse  party 
in  the  court  below,  held,  that  objection  to  the  irregularity  of  the  proceed- 
ings could  not  for  the  first  time  be  urged  in  this  court. 

A  corporation  which  holds  a  lease,  perpetual  at  its  option,  of  certain 
ground,  has  a  right  to  be  beard  in  a  proceeding  to  establish  a  city  street  over 
the  ground. 

Where  a  judgment  was  rendered  in  favor  of  two  defendants  jointly,  and 
upon  the  application  of  one  of  the  defendants  it  appeared  that  it  ought  to  be 
set  aside  for  fraud  or  unavoidable  casualty,  hdd,  that  it  should  be  set  aside 
as  to  both  defendants,  and  not  only  as  to  the  one  making  the  application. 

Appeal  from  Bnena  Vista  Circuit  Court. 

Action  under  section  476  of  the  Code,  to  determine  the  compen- 
sation that  should  be  awarded  the  defendants  for  right  of  wav  for 
a  street  across  their  depot  grounds.  The  defendant,  the  I.  F.  & 
S.  C.  R.  R.  Co.,  filed  an  answer  claiming  6tx  hundred  dollars. 
The  defendant,  the  111.  Cen.  R.  R.  Co.,  filed  no  answer,  and  was- 
defanlted.  Upon  trial  to  si  jury,  verdict  and  -judgment  were  ren- 
dered in  favor  of  the  defendants  for  $175.  Afterwards,  upon  ap- 
plication of  the  111.  Cen.  R.  R.  Co.,  the  judgment  was  6et  aside 
and  a  new  trial  granted  as  to  both  defendants.  The  plaintiff  ap- 
peals. 

F.  B.  Gregory  and  Wm,  Milchrist  for  appellant. 

J.  F.  Duucombe  and  Joy  &  Wright  for  appellees. 

Adams.  J. — The  application  to  set  aside  the  judgment  was  not 
made  at  the  term  at  which  it  was  rendered.  Section  3154  of  the 
Code,  however,  provides  that  a  judgment  may  be  set  aside  after 
the  term  for  certain  causes,  among  which,  are  enumerated  fraud 
practised  by  the  successful  party  in  obtaining  the  judgment,  and 
^unavoidable  casualty  or  misfortune  preventing  the  unsuccessful 
party  from  prosecuting  or  defending.  The  ground  alleged  for 
setting  aside  the  judgment  in  this  case  is  that  negotiations  for  a 
settlement  were  pendins:,  and  an  agreement  had  been  made  between 
the  plaintiff  and  Mr.  J.  ^F.  Duncombe,  as  counsel  for  the  defendants^ 
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that  the  plaintiff  wonld  not  proceed  to  the  trial  of  the  case  until  it 
had  notified  him  of  its  intention  to  do  bo;  that  the  plaintiff  pro- 
ceeded to  trial  in  violation  of  its  agreement ;  that  Mr.  Dnncombe 
was  not  notified,  nor  in  court,  bnt  was  engaged  in  the  trial  of  an 
important  case  in  another  county,  and  the  111.  Cen.  R.  R.  Co.  was 
wholly  unrepresented.  If  these  were  the  facts,  we  think  that  we 
should  be  justified  in  holding  that  the  case,  if  not  one  of  fraud  on 
the  part  of  the  plaintiff,  was  nt  least  one  of  unavoidable  casual ry 
or  misfortune,  preventing  the  III.  Cen.  R.  R.  Co.  from  defending. 
But  it  is  insisted  by  the  plaintiff  that,  even  if  this  is  so,  the  com- 
pany cannot  be  allowed  a  new  trial,  because  it  has  not  adopted  the 
correct  procedure. 

To  avail  itself  of  such  ground  after  the  term  was  passed,  it 
should  have  filed  a  petition,  verified  by  affidavit,  setting  forth  the 
judgment  and  the  ground  for  vacating  it.  What  the  company 
filed  is  not  called  a  petition,  but  a  motion.  But  this  was  accom- 
panied by.  affidavits  setting  out  the  facts  relied  upon,  which  affida- 
vits are  referred  to  in  the  motion,  and,  we  infer,  were  attached  to 
it.  There  was  also  attached  to  the  motion,  and  referred  to  in  it, 
what  is  called  an  answer,  which  is  verified  by  affidavit,  setting  out 
the  company's  interest  in  the  depot  grounds,  and  the  damages 
which  it  will  sustain,  and  praying  for  an  injunction  to  prevent  the 
plaintiff  from  taking  possession  until  final  determination  of  the 
case. 

Upon  these  papers  a  hearing  was  had,  and  the  objection  now 
raised  in  respect  to  the  want  of  a  petition  does  not  appear  to  have 
been  raised  upon  the  hearing.  Under  the  circumstances,  we  think 
that  we  may  treat  the  papers  as  a  petition.  We  are  unable  to  see 
that  the  plaintiff  has  been  prejudiced  by  the  irregularity.  If  timely 
objection  had  been  made,  the  irregularity  might,  and  would  doubt- 
less, have  been  corrected.  If  we  should  sustain' the  objection  now, 
we  should  do  so,  it  seems  to  us,  at  the  expense  of  subtantial  jus- 
tice. 

It  is  insisted,  however,  that,  taking  the  application  to  be  suf- 
ficient in  form,  it  is  not  supported  by  the  evidence  when  taken  as 
a  whole. 

On  this  point  we  have  to  say  that,  while  there  is  considerable 
conflict,  we  think  the  alleged  agreement,  that  the  case  should  not 
be  called  for  trial  until  Mr.  Dnncombe  should  be  notified,  is  es- 
tablished. Mr.  Dunoombe's  affidavit  is  very  clear  and  positive, 
and  he  is  corroborated,  to  some  extent  at  least,  by  some  of  the 
plaintiff's  trustees. 

The  plaintiff  insists  that  it  does  not  appear  that  the  111.  Cen:  * 
R.  R.  Co.  has  any  such  interest  in  the  grounds  in  question  as  to 
entitle  it  to  be  heard.     But  we  think  otherwise.    The  company 
showed  that  it  was  a  lessee  of  the  road  by  a  lease  that  was  to  be 
perpetual,  unless  it  should  elect  to  terminate  the  same  and  giv«e 
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notice  thereof  to  the  lessor,  the  I.  F.  &  S.  C.  R.  R.  Co.,  its  co-de- 
fendant. 

The  court  set  aside  the  judgment  as  to  both  companies.  The 
plaintiff  insists  that  at  most  the  judgment  should  have  been  set 
aside  only  as  to  the  111.  Cen.  R.  R.  Co.  But  the  damages  assessed 
were  assessed  only  as  belonging  to  both  defendants.  The  proceed- 
ings contemplated  but  one  judgment.  We  think  it  would  bare 
been  an  irregularity,  and  that  the  plaintiff  might  well  have  com- 
plained, if  the  judgment  rendered  in  favor  of  both  defendants  as 
covering  all  the  damages  had  been  allowed  to  stand,  while  another 
judgment  should  be  rendered  in  favor  of  the  111.  Cen.  R  R  Co. 


* 


e  see  no  error. 
Affirmed. 


v. 
Minneapolis  and  St.  L.  Rt.  Co. 

(Advance  Case,  Minnesota.    November  35,  1884.) 

A  former  recovery  between  these  parties  considered,  and  held  not  to  bar  a 
recovery  in  this  action. 
Evidence  to  prove  that  which  the  law  presumes  is  harmlessly  immaterial 

Appeal  from  an  order  of  the  district  court  of  Freeborn  county, 
denying  motion  for  new  trial. 
o.  BlT  Parker  for  respondent. 
J.  D.  Springer  and  Whytock  &  Todd  for  appellant 

Beery,  J. — This  is  an  action  for  damages  accruing  to  plaintiff 
from  the  wrongful  continuance  after  August  24, 1880,  of  the  ex- 
cavation described  and  complained  of  in  a  case  between  the  same 
parties  which  came  to  this  court  upon  appeal  and  is  reported  in 
29  Minn.  41.  The  defendant  contends  tnat  by  the  recovery  bad 
in  the  former  action,  upon  the  new  trial  granted  by  this  court, 
the  subject  of  the  present  action  is  res  adjudicate,  and  a  recovery 
therein  therefore  barred.  Upon  the  appeal  in  the  former  action 
this  court  determined  that  u  the  action  is  not  for  damages  for  a 

Permanent  injury  to  the  plaintiffs  freehold,  but  for  consequential 
amages  from  a  wrong  which  may  be  remedied,"  and  that  "the 
recovery  should  be  limited  to  the  damages  accrued  up  to  the  time 
of  the  commencement  of  the  suit ;"  and  that,  "  if  the  injury  shall 
continue,  theplaintiff  will  be  entitled  to  successive  actions  for  his 
damages."    Tne  damages  which  had  accrued  up  to  the  time  of  the 
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commencement  of  the  former  action  were  thus  determined  to  be 
the  only  damages  properly  recoverable  in  that  action. 

In  the  absence  of  a  competent  showing  to  the  contrary,  the 
familiar  presumption  in  favor  of  the  correctness  of  judicial  pro- 
ceedings would  necessarily  lead  to  the  conclusion  that  the  damages 
actually  recovered  in  the  former  action  were  such  only  as  were  th  us 
properly  recoverable,— viz.,  such  as  accrued  before  August  24, 
1880,  when  that  action  was  commenced, — and  therefore  not  the 
damages  sought  to  be  recovered  in  the  action  at  bar;  and  while,  in 
the  absence  of  the  showing  to  the  contrary  spoken  of,  it  would  be 
wholly  unnecessary  to  adduce  evidence  to  prove  that  the  damages 
were  properly  limited,  evidence  to  that  effect  would  be  harmlessly 
immaterial,  n>r  it  would  only  go  to  prove  that  which  the  law 
would  presume  without  it.  Illingworth  v.  Greenleaf ,  11  Minn. 
235  (Gil.  154).  These  considerations  dispose  of  the  case  without 
need  of  further  detail. 

Order  denying  new  trial  affirmed. 

Mitchell,  J.,  took  no  part,  not  having  been  present  at  argu- 
ment. 


Gebbabd  et  al. 

v. 

Omaha,  Niobbaba  and  Black  Hills  R.  R.  Go. 

(14  Nelrrathi.  Reports,  270.) 

Where  a  railroad  company  institutes  proceedings  and  condemns  a  right  of 
way  across  real  estate,  it  cannot,  on  appeal  to  the  district  court,  disprove 
the  title  of  the  person  to  whom  the  damages  were  awarded  without  pleading 
his  want  of  title. 

The  word  "  owner"  as  used  in  the  statute  applies  to  any  person  having  an 
interest  in  the  estate. 

Esbob  to  the  district  conrt  for  Platte  county.    Tried  below  be- 
fore Post,  J. 
Gerrard  &  Whitraoyer  and  E.  Wakeley  for  plaintiff  in  error. 
A.  J.  Poppleton  and  J.  M.  Thurston  for  defendants  in  error. 

Maxwell,  J. — In  April,  1881,  the  defendant  instituted  proceed- 
ings in  the  county  court  of  Platte  county  for  the  appointment  of 
commissi  oners  to  appraise  the  damages  sustained  by  the  owners  of 
certain  tracts  of  lands,  by  reason  of  the  location  of  the  defendant's 
railroad  across  the  same.  Among  the  lands  thus  described  was  the 
northeast  quarter  of  the  southeast  quarter  of  sec.  24,  T.  17,  R.  1 
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west,  and  notioe  of  condemnation  was  served  on  the  plaintiffs  in 
error,  and  Thomas  O.  Durant,  trustee.  The  plaintiff's  damages 
were  appraised  at  $1050.  The  defendant  then  appealed  to  the 
district  court,  and  upon  the  trial  the  court  excluded  a  tax  deed 
under  which  the  plaintiffs  claimed  title,  and  directed  a  verdict  for 
the  defendant.  No  pleadings  were  filed  in  the  district  court,  nor 
was  any  issue  of  want  of  title  made. 

In  the  case  of  the  Republican  Valley  R.  Co.  v.  Hayes,  13  Neb. 
489,  it  was  held  by  this  court  that  where  a  railroad  company  con- 
demns real  estate  as  the  property  of  a  person  named,  it  cannot  on 
appeal  from  the  award — at  least  without  tendering  in  issue  to  that 
effect— disprove  such  ownership.  The  reason  of  the  rule  is  plain. 
The  appeal  properly  brings  up  only  the  question  of  damages.  If 
that  is  the  only  one  to  be  determined,  no  pleadings  are  necessary, 
because  the  sole  question  for  consideration  is,  what  is  the  amount 
which  the  landowner  ought  to  recover  ?  Neb.  Ry.  Co.  v.  Van 
Dusen,  6  Neb.  160.  But  when  other  matters  are  involved  in  the 
case,  they  must  be  put  in  issue.  The  railroad  company  acquires 
merely  the  right  of  way  possessed  by  the  parties  to  the  proceedings. 
It  is  therefore  its  duty  to  bring  in  all  parties  having  an  interest  in 
the  estate  in  order  that  the  condemnation  money  may  be  properly 
applied.  The  word  "  owner''  as  used  in  the  statute  applies  to  all* 
persons  who  have  an  interest  in  the  estate. 

Where  it  is  necessary,  the  court  possesses  ample  power  to  require 
•uch  parties  to  interplead,  and  to  apportion  the  money  according 
to  their  rights.  The  court  therefore  erred  in  directing  a  verdict 
for  the  defendant. 

The  question  of  the  validity  of  the  tax  deed  has  not  been  very 
fully  considered  in  the  brief  of  either  counsel,  and  therefore  will 
not  be  determined.  It  was  admissible  in  evidence,  however,  for 
the  purpose  of  showing  the  lien  of  the  plaintiffs  for  taxes  paid,  and 
perhaps  as  evidence  of  title. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 

Questions  of  Title  in  Determining  Damages. — In  Minot  «.  Cumberland 
Commissioners,  28  Me.  121,  it  was  held  that  evidence  of  the  claimant's  title 
is  admissible  to  show  that  no  damages  have  been  suffered. 

The  title  of  the  claimant  must  be  taken  into  consideration,  for  if  he  does 
not  own  the  land  he  can  recover  no  damages.  Anthony  v.  Law  borne,  1 
Leigh  (Va.),  1 ;  Jones  v.  Barclay,  2  J.  J.  Marsh  (Miss.),  73;  Thurston  v.  Port- 
land, 63  Me.  149. 

See,  generally,  Wilcox  v.  Oakland,  49  Cal.  29;  Mansfield  R.  R.  v.  Clark, 
23  Mich.  519;  Grand  Junction  R.  R.  v.  Middlesex,  14  Gray  (Mass.),  553; 
Spring  Valley  Water  Works  f>.  San  Francisco,  22  Cal.  434;  San  Francisco 
R.  R.  v.  Mahoney,  29  Cal.  112;  Brisbine  t>.  St.  Paul  R.  R.,  23  Minn.  114. 

Analogous  Case. — In  Rippe  0.  Chicago,  D.  &  M.  R.  R.,  23  Minn.  18,  it  was 
held  that  the  company  cannot,  on  appeal,  dispute  the  title  of  the  owner 
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~where  the  proceedings  were  instituted  by  the  company  on  a  petition  setting 
-forth  the  claimant  as  owner  and  describing  the  property  as  his.  On  appeal 
this  question  of  title  should  not  arise  unless  it  was  also  litigated  below. 

See,  also,  Enaupt  v.  St.  Paul,  etc.,  R.  K.,  22  Minn.  173;  Turner*.  Holleran, 
11  Minn.  253;  Schermeely  v.  Stillwater,  etc.,  R.  R.,  16  Minn.  506. 


BlGELOW 

V. 

Union  Freight  E.  R.  Co.  et  al. 

(187  Massachusetts  Report*.  478.) 

An  act  incorporating  a  railroad  company  repealed  the  charter  of  an  existing 
railroad  company,  and  authorized  the  new  one  to  take  the  tracks  of  the  old, 
and  made  provision  for  the  payment  of  compensation  therefor.  The  trucks 
were  taken,  and  a  petition  for  damages  was  duly  filed.  Pending  this  peti- 
tion, the  three  years  allowed  by  the  Gen.  Sts.  c.  68,  §86,  for  a  corporation 
whose  charter  is  annulled  to  close  its  business,  expired;  and,  no  receiver 
having  been  appointed  under  §  37,  the  petition  was  dismissed.  Before  the 
■expiration  of  the  time  allowed  for  filing  a  petition  for  damages,  a  stock- 
holder of  the  old  company  brought  a  bill  in  equity  to  restrain  the  new  one 
from  doing  business.  After  the  dismissal  of  the  petition  for  damages,  but 
within  a  year  after  the  bill  in  equity  was  decided,  a  creditor  of  the  old  com- 
pany brought  a  bill  in  equity  against  the  new  one  for  the  appointment  of  a 
receiver  to  prosecute  the  claim  for  damages  by  reason  of  the  taking  of  the 
tracks.  Held,  that  the  bill  could  not  be  maintained ;  and  that  the  Gten.  Sts. 
c.  63,  }  30,  did  not  apply. 

.   R.  M.  Morse,  Jr.,  and  H.  L.  Harding  for  plaintiff. 
W.  G.  Russell,  G.  Putnam  and  E.  L.  Bumngton  for  defendants. 

W.  Allen,  J. — This  is  a  bill  in  equity,  filed  May  4, 1882,  and 
comes  before  us  on  demurrer.  The  bill  alleges  that  the  plaintiff 
is  a  creditor  of  the  Marginal  Freight  Ry.  Co.,  a  corporation  for- 
merly existing  under  the  laws  of  this  Commonwealth,  which  was 
dissolved  in  the  year  1872,  and  of  whose  effects  no  receiver  has 
been  appointed  ;  that  the  only  assets  and  property  of  said  company 
consist  of  a  claim  against  the  defendant,  the  Union  Freight  R.  R. 
Co.  The  prayer  of  the  bill  is  that  a  receiver  for  the  former  com- 
pany may  be  appointed,  or  that  the  payment  of  the  claim  in  some 
manner  be  enforced,  for  the  benefit  of  the  plaintiff  and  all  other 
creditors  of  the  corporation. 

The  St.  of  1872,  c.  342,  by  which  the  Union  Freight  R.  R.  Co. 
was  incorporated,  also  expressly  repealed  the  charter  of  the 
Marginal  Freight  Ry.  Co.  By  this  repeal,  all  the  franchises, 
rights,  and  property  of  the  corporation  became  extinct,  except  so 
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far  as  they  were  kgpt  alive  by  the  general  statutory  provisions  that 
corporations  whofce  charters  are  annulled  6hall  be  continued  bodies 
corporate  for  the  term  of  three  years  for  the  purpose  of  prosecuting 
and  defending  suijts,  of  settling  up  their  affairs,  disposing  of  their 
property,  and  dividing  their  capital  stock,  but  not  for  continuing 
the  business  for  which  they  were  established.  Gen.  Sts.  c  68, 
§  36.  Section  37  provided  for  the  appointment  of  a  receiver  at 
any  time  within  the  three  years,  whose  powers  should  continue 
as  long  as  the  court  should  deem  necessary  ;  and  §  38  gave  the 
court  general  equity  jurisdiction  of  all  questions  arising  in  such 
proceedings. 

The  time  for  which  the  life  of  the  Marginal  Freight  Ry.  Co.,  for 
any  purpose,  was  extended  by  the  statute,  and  within  which  the 
court  was  authorized  to  appoint  a  receiver,  has  long  since  elapsed; 
and  the  plaintiff  does  not  ask  the  court  to  exercise  a  jurisdiction 
derived  from,  or  depending  upon,  the  statute,  but  invokes  a 
jurisdiction  outside  of  and  beyond  the  statute  to  enforce  upon  the 
property  left  by  an  extinct  corporation  a  trust  in  favor  of  its 
creditors,  and  asks  for  its  exercise  upon  the  ground  that  the  statu- 
tory provisions  have  been  exhausted,  without  reaching  property 
which  still  remains  impressed  with  the  trust.  We  do  not  find  it 
necessary  to  consider  the  extent  of  that  jurisdiction,  nor  whether 
the  statute  wholly  excludes  it,  because  we  think  that  the  allegations 
of  the  bill  do  not  6how  that  there  is  any  property  with  reference 
to  which  the  court  can  act ;  and  the  existence  of  such  property  is- 
a  condition  to  the  exercise  of  the  jurisdiction. 

The  statute  before  referred  to  (St.  1872,  c.  342,  §  6)  provided 
that  the  Union  Freight  R.  R.  Co.  should,  within  four  months  of 
the  rassage  of  the  act,  "  take  the  tracks,  or  any  part  of  them,  of 
the  Marginal  Freight  Ry.  Co.,  subject  to  the  laws  relating  to  the 
taking ot  land  by  railroad  companies,  and  the  compensation  to  be 
made  therefor."  The  bill  alleges  that  the  Union  Freight  R.  R  Co. 
took  the  tracks  of  the  Marginal  Freight  Ry.  Co.  under  the  statute, 
and  became  liable  to  pay  compensation  therefor  ;  and  that  liability 
is  what  the  plaintiff  seeks  to  enforce,  and  the  bill  alleges  that  it  is 
the  only  assets  of  the  Marginal  Freight  Ry.  Co.  If  there  is  no 
liability  which  can  be  enforced,  there  is  no  property  or  assets  of 
the  Marginal  Freight  Ry.  Co.  upon  which  the  court  can  act 

The  Union  Freight  R.  R.  Co.  is  not  liable  to  an  action  for  tak- 
ing the  property.  It  was  rightfully  taken,  and  under  no  contract 
for  payment.  It  was  taken  by  the  authority  of  the  State,  by  the 
right  of  eminent  domain,  under  particular  provisions  for  compen- 
sation. The  mode  of  ascertaining  whether  any  damages  were 
occasioned  by  the  taking,  and  the  amount  of  them,  the  right  to  re- 
cover, and  the  liability  to  pay  them,  were  all  prescribed  by  the 
Legislature.  A  sufficient  provision  for  that  was  necessary  to  ren- 
der the  taking  lawful  under  the  Constitution,  and,  a  sufficient  pro- 
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vision  having  been  made,  all  other  remedy  and  all  other  liability 
are  excluded.  Stevens  v.  Middlesex  Canal,  12  Mass.  466 ;  Dodge 
v.  Connty  Commissioners,  3  Met.  380 ;  Tower  v.  Boston,  10  Cush. 
235  ;  Boston  &  Lowell  R.  R.  v.  Salem  &  Lowell  R.  R.,  2  Gray,  1 ;. 
Connecticut  River  R.  R.  v.  Connty  Commissioners,  127  Mass.  50. 
It  is  plain  that  neither  the  fact  that  damages  were  occasioned 
by  the  taking,  nor  the  amount  of  them,  can  be  determined  in  this 
snit  Bat  the  plaintiff  contends  that  a  receiver  can  be  appointed, 
who  will  have  authority  to  carry  on  proceedings  for  damages  un- 
der the  statute.  The  statute  authorized  either  party  to  apply, 
within  three  years  from  the  taking,  to  the  board  of  aldermen  of 
the  city  of  Boston  to  have  the  damages  assessed,  and  gave  to  either 
a  right  to  apply  for  a  jury  at  the  next  term  of  the  Superior  Court 
after  the  assessment.     Gen.  Sts.  c.  63,  §§  21,  22,  29,  30,  36, 37. 

The  Union  Freight  R.  R.  Co.  duly  made  application  to  the 
board  of  aldermen,  and  the  damages  were  assessed  by  them  at  a. 
nominal  sum,  and  the  Marginal  Freight  Ry.  Co.  in  March,  1873, 
made  application  for  a  jury,  of  which  due  notice  was  given,  and 
the  application  was  pending  in  court  until  April  18,  1882,  when,, 
in  couseqnence  of  the  lapse  of  more  than  three  years  from  the  re- 
peal of  the  charter  of  the  Marginal  Freight  Ry.  Co.,  and  the  fact 
that  no  receiver  for  the  company  had  been  appointed,  it  was,  on 
the  motion  of  the  Union  Freight  R.  R.  Co.,  dismissed.  It  seems 
very  clear  frotn  this  recital,  that  there  are  no  proceedings  pending 
in  which  a  receiver  can  intervene,  and  that  he  cannot  institute  new 
proceedings.  There  is  no  liability  of  the  Union  Freight  R.  R.  Co. 
except  under  the  statute,  and  proceedings  have  been 'duly  com- 
menced under  the  statute  and  pursued  to  final  judgment.  Even  if 
that  judgment  is  not  conclusive,  the  time  in  which  proceedings 
can  lie  commenced  has  long  6ince  expired.  The  board  of  alder- 
men cannot  now  entertain  an  application  for  an  assessment,  and 
there  is  no  authority  to  order  a  hearing  by  a  jury.  Charles  River 
R.  R.  v.  Connty  Commissioners,  7  Gray,  389  ;  Gusty  v.  Lowell,  117 
Mass.  78;  Cambridge  v.  County  Cortimissioners,  117  Mass.  79. 

It  is  argued  that  the  time  for  making  application  for  the  assess- 
ment of  damages  is  extended  by  the  effect  of  the  Gen.  Sts.  c.  63, 
§30  (Pub.  Sts.  c?  112,  §111),  which  provide  that,  "where  suits 
are  pending  or  are  hereafter  brought  in  which  the  right  of  such 
corporation  to  lay  out  and  construct  its  road  on  any  particular  loca- 
tion is  drawn  in  question,  the  time  for  applications  ....  may  be 
made  at  any  time  within  one  year  after  tlie  linal  determination  of 
such  suits  upon  the  merits." 

The  bill  alleges  that  a  stockholder  of  the  Marginal  Freight  Ry. 
Co.,  in  behalf  of  all  the  stockholders,  filed  a  bill  in  equity  in  the- 
United  States  court,  in  September,  1872,  for  an  injunction  against 
the  Union  Freight  R.  R;  Co.  for  acting  under  the  St.  of  1872,  c* 
342,  on  the  ground  that  the  statute  was  unconstitutional  and  void  ; 
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and  that  that  suit  was  finally  determined  on  April  1, 1882,  about 
a.  month  before  the  bill  in  this  suit  was  filed.  See  Greenwood  v. 
Freight  Co.,  105  U.  S.  13.  One  answer  to  this  contention  is,  that 
the  statute  does  not  apply  where  proceedings  have  actually  been 
•commenced,  as  in  this  case.  Another  answer  is,  that  the  year  for 
which  thetimefor  making  application  is  extended  has  now  expired  ; 
and  still  another  is,  that  the  suit  set  out  in  the  bill  is  not  such  a 
suit  as  is  intended  by  the  statute.  The  provision  of  the  Gen.  Srs. 
c.  43,  §  79,  in  regard  to  applications  for  a  jury  for  the  assessment 
of  damages  for  land  taken  for  highways  is,  that  it  may  be  "  within 
one  year  after  the  final  determination  of  anysuit  wherein  the  legal 
■effect  of  the  proceedings  of  the  board  of  aldermen  is  drawn  in 
question  ;"  and  it  was  held  in  Shute  v.  Boston,  99  Mass.  236,  that 
the  words  "anysuit"  embraced  "only  suits  wherein  the  party 
making  application  for  a  jury  is  a  party  and  bound  by  the  judg- 
ment, or  proceedings  like  the  writ  of  certiorari,  where  a  judgment 
establishing  or  avoiding  the  act  of  the  city  in  taking  the  land  for 
the  way  is,  like  a  judgment  in  rem,  binding  upon  all  persons." 
The  suit  in  that  case  was  a  bill  in  equity  by  one  whose  land  was 
taken,  alleging  that  the  statute  under  which  it  was  taken  was  un- 
constitutional.  The  petitioner  was  not  a  party  to  it,  and  it  was 
held  that  the  time  for  filing  his  application  was  not  extended  by  it# 
We  cannot  distinguish  that  case  from  the  case  at  bar. 

As  there  is  no  liability  of  the  Union  Freight  R.  R.  Co.  except 
for  damages  ascertained  according  to  the  statute,  and  as  the  bill 
shows  that  no  damages  have  been  or  can  be  established  under  the 
statute,  it  fails  to  show  any  assets  or  property  of  the  Marginal 
Freight  Ry.  Co.  in  respect  to  which  a  decree  can  be  made.  For 
this  reason,  without  considering  the  other  questions  presented  by 
the  demurrer,  and  elaborately  argued  by  counsel,  the  demurrer 
must  be  sustained. 

Bill  dismissed. 


Chicago,  B.  and  Q.  R.  Co.  v.  Wasserman  est  ok 
Wassekman  v.  Chicago,  B.  and  Q.  R.  Co. 

{Advance  Case,  United  States  Circuit  Court,  D.  Nebraska.  January  12,  1885.) 

Where  a  testator  devises  all  of  his  property  to  his  wife,  who  is  enceinte, 
and  makes  no  mention  in  his  will  of  his  unborn  child,  on  its  face  the  will 
manifests  no  intention  that  such  child  shall  not  be  provided  for,  and  under  the 
Nebraska  statute  such  child  will  be  entitled  to  the  same  share  in  the  estate 
which  he  would  have  inherited  if  the  father  had  died  intestate. 
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In  Nebraska  the  probate  of  a  will  is  conclusive  only  as  to  its  due  execu- 
tion, and  does  not  determine  the  title  of  property  claimed  under  it. 

Where  land  in  Nebraska  has  been  condemned  for  right  of  way  by  a  rail- 
road company,  and  the  award  of  damages  paid  to  the  widow  and  sole  devisee 
of  the  deceased  owner,  whose  will  is  revoked  pro  tanto  by  the  subsequent 
birth  of  a  child,  and  the  estate  has  been  settled,  the  rights  of  such  child 
may  be  adjudicated  in  an  action  to  quiet  title  instituted  by  the  company,  io 
which  such  child  files  a  cross-bill  praying  that  she  be  adjudged  to  be  the 
tenant  in  common  with  the  company,  and  a  partition  and  accounting  between 
them  be  decreed. 

The  original  bill  seeks  to  quiet  the  title  of  the  railway 
company,  complainant,  to  a  portion  of  lots  5  and  6,  in  block  219r 
in  the  city  of  Omaha,  Douglas  county,  in  the  State  of  Nebraska, 
now  occupied  and  used  by  the  railway  company  for  a  passenger 
station.  The  cross-bill  of  Anna  Wasserman,  an  infant  of  the  age 
of  about  13  years,  who  appears  by  her  guardian  ad  litem^  prays 
that  it  be  decreed  that  she  is  the  owner  in  fee  of  an  undivided  half- 
interest  in  said  real  estate,  and  that  partition  thereof  may  be  made 
.  between  her  and  the  railway  company ;  and  that  an  account,  as  l>e- 
tween  tenants  in  common,  may  be  stated  between  the  parties  to  the 
cross-bill.  . 

The  following  are  the  agreed  facts : 

Andrew  Washerman  died  on  the  twenty-eighth  day  of  June, 
1870,  seized  of  the  premises  in  controversy,  and  left  surviving 
him,  his  widow,  Maria  C,  a  son,  Frank  W.  X.,  then  five  years  old, 
and  a  daughter,  Anna,  the  complainant  in  the  cross-bill,  who  was 
born  on  July  7, 1870,  nine  days  after  her  father's  death  ;  and  these 
two  children  are  the  sole  heirs  at  law  of  the  deceased.  Andrew 
Wasserman,  the  deceased,  ten  days  before  his  death,'  made  his  hist 
will,  which,  after  his  death,  was  duly  admitted  to  probate  by  the 
county  court  for  said  Douglas  county,  and  letters  testamentary 
issued  to  his  widow,  the  executrix ;  and  omitting  the  attestation, 
which  is  in  legal  form,  the  following  is  a  copy  of  the  will : 

"  I,  Andrew  Wasserman,  of  Omaha,  Douglas  county,  Nebraska, 
considering  the  uncertainty  of  this  mortal  life,  and  being  of  sound 
mind  and  memory,  do  make  and  publish  this,  my  last  will  and 
testament,  in  manner  and  form  following :  I  give  and  bequeath 
unto  my  beloved  wife,  Maria  Crescent ia  Wasserman,  all  the  prop- 
erty I  possess,  real  estate,  personal  property,  and  moneys,  goods, 
chattels,  and  property  of  what  kind  and  nature  it  may  be,  and  ap- 
point my  wife  hereby  sole  executrix  of  this,  my  last  will  and  testa- 
ment ;  hereby  revoking  all  former  wills  by  me  made. 

"  In  evidence  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  eighteenth  day  of  June,  one  thousand  eight  hundred  and 
seventy. 

[l.  s.]  "  A.  Wasserman." 
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Some  three  years  after  the  death  of  Andrew  Wasserman,  there 
-was  instituted  in  the  name  of  the  Omaha  &  Southwestern  R  R. 
Co.,  to  whose  rights  in  the  premises  said  Chicago,  Burlington  & 
Quincy  Ry.  Co.  have  succeeded,  certain  proceedings  before  the 
probate  judge  of  6aid  county,  to  assess  the  damages  accruing  to 
Maria  C.  Wasserman  by  reason  of  the  appropriation  of  the  premises 
in  question  for  railroad  purposes.  The  following  is  the  record  of 
.such  proceedings : 


"  Maria  Cresoentia  Wasserman  v.  Omaha  <fe  S.  W.  JS.  R.  Co. 

"  To  Maria  Crescentia  Wasserman :  Yon  are  hereby  notified 
that  on  the  thirtieth  day  of  April,  1873,  at  10  o'clock  a.m.,  on  the 
premises  herein  described,  commissioners  will  proceed  to  assess  the 
damages  accruing  to  yon  by  reason  of  the  appropriation  for  depot 
grounds,  side  tracks,  and  railroad  purposes,  by  the  Omaha  &  South- 
western R.  R.  Co.,  all  that  portion  of  lots  five  (5)  and  6i'x  (6),  in 
block  two  hundred  and  nineteen  (219),  in  the  city  of  Omaha, 
county  of  Douglas,  and  State  of  Nebraska,  lying  south  of  the 
Union  Pacific  R.  R.  depot  grounds  in  the  said  city,  situate  in 
the  city  of  Omaha,  in  Douglas  county,  in  the  State  of  Nebraska, 

"Omaha  &  Southwestern  R.  R.  Co., 

"  By  Clinton  Beiggb,  its  Attorney" 

"  Received  April  18,  1873  ;  and  the  next  day  I  delivered  a  true 
•copy  of  this  notice  to  Maria  C.  Wasserman  in  person,  in  the  city 
of  Omaha,  Douglas  county,  Nebraska. 

"Henry  Grebe,  Sheriff*, 

"  By  C.  H.  Ryme,  Deputy." 

"We,  the  undersigned,  disinterested  freeholders  and  commit 
doners,  residents  of  Douglas  county,  Nebraska,  appointed  by  the 
probate  judge  of  said  county  to  appraise  the  damages  accruing  to 
Maria  Crescentia  Wasserman  by  reason  of  the  appropriation  of  all 
that  part  of  lots  five  (5)  and  six  (6),  in  block  two  hundred  and 
nineteen  (219),  lying  sonth  of  the  Union  Pacific  R.  R.  depot 
grounds,  in  the  citjT  of  Omaha,  in  Douglas  county,  in  the  State  of 
Nebraska,  by  the  Omaha  &  Southwestern  R.  R.  Co.,  for  depot 
grounds,  side  tracks,  and  railroad  purposes,  having  been  duly 
qualified,  and  having  each  personally  examined  said  premises  on 
the  day  and  at  the  time  mentioned  in  the  notice  hereto  attached, 
do,  at  the  office  of  said  probate  jndge  in  said  county,  assess  sncli 
damages  at  the  sum  of  four  thousand  and  five  hundred  dollars 
<$4500). 
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"  In  testimony  whereof,  we  have  hereunto  6et  our  hands  this 
fourteenth  day  of  May,  a.d.  1873,  at  said  office  in  Omaha. 

"E.  L.  Emery, 
"Henry  Durnall, 
"Milton  Rodgers,  # 

"  William  Stephens,  Jr., 
"R.  A.  Brown, 
"  J.  E.  Hyde, 

"  Commissioners." 

"  State  of  Nebraska,  County  of Douglas — ss.:  I,  Robert  Town- 
send,  probate  judge  in  and  for  said  county,  do  hereby  certify  that 
the  above  is  the  original  report  of  the  commissioners  appointed  to 
assess  the  damages  sustained  by  the  owner  of  the  real  estate  in  said 
report  described,  as  therein  specified  ;  and  I  do  further  certify  that 
said  Omaha  &  Southwestern  R.  R.  Co.  has  deposited  with  me  for 
said  owner  the  sum  of  forty-five  hundred  dollars,  the  total  amount 
of  the  said  appraisement. 

"Witness  my  hand  and  official  seal  this  seventeenth  day  of 
May,  1873. 

[Seal.]  " Robert  Townsend,'  Probate  Judge" 

"Filed  May  15,  1873. 

u  Robert  Townsend,  Probate  Judge. 

"Recorded  May  17, 1873,  at  2.30  o'clock  p.m. 
"  Wm.  H.  Ijans,  County  Cleric? 

The  use  of  said  real  estate  for  railroad  purposes  was  convenient 
and  necessary  for  the  company.  The  $4500  was  deposited  as  re- 
quired by  law.  From  said  assessment  of  damages  said  Maria  C. 
Wasserman  appealed  to  the  district  court  for  said  county,  and, 
pending  said  appeal,  on  October  1,  1873,  made  a  settlement  with 
the  railway  company  and  gave  the  following  receipt : 

"  Omaha  dk  Southwestern  P.  P.  Co.  in  Nebraska  to  Maria 
C.  Wasserman:  For  $1525,  fifteen  hundred  and  twenty-five  dol- 
lars, as  money  due  on  settlement  over  and  above  the  amount 
allowed  the  said  Wasserman  by  commissioners  for  the  appropria- 
tion of  the  use  of  said  railroad  company  for  the  following  real  es- 
tate, to  wit :  That  part  of  lots  five  and  six,  in  block  two  hundred 
and  nineteen,  in  the  city  of  Omaha,  and  State  of  Nebraska,  lying 
south  of  the  U.  P.  depot  grounds,  for  the  Omaha  &  Southwestern 
R.  R.  Co.  in  Omaha,  adjoining  the  U.  P.  depot. 

"  Received  fifteen  hundred  and  twenty-five  dollars,  in  full  of 
the  above  account.  Maria  C.  Wasserman." 


432  CHICAGO,  B.    AND  Q.   B.   CO.   V.   WASSERMAN. 

Thereupon  the  said  appeal  was  dismissed.  The  said  railroad 
company  never  received  any  deed  of  conveyance  for  the  property 
so  appropriated.  The  plaintiff,  in  the  original  bill,  claims  right 
through  the  foregoing  proceedings.  As  shown  by  the  inventory 
and  appraisement  of  his  estate,  Andrew  Wasserman  left  at  hi& 
death  personal  property  worth  about  $250,  the  premises  in  contro- 
versy, and  also  the  east  half  of  lot  1,  in  block  135,  in  Omaha ; 
which  last  parcel  his  widow  has  since  sold  as  her  own,  and  con- 
veyed to  one  Barker,  and  has  received  the  purchase-money. 

The  Statutes  of  Nebraska  (see  Comp.  St.  229)  provide  as  follows : 
"Sec.  148.  When  any  child  shall  be  born  after  the  making  of  hia 
parent's  will  and  no  provisions  shall  be  made  therein  for  him, such 
child  shall  have  the  same  share  in  the  estate  of  the  testator  as  if  he 
had  died  intestate,  and  the  share  of  such  child  shall  be  assigned  to 
him  as  provided  by  law  in  cases  of  intestate  estate  unless  it 
shall  be  apparent  from  the  will  that  it  was  the  intention  of  the  tes- 
tator that  no  provision  should  be  made  for  such  child." 

T.  M.  Marquette  for  the  railroad  company. 

Albert  Swartzlander  for  Anna  Wasserman. 

* 

Brewer,  J. — In  this  case,  the  primary  question  I  am  reluctant- 
ly compelled  to  decide  in  favor  of  the  complainant  Wasserman.  I 
say  reluctantly ;  for  when  a  man,  on  the  eve  of  death,  having  a 
child  five  years  of  age,  and  living  with  a  wife  to  be  delivered  of  a 
second  child  within  twenty  days,  makes  a  will  giving  all  his  property 
to  his  wife,  I  think  the  common  voice  will  say  that  he  intended  no 
wrong  to  either  the  born  or  unborn  child,  but  trusted  to  his  wife — 
their  mother — to  do  justice  by  each,  and  believed  that  she,  with 
the  property  in  her  hands,  could  handle  it  more  advantageously 
for  herself  and  children  than  if  interests  in  it  were  distributed.  A& 
a  question  of  fact,  independent  of  statute,  I  have  no  doubt  that 
Mr.  Wasserman  had  no  feeling  either  against  the  bom  or  unborn 
child,  but,  having  implicit  faith  in  his  wife,  meant  that  she  should 
take  the  entire  property,  and  believed  that  out  of  that  property 
and  her  future  labors  she  would  take  care  of  his  children.  But  the 
legal  difficulty  is  this:  The  statute  says  that  it  must  be  "apparent 
from  the  will  that  the  testator  intended  that  the  unborn  child 
should  not  be  specially  provided  for.  How  can  any  intention  aa 
to  this  child  be  gathered  from  the  will  alone  ?  It  simply  gives 
everything  to  the  wife;  is  silent  as  to  children.  If  I  could  look 
beyond  the  will,  my  conclusion  would  be  instant  and  unhesitating. 
Limited  by  the  statute  to  the  instrument  itself,  what  can  be  gath- 
ered therefrom?  It  is  simply  a  devise  of  all  property  to  the  wife. 
No  reference  is  made  to  children,  born  or  unborn.  Can  I  infer 
from  its  silence  an  intention  to  disinherit  ?  If  so,  the  mere  omis- 
sions from  a  will  would  always  stand  as  proof  of  an  expressed  in- 
tention.    And  whatever. of  apparent  hardship  there  may  be  in  the 
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present  case,  a  fixed  and  absolute  rule  prescribed  by  statute  can- 
not, for  such  reason  alone,  be  ignored.  That  the  rule  was  inten- 
tionally thus  prescribed  is  evident,  not  alone  from  the  clear  letter 
of  the  statute,  but  also  from  the  history  of  this  question  at. com- 
mon law,  and  the  various  provisions  of  the  statutes  of  other  States. 
At  common  law  the  will  of  an  unmarried  man  disposing  of  all  his 
property  was  presumably  revoked  by  his  subsequent  marriage  and 
the  birth  of  a  child.  This  rule  was  borrowed  from  the  civil  law. 
"  Qui  jUium  i/npotestate  habet,  curare  debet,  ut  eum,  hceredem  in- 
stituaty  vel  exhwredem  eum  nominatim  faciat"  Just.  Inst.  lib. 
2,  cap.  13,  §  5  ;  Hadley,  Introduction  Roman  Law,  315.  Whether 
revocation  would  follow  from  subsequent  marriage  alone,  or  birth 
of  child  alone,  was,  perhaps,  a  doubtful  question.  In  Brush  v. 
Wilkins,  4  Johns.  Ch.  506,  it  was  held  that  both  must  concur; 
while  in  M'Cullum  v.  M'Kenzie,  26  Iowa,  510,  the  birth  of  a  child 
alone  was  adjudged  sufficient.  See,  generally,  upon  this  question, 
1  Redf.  Wills,  c.  7;  1  Williams,  Ex'rs,  c.  3,  §  5  ;  4  Kent,  Coram. 
421-426.  It  was  also,  for  a  while  at  least,  disputed  whether  such 
revocation  followed  absolutely  from  subsequent  marriage  and 
birth  of  child,  or  was  only  to  be  presumed,  and  the  presumption 
subject  to  be  overthrown  by  evidence  of  the  testator's  intentions.. 
Lord  Mansfield,  in  Brady  v.  Cubitt,  1  Doug.  39,  ruled  that  the 

{resumption  of  revocation  from  marriage  and  the  birth  of  issue, 
ike  all  other  presumptions,  "  may  be  rebutted  by  every  sort  of 
evidence."     See,  also,  1  Phillim.  473.     Such  seems  to  have  been 

fjjenerallythe  ruling  of  the  ecclesiastical  courts.  On  the  other 
lad,  in  Holford  v.  Otway,  2  H.  Bl.  522,  Chief  Justice  Eyre  held 
that  "  in  cases  of  revocation  by  operation  of  law,  the  law  pro- 
nounces upon  the  ground  of  a  presumptio  juris  et  dejure  that  the 
party  did  intend  to  revoke,  and  that  presumptio  juris  is  so  violent 
that  it  does  not  admit  of  circumstances  to  be  set  up  in  evidence  to 
repeal  it."  And  in  the  leading  case  of  Marston  v.  Roe,  8  Adol.  & 
£.  14,  by  all  the  judges  in  the  exchequer  chamber,  it  was  finalty 
decided  that  the  revocation  of  the  will  took  place  in  consequence 
of  a  rule  or  principle  of  law,  independently  altogether  of  any  ques- 
tion of  intention  of  the  party  himself.  Such  being  the  final  solu- 
tion of  the  question  in  the  English  courts,  it  cannot  be  that  the 
purpose  of  the  statute  in  question  was  to  open  the  door  to  any  other 
evidence  of  intention  than  those  expressly  named.  On  this  side  of 
the  watei-s  the  matter  has  generally  been  regulated  by  statute,  with 
a  prevailing  tendency  to  declare  that  the  after-born  child  takes  the 
same  share  that  it  would  have  done  if  the  father  had  died  intestate; 
or,  in  other  words,  that  the  will  is  absolutely  revoked  pro  timto, 
unless  there  is  some  provision  made  for  such  child,  or  an  express 
intention  that  it  should  receive  nothing.  The  statute  of  Wiscon- 
sin is  identical  with  that  of  Nebraska ;  and  in  Bresee  v.  Stiles,  29 
Wis.  120,  the  inquiry  as  to  testator's  intentions  was  declared  to  be 
20  A.  &  E.  R  Cas.— 28 
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limited  to  the  language  of  the  will,  and,  the  will  being  silent,  the 
after-born  child  inherited.  See,  among  many  cases,  the  following, 
which  show  how  carefully  the  courts  have  enforced  the  role  of 
revocation  pro  tanto  in  the  interest  of  the  child :  Waterman  v. 
Hawkins,  63  Me.  156 ;  Walker  v.  Hall,  34  Pa.  St.  483 ;  Boiling* 
worth's  Appeal,  51  Pa.  St.  518.  In  the  first,  the  testator  left  cer- 
tain real  and  personal  estate  to  his  widow  during  her  life  and 
widowhood,  to  revert  to  his  heirs  upon  her  death  or  marriage,  and 
gave  the  rest  to  his  father.  A  daughter  born  two  months  after  his 
death  was  held  unprovided  for  by  the  will,  and  recovered  the  sliare 
of  the  estate  she  would  have  taken  if  he  had  died  intestate.  In 
the  second,  the  testator  gave  hi6  entire  estate  to  his  wife,  saying  in 
the  will,  "having  the  utmost  confidence  in  her  integrity,  and  be- 
lieving that  should  a  child  be  born  to  us  she  will  do  the  utmost  to 
rear  it  to  the  honor  and  glory  of  its  parents ;"  and  the  same  ruling 
was  made.  In  the  last  case  the  will  in  terms  committed  anv  after- 
born  child  to  the  guardianship  of  his  wife,  adding,  u  which  guar- 
dianship I  intend  and  consider  a  suitable  and  proper  provision  for 
such  child ;"  and  still  a  similar  decision  was  pronounced.  Further 
citations  would  seem  unprofitable. 

To  sum  the  matter  up,  the  common-law  courts  of  England  finally 
reached  the  conclusion  that  the  revocation  was  absolute  upon  the 
happening  of  marriage  and  birth  of  issue,  and  not  dependent  upon 
evidence  of  testator'6  intentions.  The  general  tendency  of  statute 
law  in  this  country  is  in  the  same  direction,  and  courts,  as  a  rule, 
have  carefully  protected  the  rights  of  the  after-born  children.  The 
language  of  the  statute  is  plain  and  unambiguous.  The  will  makes 
no  provision  for  this  child,  does  not  mention  or  refer  to  her,  and 
on  its  face  manifests  no  intention  that  she  should  be  unprovided 
for.  Hence  it  must  be  held  that  she  takes  the  same  dhare  in  the 
estate  which  she  would  have  taken  had  her  father  died  intestate, 
to  wit,  one  half. 

Again,  it  is  contended  that  the  will  was  duly  probated ;  that  the 
probate  is  in  the  nature  of  a  proceeding  in  rem  with  notice  to  all 
the  world  ;  that  by  it  the  title  was  vested  in  Mrs.  Wasserraan;  and 
that  any  party  taking  the  title  from  her  without  notice  of  the  ex- 
istence or  any  subsequently  born  children  took  good  and  full  title. 
This  is  a  mistake.  The  probate  of  a  will  is  conclusive  only  as  to  its 
due  execution.  Comp,  St.  c.  23,  p.  229,  §  143 ;  Pettit  v.  Black,  13 
Neb.  142.  It  does  not  determine  the  title  of  property  which  is 
claimed  under  it.  Evans  v.  Anderson,  15  Ohio  St.  324.  In  this 
case  the  court  says : 

"  The  probate  did  not  strengthen  the  title,  but  gave  the  will 
effect  as  evidence,  and  made  it  available.  Who  shall  take  the 
estate  and  who  not,  was  not  passed  on  by  the  probate  court.  This 
can  only  be  determined  by  the  law  which  declares  the  effect  of  the 
will.     The  devisee  held  the  title  under  a  valid  will,  subject  to  the 
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•condition  imposed  by  the  statute  that  the  will  shall  become  void  on 
the  birth  of  a  subsequent  child.  If  this  child  had  not  been  born 
.alive,  it  would  still  be  good.  By  his  birth  the  will  became  void  ; 
not  by  reason  of  an  erroneous  probate,  or  the  want  of  any  fact 
necessary  to  be  proven  as  a  foundation  of  that  judicial  sentence. 
The  sentence  is  therefore  immaterial.  The  court  waS  not  called 
on  to  impugn  the  sentence,  but  simply  to  declare  the  effect  of  the 
will  in  its  relation  to  the  parties."  Fallon  v.  Chidester,  46  Iowa, 
588;  Bresee  v.  Stiles,  22  Wis.  120;  3  Redf.  Wills,  61 ;  1  Jarra. 
Wills  (3d  Amer.  Ed.),  p.  22,  etc. 

Here  the  execution  of  the  will  is  not  challenged.  Its  validity  is 
not  denied.  There  is  no  attempt  to  set  aside  the  probate.  But  the 
•contention  is  that,  conceding  that  it  was  duly  executed  and  properly 
probated,  and  assuming  that  it  was  valid,  events  occurring  subse- 
quent to  its  execution  have  limited  its  scope  and  operation.  This 
was  a  question  not  submitted  for  decision  when  the  bill  was  tendered 
for  probate,  and  a  question  which  is  now  for  the  first  time  submitted 
forjudicial  determination. 

finally,  it  is  said  that  under  sections  150,  156,  157, 158,  and  159 
of  chapter  23,  the  remedy  of  Anna  Wasserman  is  by  a  proceeding 
against  the  devisee  in  the  will,  her  mother,  for  contribution.  I 
think  not.  While  such  a  proceeding  may  be  proper,  and  in  some 
•cases  necessary, — as,  where  the  estate  is  personalty,  and  has  been 
distributed,  or  partially  so,  or  where  there  are  specific  bequests  or 
devises,  or  where  the  testator  has  named  some  children  and  omitted 
others,  and  equities  may  arise  out  of  advancements  (Hill  v.  Martin, 
28  Mo.  78), — nevertheless,  contribution  is  not  the  only  remedy. 
She  took  as  heir,  and  the  heir  may  claim  the  property  itself.  In 
Smith  v.  Robertson,  89  N.  Y.  555,  a  case  like  this,  the  court 
says : 

uThe  remedies  given  by  the  statute  against  devisees,  to  recover 
a  portion  of  the  property  where  only  a  portion  descends  to  an  after- 
born  child,  do  not  operate  to  subject  the  estate  of  6uch  child  to 
power  of  sale  contained  in  the  will,  or  to  confine  his  remedies  to  a 
pursuit  of  the  proceeds  of  sale.  He  is  entitled,  by  the  plain  terms 
•of  the  statute,  to  recover  the  same  portion  of  the  corpus  of  the  estate 
which  he  would  have  been  entitled  to  had  his  father  died  intestate." 
See,  also,  same  case  in  24  Hun,  210;  Mitchell  v.  Blain,  5  Paige, 
588;  San  ford  v.  Sanford,  61  Barb.  295;  Rockwell  v.  Goery,  4  Hun, 
•611;  Catholic  Ben.  Ass'n  v.  Firnane,  50  Mich.  82. 

These  are  the  only  questions  presented.  My  conclusions,  there- 
fore, are  in  favor  of  the  claims  of  Anna  Wasserman.  Counsel  will 
prepare  a  decree  accordingly. 
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Hunt 

v. 
Nstar  Yobk,  Chicago  and  St.  Louis  Ry.  Co. 

(99  Indiana  Beport*,  593.)    • 

Under  section  3909,  R.  8.  Indiana,  1881,  the  court  has  power,  daring  the* 
pendency  of  a  proceeding  by  a  railroad  company  to  condemn  land  for  the 
right  of  way  of  its  road,  to  permit  the  plaintiff  to  amend  the  description  of 
the  land  so  condemned,  as  set  forth  in  the  article  of  appropriation  and  in 
the  proceedings  thereunder. 

In  such  case  the  Supreme  Court  will  presume,  in  the  absence  of  the  evi- 
dence adduced  at  the  trial,  that  if  the  quantity  of  land  appropriated  was 
augmented,  or  the  damages  of  the  owner  increased,  by  reason  of  such 
amendment,  these  facts  were  considered  by  the  jury  in  making  their  assess- 
ment. 

From  the  Lake  Circuit  Court. 
T.  J.  Merrifield  for  appellant. 
W.  B.  Johnston  and  J.  B.  Cohre  for  appellee. 

Colerick,  C. — This  was  a  proceeding  by  the  appellee  to  condemn, 
as  a  right  of  way  for  its  railroad,  a  strip  of  land  owned  by  the 
appellant.  During  the  pendency  of  the  proceeding,  the  appellee 
was  permitted  by  tlie  court  to  alter  and  amend  the  description  of 
the  land  so  condemned  as  set  forth  in  the  article  of  appropriation 
that  was  filed  by  the  appellee,  and  in  the  proceedings  thereunder. 
The  action  of  the  court  in  permitting  the  amendment  to  he  made 
is  the  only  error  assigned.  The  record  shows  that  leave  to  so 
amend  was  granted  by  the  court  on  the  written  application  of  the 
appellee,  in  which  it  was  stated  "that  in  the  proceedings  heretofore 
had  in  the  instrument  of  appropriation  and  proceedings  to  condemn 
an  error,  through  inadvertence,  was  made  in  the  description  of  the 
lands  to  be  appropriated  by  it  (the  appellee)  over  ana  across  the 
defendant's  premises  in  Porter  count}',  Indiana,  in  this,  to  wit, 
that  the  starting  point  in  said  premises  is  given  as  commencing 
485  feet  north  of  the  southeast  corner  of  the  we6t  half  of  the 
southwest  quarter  of  section  twenty-three  (23)  in  township  thirty- 
live  (35)  north,  range  six  (6)  west,  when  the  true  starting  point 
was.  is,  and  should  have  been  given,  as  1463  feet  south  of  said 
southeast  corner;  that  by  commencing  at  the  point  of  termination, 
as  given,  on  the  west  side  of  said  tract,  in  the  instrument  of  appro- 
priation and  proceedings  to  condemn,  and  following  the  courses 
and  distances  back  to  the  east  line  of  said  tract,  it  brings  out  the 
starting  point  as  1463  feet  north  of  said  southeast  corner  of  said 
tract,  and  where  the  line  of  the  railroad  was  located  and  distinctly 
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marked  oat  at  the  time  of  the  appropriation  and  condemning  the 
same,  and  where  the  same  was  actually  viewed  and  appraised  by 
the  appraisers  appointed  by  the  court  on  petition  of  plaintiff  to 
assess  the  damages  to  defendant  by  reason  of  the  appropriation 
therein.  And  the  plaintiff  further  says  that,  at  the  time  of  the 
assessing  of  the  damages  to  defendant,  as  aforesaid,  said  defendant 
and  his  attorney  were  along  with  the  appraisers  and  passed  over 
this  identical  line  with  them,  and  pointed  out  the  same  to  the 
appraisers ;  and  the  plaintiff  further  says  that  its  railroad  has  been 
-constructed  and  is  in  operation  on  the  identical  line  as  appraised 
and  pointed  out  to  the  appraisers  as  aforesaid,"  etc. 

The  truth  of  the  facts  recited  in  the  application,  as  above  set 
forth,  was  verified  by  the  affidavits  of  Mr.  Johnston,  the  attorney 
for  the  appellee,  and  Mr.  Garber,  its  civil  engineer,  who  surveyed 
and  located  the  line  across  the  land  in  question,  which  affidavits 
were  filed  with  and  in  support  of  the  application.  No  counter 
affidavits  were  filed  by  the  appellant,  nor  were  the  facets  recited  in 
the  application  .controverted  in  any  manner  by  him.  It  is  fair  to 
infer  that  they  were  true.  After  the  amendment  was  made,  a  trial 
by  jury  occurred,  resulting  in  the  rendition  of  a  verdict  in  favor 
of  the  appellant,  by  which  his  damages,  caused  by  said  appropria- 
tion, were  assessed, at  $3000,  for  which  sum  judgment  was  ren- 
dered in  his  favor.  These  damages  were  assessed  after  the  amend- 
ment was  made.  So,  if  the  quantity  of  land  appropriated  by  the 
appellee  was  augmented,  or  the  damages  of  the  appellant  were 
increased,  in  consequence  of  the  amendment,  it  is  safe  to  presume 
that  those  facts  were  considered  by  the  jury  in  the  assessment  of 
the  damages.  It  is  proper  for  us  to  presume  so  in  the  absence  of 
the  evidence  adduced  at  the  trial. 

The  statute  relating  to  the  subject  of  appropriation  of  lands  by 
railroads,  provides:  k4.  .  .  The  court  shall  also  have  power,  at  any 
time,  to  amend  any  defect  or  informality  in  any  of  the  special 
proceedings  authorized  by  this  act  as  may  be  necessary.  .  .  ." 
K.  S.  1881,  section  3909.  It  has  been  held  by  this  court,  in 
Prather  i>.  Jefferson  vi lie,  etc.,  R.  R.  Co.,  52  Ind.  16,  that  statutes 
authorizing  the  taking  of  private  property  for  public  use  are  not 
to  be  extended  by  inference,  nor  are  they  to  be  so  strictly  or  liter- 
ally construed  as  to  defeat  the  evident  purpose  of  the  Legislature. 
Under  the  provision  of  the  statute  above  cited,  we  think  the  court 
below  possessed  ample  power  to  permit  the  amendment  to  be  made. 
It  is  quite  apparent  that  the  court  iu  the  exercise  of  its  power,  so 
conferred,  did  no  injustice  to  the  appellant,  as  the  amendment  was 
allowed  and  made  while  the  proceeding  was  in  fieri,  and  before 
the  damages  finally  awarded  were  assessed. 

Per  Curiam. — The  judgment  of  the  court  below  is  affirmed,  at 
the  costs  of  the  appellant. 
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MofilATY 

Central  Iowa  Ry.  Co. 

(Advance  Case,  Iowa,     October  24,  1884.) 

Motion  to  strike  out  evidence  set  out  in  abstract,  because  not  preserved  by 
bill  of  exceptions  or  otherwise  properly  identified,  granted. 

A  motion  to  strike  out  evidence  set  out  in  an  abstract,  because  not  preserved 
by  bill  of  exceptions,  can  neither  be  attacked  nor  supported  by  affidavits, but 
must  be  decided  on  the  record  alone. 

A  cat!  le  guard  cannot  be  considered  as  a  part  of  a  fence  in  such  a  sense 
that  the  owner  of  cattle,  killed  by  reason  of  the  defective  condition  of  the 
cattle-guard,  may  recover  double  damages,  as  in  the  case  of  a  defective- 
fence. 

Whether  the  contributory  negligence  of  plaintiff  should  prevent  a  recovery 
of  damages  for  the  killing  of  his  horses  in  this  case,  quart. 

Appeal  from  Marshall  District  Court. 

The  plaintiff  claims  to  have  had  two  horses  killed  by  a  train  or* 
the  defendant's  road,  and  he  seeks  to  recover  double  the  value  of 
the  horses  in  this  action.  Trial  by  jury,  judgment  for  plaintiff 
and  defendant  appeals. 

H.  E.  J.  Board  man,  J.  H.  Blair,  and  A.  C.  Dailey  for  appellant* 

Sutton  &  Childs  for  appellee. 

Seevebs,  J. — Counsel  for  the  appellee  have  filed  a  motion  to- 
strike  out  what  purports  to  be  the  evidence  set  out  in  the  abstract, 
on  the  ground  it  was  not  preserved  by  bill  of  exceptions,  and  is- 
not  otherwise  properly  identified.  This  motion  is  supported  by 
affidavits,  but  we  think  the  record  must  speak  for  itself,  and  that 
it  can  neither  be  attacked  nor  supported  by  affidavits.  Upon  look* 
ing  into  the  record,  as  set  out  in  the  abstract,  we  find  that  it  does 
not  purport  to  state  the  evidence  was  preserved  by  bill  of  excep- 
tions, but  council  for  appellant  contend  that  it  was  taken  down  by 
the  official  reporter,  ana  that  his  notes,  when  filed,  become  a  part 
of  the  record,  under  section  3777,  McClain's  Code.  It  is  claimed 
this  was  so  ruled  in  Mahaffv  v.  Maliaffy,  18  N.  W.  Rep.  685- 
Conceding  this  to  be  so,  then  it  is  contended  that  anything  which 
appears  of  record  may  be  certified  by  the  clerk,  and  therefore  no- 
bill  of  exceptions  was  required.  Cross  v.  Burlington  &  S.  W.  R. 
Co.,  58  Iowa,  62 ;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.  263.  For  the 
purposes  of  this  case,  the  claimed  propositions  will  be  conceded,, 
and  yet  the  motion  must  be  sustained,  because  the  abstract  only 
purports  to  set  out  what,  in  the  opinion  of  counsel,  the  evidence 
tended  to  establish.     It  16  not  competent  for  the  clerk  to  do  this^ 
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and  clearly  counsel  cannot,  and  thus  bind  the  court  and  the  other 
party  by  a  record  made  by  themselves. 

As  the  evidence  set  out  in  the  abstract  has  been  stricken  out, 
we  ordinarily  would  have  difficulty  in  determining  that  the  court 
erred  in  the  instructions  given  the  jury.  The  ground  of  recovery 
is  thus  stated  in  the  petition  :  That  the  plaintiffs  "  horses  got  upon 
the  railway  of  defendant,  in  said  Marshall  County,  at  and  through 
a  point  on  the  line  of  said  railway  where  defendant  had  the  right 
to  erect  and  maintain  a  suitable  fence  and  cattle-guard,  but  had 
failed  to  do  so,  and  suffered  the  cattle-guard,  which  it  had  a  right 
to  maintain,  to  become  filled  up  with  snow  and  ice,  and  to  so  re- 
main for  a  long  time,  to  the  knowledge  of  defendant." 

It  will  be  observed  that  two  grounds  of  recovery  are  stated  :  The 
first,  that  the  defendant  failed  to  fence*  its  track,  although  the  right 
to  do  so  existed  ;  and,  second,  that  it  permitted  the  cattle-guard  to 
become  filled  with  snow  or  ice,  and  that  the  horses  got  on  the 
track  and  were  killed,  either  because  the  track  was  not  fenced,  or 
because  of  the  condition  of  the  cattle-guard. 

The  court  instructed  the  jury  as  follows :  "  If  you  find  for  the 

Slain  tiff,  and  that  the  injury  was  occasioned  by  the  neglect  of  the 
efendant  to  have  the  cattle-guard  in  order,  and  without  the.  wilful 
act  of  the  plaintiff  contributing  to  the  injury,  you  will  allow 
him,  as  the  amount  of  his  recovery,  twice  the  value  of  the  horses 
killed  or  injured,  as  shown  by  the  evidence."  We  are  required  to 
presume  that  there  was  evidence  upon  which  this  instruction  could 
be  based.  McMillan  v.  Burlington  &  M.  R.  R.  Co.,  46  Iowa,  231. 
Besides  this,  the  plaintiff  has  filed  an  amended  abstract,  in  which 
is  set  out  the  fact  that  there  was  evidence  tending  to  prove  the 
horses  got  on  the  track  over  the  cattle-guard,  which  was  filled  with 
snow  and  ice. 

We  therefore  have  before  us  sufficient  to  make  it  our  duty  to 
determine  whether  the  foregoing  instruction  is  correct.  It  is 
claimed  to  be  erroneous  because  thereunder  the  plaintiff  is  allowed 
to  recover  double  damages.  This  depends  on  the  proper  con- 
struction of  sections  1288  and  1289  of  the  Code.  The  iormer  pro- 
vides that  railway  corporations  shall  construct  proper  cattle-guards 
where  the  railway  enters  or  leaves  any  improved  or  fenced  land, 
and  where  the  same  crosses  any  public  highway,  and  for  a  failure 
to  do  so  the  corporation  is  made  liable  for  all  damages  sustained  by 
reason  of  such  failure.  The  latter  section  provides  that  double 
damages  may  be  recovered  when  the  corporation  fails  to  fence 
where  it  has  the  right  to  do  so,  and  a  loss  or  damage  is  caused  by 
such  failure. 

Counsel  for  the  appellee  contend  that  a  cattle-guard  is  as  much  a 
part  of  a  fence  as  is  a  gate,  and  that  the  road  cannot  be  effectually 
fenced  unless  cattle-guards  are  constructed  ;  and  it  must  be  con- 
ceded there  is  much  force  in  the  argument.     Ordinarily,  where 
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an  injury  is  caused  by  the  neglect  of  an  enjoined  duty,  compen- 
sation only  is  the  rule.  Section  1289  of  the  Code,  however,  at- 
taches to  such  a  failure  a  penalty  in  addition  to  compensation. 
In  Miller  v.  Chicago  &  N.  W .  E.  Co.,  59  Iowa,  707,  s.  c,  6  Am.  & 
Eng.  E.  R.  Cas.  89,  it  is  said  that  section  1289  of  the  Code  u  is 
in  its  nature  penal,"  and  that  "  a  statute  should  not  be  so  construed 
as  to  create  or  authorize  the  recovery  of  a  penalty  unless  the  inten- 
tion to  do  so  is  clear."  It  was,  therefore,  held  in  that  case  thai; 
the  portion  of  the  section  under  consideration  which  provides  for  a 
recovery  of  damages  for  an  injury  caused  by  a  train  when  running 
at  a  speed  greater  than  eight  miles  per  hour  on  depot  grounds,  was 
capable  of  two  constructions :  one,  that  double  damages  were  recov- 
erable, and  the  other,  that  single  damages  only  could  be  recovered ; 
and  it  was  held  that  because  of  the  penal  character  of  the  statute 
the  proper  construction  was  that  compensation  for  the  injury  only 
could  be  recovered,  although  it  is  provided  in  section  1289  if  the 
speed  of  the  train  is  greater  than  eight  miles  per  hour,  it  is  deemed 
to  be  negligence,  and  should  render  the  corporation  liable  "  under 
this  section." 

The  argument  that  a  cattle-guard  is  a  part  of  the  fence,  in  so 
far  as  double  damages  are  recoverable  for  an  injury  caused  by  its 
defective  condition,  ceases  to  have  any  force  when  it  is  considered 
that  the  duty  to  construct  cattle-guards  is  enjoined  by  section  1288 
of  the  Code ;  and  it  is  there  provided  that  single  damages  or  com- 
pensation only  can  be  recovered  because  the  corporation  has  failed 
to  fulfill  its  duty  in  this  respect.  If  cattle-guards,  in  a  statutory 
sense,  should  be  regarded  as  a  part  of  the  fence,  then  section  1288 
is  practically  useless,  and  such  a  construction  would  render  it  in- 
operative. We  are  therefore  inclined  to  invoke  the  well-known 
rule  that,  where  there  are  two  statutes  relating  to  the  same  subject- 
matter,  such  construction  should  be  adopted,  if  it  can  be  without 
doing  violence  to  the  language  employed,  as  will  permit  both  to 
stand,  and  have  force  and  effect.  Besides  this,  we  tirink  we  should 
adopt  and  follow  the  rule  stated  in  the  Miller  Case,  above  cited. 

The  instruction  under  consideration  states  the  rale  to  !>e  that 
it  matters  not  how  negligent  the  plaintiff  may  have  been,  if  it  was 
not  wilful,  still  he  would  be  entitled  to  recover.  Counsel  for  the 
appellant  claim  that  in  this  respect,  also,  the  instruction  is  erroneous, 
and  that  the  true  rule  under  section  1288  of  the  Code  is  that  con- 
tributory negligence  of  the  plaintiff  will  prevent  a  recovery.  We 
do  not  feel  called  on  to  determine  this  question,  because  we  are 
unable  to  conclude  from  the  record  before  us  that  the  plaintiff  was 
guilty  of  such  negligeuce.  As  bearing  on  this  question,  however, 
see  Pavne  v.  C,  R.  I.  &  P.  R.  Co.,  44  Iowa,  236,  and  Vanhorn  v. 
Burlington,  C.  R.  &  N.  R.  Co.,  18  N.  W.  Rep.  679. 

In  the  last  case  it  was  held,  where  a  party  knowingly  allowed 
his  horses  to  run  at  large  in  violation  «of  a  city  ordinance,  and  they 
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strayed  on  a  railroad  track  and  were  killed,  that  there  .could  not  be 
a  recovery.  In  the  case  at  bar,  the  jury  found,  specially,  that  the 
horses  were  running  at  large  in  violation  of  the  herd  law  in  force 
in  the  count}7.  Upon  looking  into  the  evidence,  as  set  out  in  the 
amended  abstract,  we  ascertain  that  this  finding  is  based  on  the 
following  facts:  The  plaintiff's  farm,  or  at  least  a  portion  of  it,  is 
inclosed  with  a  hedge  fence,  and  he  turned  his  horses  into  that 
part  of  the  farm  so  fenced,  and  they  broke  through  the  fence  and 
strayed  on  the  railroad  track.  Whether  the  fence  was  reasonably 
sufficient  does  not  appear ;  but  it  does  appear  that  the  plaintiff  had 
so  knowledge  that  ins  horses  had  escaped  from  the  inclosure  in 
which  he  had  placed  them  until  after  tney  were  killed.  We  are 
unable  to  say  that,  under  these  circumstances,  the  plaintiff  was  guilty 
of  contributory  negligence.     Reversed. 

Cattle-guards.— As  to  the  obligation  of  a  railroad  company  to  construct 
and  maintain  cattle-guards,  see  Agnew  v.  Michigan  Central  R.  Co.,  and  note, 
infra. 


Agnew 

V. 

Michigan  Central  R.  Co. 

(Advance  Case,  Michigan.    January  21,  1885.) 

Certain  sheep  were  found  killed  near  a  railroad  crossing.  The  fences  in 
the  neighborhood  were  about  three  feet  high  only  in  some  places.  There 
Wi  a  space  of  some  two  feet  between  the  end  of  the  cross  fence  and  the 
cattle  guard.  The  latter  was  two  or  three  feet  deep  only.  The  fences  and 
cattle-guard  had  remained  in  this  state  for  some  time.  The  dead  sheep  were 
fouod  scattered  along  the  track  within  about  thirty  rods  of  the  crossing. 
The  owner  of  the  sheep  sued  the  company,  averring  that  the  accident 
occurred  by  reason  of  the  defective  fences  and  cattle-guard.  EM,  that  there 
was  evidence  to  go  to  the  jury  in  support  of  plaintiff's  case. 

Error  to  Shiawassee. 

A.  It.  McBride  for  plaintiff. 

M.  Y.  &  R.  A.  Montgomery  for  defendant  and  appellant. 

Sherwood,  J. — This  action  was  brought  in  the  Shiawassee  cir- 
■cnit  conrt  to  recover  for  a  flock  of  sheep,  which  were  run  over  and 
killed  by  the  defendant's  engine  and  train  of  cars  on  the  night  of 
Jane  24, 1883,  near  a  highway  crossing.  It  was  claimed  by  plaintiff 
upon  the  trial  that  the  defendant's  right  of  way,  where  the  injury 
occurred,  was  insufficiently  fenced,  and  that  the  cattle-guard  at  the 
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crossing  was  also  imperfectly  constructed,  and  that  it  was  in  con- 
sequence of  the  defective  fence  and  insufficient  cattle-guard  that 
the  plaintiff's  sheep  came  in  upon  the  defendant's  roadway  and 
track,  and  were  then  injured  and  killed.  The  defendant  claimed, 
and  the  testimony  strongly  tended  to  show,  that  as  the  train  (which 
was  coming  south)  approached  the  highway,  the  sheep  were  lying 
down  therein,  and  as  tlie  train  neared  them  they  sprang  up  and  ran 
south  on  the  highway  and  railroad  track  until  they  reached  the 
cattle-guard,  and  were  then  struck  by  the  engine  and  killed,  and 
many  of  them  carried  several  rods  south  on  the  rail,  ground,  and 
along-  the  track :  that  the  railroad  fences  were  of  sufficient  height 
and  strength,  and  the  cattle -guard  properly  constructed,  and  suffi- 
cient to  keep  cattle  aud  other  animals  from  getting  upon  the  rail- 
road grounds. 

The  cause  was  tried  by  jury,  and  several  witnesses  were  sworn 
upon  both  sides.  At  the  close  of  the  testimony,  counsel  for  de- 
fendant requested  the  court  to  charge  the  jury  that  the  evidence 
showed  no  negligence  on  the  part  of  the  company,  and  that  the 
plaintiff  could  not  recover.  Tne  court  declined  to  charge  as  thns 
requested,  and  submitted  the  cause  to  the  jury,  and  the  plaintiff 
obtained  a  verdict  for  $156.82.  The  exception  taken  to  the  refusal 
of  the  court  to  charge  as  requested  by  defendant's  counsel  raises  the 
only  question  for  our  consideration.  The  testimony  tended  to  show 
that  the  railroad  fences  were  only  about  three  feet  high  in  several 
places  where  the  accident  occurred,  and  that  there  was  a  space  about 
two  feet  wide  between  the  end  of  the  cross-fence  and  the  cattle- 

fuard,  and  that  the  cattle-guard  was  about  two  or  three  feet  deep, 
t  also  appeared  from  the  testimony  of  the  plaintiff  that  two  neigh- 
bors, living  only  about  ten  or  iifteen  rods  from  the  crossing, 
passed  over  the  highway  at  the  crossing  half  an  hour  before  the 
injury  occurred,  and  that  they  then  discovered  no  sheep  on  the 
highway ;  that  they  heard  the  ringing  of  the  bell  sound  several 
times  as  the  train  passed  at  the  crossing,  and  were  there  in  two 
minutes  after  the  sheep  were  killed  ;  that  they  discovered  no  sheep- 
tracks  in  the  highway,  and  saw  no  evidence  that  the  sheep  crossed 
over  the  cattle-guard,  but  did  see  sheep-tracks  along  the  railroad 
track  upon  the  company's  grounds  south  of  the  highway  for  several 
rods,  and  the  remains  of  forty-five  dead  sheep  scattered  along  the 
track  within  a  distance  of  thirty  rods  south  of  the  cattle-guard,  and 
several  live  sheep  standing  near  the  fences  on  the  railroad  grounds. 
It  further  appeared  that  the  fences  had  remained  in  the  condition 
they  then  were  for  several  months  previous  to  the  accident 

It  is  unnecessary  to  review  the  evidence  given  on  the  part  of  the 
defendant,  which,  as  we  have  said,  strongly  tended  to  show  that  the 
sheep  were  killed  upon  the  highway  crossing  and  upon  the  cattle- 
guard.  We  think  there  was  sufficient  evidence  offered  by  the 
plaintiff  to  go  to  the  jury,  upon  thi6  theory  of  the  case,  and  the 
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circuit  judge  committed  no  error  in  submitting  the  case  to  them. 
The  judgment  must  be  affirmed. 

Cattle-guards. — See  as  to  the  obligation  of  a  railroad  company,  with  re- 
gard to  the  construction  and  maintenance  of  cattle-guards,  the  following 
authorities:  Dunnigan  v.  Chicago,  etc.,  R.  Co.,  18  Wise.  28;  New  Albany, 
etc,  R.  Co.  v.  Pace,  18  Ind.  411;  Pittsburgh,  etc.,  R.  Co.  v.  Ely,  55  Ind. 
567;  Indianapolis,  etc.,  R.  Co.  v.  Irish,  26  Ind.  268;  Indianapolis,  ere,  R. 
Co.  v.  Kibby,  28  Ind.  480;  Fremont,  etc.,  R.  R.  Co.  v.  Lamb,  5  Am.  &  Eng.. 
R.  R.  Cas.  847;  Lake  Shore  &  Mich.  S.  R.  Co.  t>.  Sharpe,  7  Am.  &  Eng. 
R.  R.  Cas.  543;  St.  Louis,  etc.,  R.  Co.  v.  Edwards,  7  Am.  &  Eng.  R.  R.  Ca3. 
547;  8t.  L.,  8.  &  F.  R.  Co.  v.  Shoemaker,  11  Am.  &  Eng.  R.  R.  Cas.  379;. 
Union  Pac.  R.  Co.  v.  Harris,  11  Am.  &  Eng.  R.  R.  Cas.  481;  St.  L.,  W.  & 
W.  R.  Co.  v.  Curl,  11  Am.  &  Eng.  R.  R.  Cas.  458;  Mudhenk  u.  C.  I.  R.  Co. 
11  Am.  &  Eng.  R.  R.  Cas.  463;  Cleveland,  etc.,  R.  R.  Co.  v.  Newbrander,  11 
Am.&  Eng.  R.  R.  Cas.  480;  Cleary  t>.  Burlington  &  M.  R.  Co.,  11  Am.  <&r 
Eng.  R.  R.  Cas.  493;  Texas  &  St.  Louis  R.  Co.  v.  Young,  18  Am.  &  Eng.  R. 
R.  Cas.  544;  Missouri  Pacific  R.  Co.  v.  Manson,  13  Am.  &  Eng.  R.  R.  Cas. 
540;  Heakett  v.  Wabash,  etc.,  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  549; 
Wader  v.  Chicago,  M.  &  St.  P.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  582;  St. 
Louis  &  San  Francisco  R.  Co. v.  Sharp,  13  Am.  &  Eng.  R.  R.  Cas.  595;  Moriaty 
•.  Central  Iowa  R.  Co.,  supra;  Agnewt?.  Michigan  Central  R.  Co.,  supra;- 
Whitewater  R.  Co.  t>.  Bridgett,  94  Ind.  216;  s.  c,  infra;  Louisville,  N.  A. 
&  G.  R.  Co.  «.  Porter,  97  Ind.  267;  s.  c,  infra. 


Whitewater  R.  R.  Oo. 

v. 

Bridgett. 

(94  Indiana  Reports,  216.) 


A  demurrer  to  a  complaint  for  want  of  sufficient  facts  presents  no  question 
is  to  the  jurisdiction  of  the  court. 

An  instruction,  that  if  an  animal,  enter  upon  the  track  of  a  railroad  from 
a  highway  by  reason  of  insufficient  cattle- guards,  the  company  is  by  statute 
made  liable  for  injury  to  the  animal  received  from  the  locomotives  or  cars,  is 
not  objectionable. 

Where  it  appears  by  the  answers  of  the  jury  to  special  interrogatories,  that 
an  erroneous  instruction  did  not  influence  the  verdict,  the  error  is  not  avail- 
able. 

From  the  Wayne  Circuit  Court. 

C.  C.  Binkley  and  W.  C.  Frazer  for  appellant. 

J.  H.  Kibbey  for  appellee. 

Bicknrll,  0.  O. — The  appellant  bronght  this  suit  against  the- 
appellee  to  recover  the  value  of  a  bay  mare.  The  defendant  de- 
murred to  each  of  the  paragraphs  of  the  complaint  for  want  of 
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facts  sufficient  to  constitute  a  cause  of  action.  The  demnrrere 
were  overruled,  and  these  rulings  are  assigned  as  errors.  The 
points  made  are  that  neither  of  theparagraphs  alleges  that  the 
mare  was  killed  in  the  county  of  Wayne,  in  which  the  suit  was 
brought.  Such  a  defect,  although  good  ground  for  a  demurrer  for 
want  of  jurisdiction,  is  not  available  upon  a  demurrer  for  want  of 
facts  sufficient.  Toledo,  etc.,  Ry.  Co.  v.  Milligan,  52  Ind.  505. 
Causes  of  demurrer  must  conform  to  the  specifications  of  the 
statute.  A  demurrer  assigning  for  cause  want  of  sufficient  liters 
presents  no  question  as  to  the  jurisdiction  of  the  court  over  the 
subject-matter.  Toledo,  etc.,  Ry.  Co.  v.  Milligan,  52  Ind.  512,  and 
see  R.  S.  1881,  section  343.  There  was  no  error  in  overruling  the 
■demurrers. 

The  defendant  answered  in  two  paragraphs,  to  wit :  1.  The 
general  denial.  2.  That  the  plaintiffs  mare  entered  upon  the  mil- 
road  at  a  public  crossing,  and  was  there  killed,  where  the  Rime 
could  not  be  lawfully  fenced.  The  plaintiff  replied  in  denial.  The 
issues  were  tried  by  a  jury,  who  found  for  the  plaintiff,  with  $100 
damages.  With  their  verdict  they  answered  interrogatories  as 
follows: 

1.  "  Did  the  mare  enter  upon  the  railroad  track  at  a  public  high- 
way crossing?    A.  No." 

2.  "  For  fifty  feet  on  each  side  of  the  public  road  crossing 
where  the  mare  is  said  to  have  been  struck  by  the  defendants 
locomotive  and  cars,  and  where  the  wagon  road  and  railroad  nm 
alongside  of  each  other,  could  the  defendant  fence  its  track  with- 
out obstructing  the  public  highway  ?     A.  Yes." 

Judgment  was  rendered  on  the  verdict.  The  defendant's  mo- 
tion for  a  new  trial  was  overruled,  and  this  appeal  was  taken. 

Two  of  the  errors  assigned  have  l>een  considered.  The  third  is 
overruling  the  motion  for  a  new  trial.  There  were  seven  reasons 
for  a  new  trial,  but  none  of  them  are  discussed  in  the  appellant's 
brief  except  tfce  following,  to  wit : 

2.  The  verdict  is  not  sustained  by  sufficient  evidence. 

3.  The  verdict  is  contrary  to  law. 

4.  The  court  erred  in  giving  the  jury  instruction  No.  2. 
This  instruction  was:  "It  is  the  duty  of  all  railroads  in  this 

State  to  maintain  cattle-guards  at  the  crossings  of  all  highways,  and 
if  an  animal  comes  upon  the  track  of  a  railroad  from  a  highway 
because  of  insufficient  cattle-guards,  the  railroad  is  liable  for  all  in- 
juries to  such  animal  received  from  its  locomotives  or  cars  while  so 
on  the  track." 

This  charge  was  in  accordance  with  the  law  of  Indiana  as  de- 
clared by  this  court.  New  Albany,  etc.,  R.  R.  Co.  v.  Pace,  13 
Ind.  411;  Indianapolis,  etc.,  R.  R.  Co.  v.  Irish,  26  Ind.  268; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Kibby,  28  Ind.  479 ;  Pittsbwiyt, 
etc.,  R.  R.  Co.  v.  Ehrhart,  36  Ind.  118 ;  Indianapolis,  etc,  R  R. 
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Co.  v.  Bonnell,  42  Ind.  539 ;  Pittsburgh,  etc.,  Ry.  Co.  v.  Eby,  5!> 
Ind.  567 ;  Evansville,  etc.,  R.  R.  Co.  v.  Barbee,  74  Ind.  169  ;  Grand 
Rapids,  etc.,  R.  R.  Co.  v.  Jones,  81  Ind.  523. 

There  was  evidence  to  which  the  foregoing  instruction  was  ap- 
plicable; as  a  general  statement  of  the  law  it  was  correct;  if  the 
appellant  supposed  that  there  was  some  exception  thereto  proper 
to  be  presented  to  the  jury,  he  should  have  requested  an  instruc- 
tion embracing  such  exception.  Fulwider  v.  Ingels,  87  Ind.  414  ; 
Re  issuer  v.  Oxley,  80  Ind.  580.  Hut  if  the  instruction  were 
erroneous,  it  would  have  been  harmless,  because  the  jury,  in  their 
answers  to  the  interrogatories,  found  that  the  mare  did  not  enter 
upon  the  railroad  track  at  the  highway  crossing,  and  that  for  fifty 
feet  on  each  side  of  the  highway  crossing,  where  the  railroad  and 
the  wagon  road  run  side  by  side,  the  appellant  could  have  fenced 
its  tract  without  obstructing  the  public  highway.  There  was  no 
objection  to  the  answers  to  tlie  interrogatories. 

The  other  reasons  for  a  new  trial  mentioned  in  the  appellant's 
brief  are,  that  the  verdict  was  not  sustained  by  sufficient  evidence 
and  was  contrary  to  law.  The  appellant  claims  that  there  was  not 
sufficient  evidence  that  the  mare  was  struck  by  the  appellant's  train 
of  care,  nor  that  the  injury  occurred  in  the  county  of  Wayne.  But 
there  was  evidence  tending  to  support  the  verdict  in  both  these 

farticnlars.  The  case,  in  some  of  its  features,  strongly  resembles 
ndianapolis,  etc.,  R.  R.  Co.  v.  Bonnell,  supra.  It  is  not  necessary, 
in  such  a  case,  to  show,  by  direct  evidence,  that  the  stock  was 
struck  by  the  company's  train  ;  it  is  sufficient  if  there  are  circum- 
stances from  which  that  fact  may  be  fairly  and  justly  inferred. 
Indianapolis,  etc.,  Ry.  Co.  v.  Thomas,  84  Ind.  194;  s.  c,  11  Am. 
&  Eng.  R.  R.  Cas.  491.  And  the  same  rule  prevails  as  to  proof  of 
tbe  county  in  which  the  animal  was  killed.  Louisville,  etc.,  Ry. 
Co.  v.  Kious,  82  Ind.  357.  There  was  no  error  in  overruling  the 
motion  for  a  new  trial.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing  opinion,, 
that  the  judgment  of  the  court  below  be  and  the  same  is  hereby  in 
all  things  affirmed,  at  the  costs  of  the  appellant. 

Cattle-guards  Necessary  Part  of  Statutory  Fence. — A  sufficient  and  well- 
constructed  cattle  guard  to  prevent  cattle  coining  upon  the  track  at  a  high- 
way crossing  is  an  essential  part  of  a  statutory  fence.  Indianapolis,  etc.,  R. 
Co.  v.  Eby,  55  Ind.  567;  Indianapolis,  etc.,  R.  Co.  v.  Kibby,  28  Ind.  480; 
Indianapolis,  etc..  R.  Co.  v.  Irish,  26  Ind.  268;  Smith  t>.  Chicago,  C.  &  D.  R. 
Co., -38  Iowa,  518;  Evansville  &  Crawfordsville  R.  Co.  v.  Barbee,  74  Ind. 
169;  TVra«  &  St.  L.  R.  Co.  v.  Young,  18  Am.  <&  Eng.  R.  R.  Cas.  544. 

Qeneral  Reference. — For  a  full  collection  of  the  authorities  relative  to  the 
duty  of  a  railroad  company  to  construct  cattle-guards,  see  Agnew  «.  Michi- 
gan Central  R.  Co.,  and  note,  supra. 
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Louisville,  New  Albany  and  Chicago  By.  Co. 

v. 

PoRTEB. 
(97  Indiana  Reports,  267.) 

Where  a  cattle-pit  and  wing  fence  are  unnecessarily  placed  fifty  feet  from 
the  line  of  the  highway  at  a  highway  crossing,  and  an  animal  attempting  to 
cross  the  railroad  from  the  intervening  space  is  killed  by  the  cars,  the  rail- 
road company  is  liable  under  the  statute. 

An  erroneous  instruction  which  could  not  possibly  have  injured  the  appel- 
lant is  not  available  error. 

From  the  Montgomery  Circuit  Court. 
A.  D.  Thomas  for  appellant. 
L.  J.  Coppage  for  appellee. 

Zollars,  J. — Appellant  appeals  from  a  judgment  in  favor  of 
appellee  for  the  value  of  a  horse  killed  upon  its  track.  The  action 
is  based  upon  the  statute  in  relation  to  fencing  railroad  tracks. 
Ait.  4,  ch.  38,  R.  S.  1881.  The  collision  occurred  near  where  the 
railroad  crosses  a  public  highway  obliquely. 

On  the  east  side  of  the.  highway  there  is  a  cattle-pit,  with  wing 
fences  leading  up  to  it  on  either  side. 

The  witnesses  do  not  agree  exactly,  but  the  conclusion  to  be 
drawn  from  their  statements  is  that  the  cattle-pit  is  abont  fifty  feet 
east  from  the  east  line  of  the  highway.  On  the  north  6ide  of  the 
railroad,  parallel  with  and  some  distance  from  it,  there  is  a  fence 
-extending  from  the  highway  and  joined  to  the  wing- fence  at  the 
cattle-pit.  The  space  bounded  by  the  fence,  the  railroad  and  wing- 
fence,  is  what  the  witnesses  and  counsel  call  the  pocket.  From 
this  the  fences  prevent  an  escape  to  the  north  or  east.  Previous 
to  the  collision,  the  horse  was  upon  the  space  so  bounded  86  above 
stated.  As  a  train  approached  from  the  northwest,  he  attempted 
to  cross  the  track  to  the  south,  and  was  struck  by  the  train  and 
killed. 

It  is  established  by  the  decided  weight  of  the  evidence,  that  this 
space,  or  pocket,  is  no  part  of  the  public  highway,  and  that  the 
cattle-pit  might  be  placed  at  the  highway  without  any  interference 
with  it,  or  any  inconvenience  to  any  one.  Had  it  been  so  placed, 
with  proper  fences  connected,  the  collision  could  not  have  occurred. 
That  railway  companies  are  bound,  under  the  law,  to  maintain 
roper  cattle-pits  to  prevent  the  ingress  of  animals  from  public 
ighways,  is  well  settled  by  the  adjudicated  cases.  E vans ville, etc, 
R.  R.  Co.  v.  Barbee,  74  lnd.  169. 

In  the  general  verdict  for  appellee,  there  is  necessarily  included 
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a  finding  that  the  space,  or  pocket,  from  which  the  horse  went 
upon  the  track,  might  and  should  have  been,  but  was  not,  fenced 
so  as  to  prevent  the  ingress  of  animals.  There  was  no  fence  oppo- 
site, on  the  south  side  of  the  track,  nor  was  there  any  other  fence 
to  exclude  them.  We  cannot,  therefore,  disturb  the  verdict  upon 
the  weight  of  the  evidence. 

Another  reason  why  we  could  not  disturb  the  verdict  upon  the 
evidence  is,  that  all  of  the  evidence  is  not  before  us.  There  is  a 
statement  in  the  bill  of  exceptions  that  it  contains  all  of  the  evi- 
dence given  in  the  cause,  but  other  portions  of  the  bill  show  that 
this  is  not  true.  Huston  v.  McClosKey,  76  Ind.  38 ;  Cosgrove  v. 
Cosby,  86  Ind.  511. 

A  plat  of  the  grounds  was  used  in  the  examination  of  the 
witnesses,  and  was  introduced  in  evidence.  Many  answers  of  the 
witnesses  are  unintelligible  without  it. 

In  the  second  instruction  the  court  charged  the  jury  that  a  rail- 
way company  is  not  bound  to  fence  its  track  so  as  to  deprive  the 
public,  or  private  individuals,  of  the  full  and  free  enjoyment  there- 
of, and  the  right  to  travel  and  use  the  6ame ;  that  where  the  track 
can  be  fenced  without  interfering  with  the  free  use  thereof  by  the 
company,  or  with  the  rights  and  privileges  of  the  public  or  private 
individuals,  it  is  the  duty  of  the  company  to  build  and  maintain 
fences. 

This  instruction  is  too  broad  in  some  of  its  statements  of  the 
rale  exempting  railway  companies  from  the  duty  of  fencing,  but 
this  is  an  error  in  favor  of  appellant,  of  which  it,  therefore,  cannot 
complain ;  it  could  by  no  possibility  have  worked  injury  to 
appellant. 

A  judgment  will  not  be  reversed  on  account  of  erroneous  in- 
structions, which  can  work  no  injury  to  the  complaining  party. 
Hayden  v.  Souger,  56  Ind.  42  (26  Am.  R.  1) ;  Mooney  v.  Kmsey, 
90  Ind.  33. 

The  jury  was  charged  in  the  fourth  instruction,  that  if  the  horse 
was  killed  at  a  point  where  the  company  should  have,  but  did  not 
maintain  a  fence,  the  company  is  liable.  The  position  of  appellant's 
counsel  seems  to  be  that  the  only  ground  of  liability  is  the  want  of 
a  fence  at  the  point  where  the  horse  entered  upon  the  track,  and 
that  hence  the  instruction  is  erroneous  in  the  statement  that  the 
company  is  liable  if  there  was  no  fence  at  the  point  where  the 
horse  was  injured.  In  this  case,  the  objection  to  the  instruction, 
if  otherwise  well  taken,  would  not  be  available,  for  the  reason  that 
the  uncontradicted  testimony  shows  that  the  animal  was  killed  at 
the  point  where  he  entered  upon  the  track,  and  that  he  entered 
from  grounds  from  which  he  should  have  been  excluded  by  a 
proper  fence.  Cases  may  occur  in  which  the  position  of  appellant's 
counsel  may  be  the  correct  one,  but  they  must  involve  a  state  of 
facts  entirely  different  from  the  facts  in  the  case  before  U6.    What 
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may  be  the  proper  rule,  where  an  animal  passes  over  a  proper  fence, 
and  goes  to  a  point  where  the  company  is  not  bound  to  fence/and 
is  there  injured  or  killed,  we  need  not  now  decide.  See  Bcllefon- 
taine  Ry.  Co.  v.  Suman,  29  Ind.  40.  As  a  rule  of  general  appli- 
cation to  all  cases,  appellant's  position  is  not  tenable. 

It  has  been  held  that  where  an  animal  gets  upon  the  railroad 

f pounds  and  track  at  a  point  where  the  company  should  have,  but 
las  not,  erected  and  maintained  a  proper  fence,  and  is  injured  or 
killed  at  a  point  where  the  company  is  not  bound  to  maintain  such 
fence,  the  company  is  liable.  This  is  a  reasonable  rule,  in  such 
cases,  because  proper  fences,  maintained  at  the  point  of  entry, 
would  prevent  the  collision  and  injury.  In  such  cases,  the  lack  of 
the  proper  fence  at  the  point  of  entry  is  the  cause  of  the  injnry. 
In  the  case  of  Jefferson vi lie,  etc.,  R.  R.  Co.  v.  Lyon,  72  Ind.  107, 
cited  by  counsel  for  appellant,  it  was  said  that,  under  the  statute, 
it  is  not  the  place  of  the  killing  that  governs  the  liability  of  the 
company,  but  it  is  the  place  of  entry  upon  the  railroad  track.  That 
statement  was  made  with  reference  to  the  case  before  the  court, 
and  must  be  limited  by  the  pleadings  and  facts  of  that  ca6e.  There 
the  animals  entered  at  a  point  where  the  company  was,  under  the 
statute,  bound  to,  but  had  not  maintained  a  fence.  There  the  canse 
of  the  injury  was  the  lack  of  a  fence  at  the  point  of  entry  upon  the 
track.  Such  have  been  the  several  cases  in  which  like  rulings 
have  been  made.  Toledo,  etc.,  Ry.  Co.  v.  Howell,  38  Ind.  447; 
Wabash  Ry.  Co.  v.  Forshee,  77  Ind.  158.  But  suppose  the  animal 
enters  upon  the  railroad  at  public  highways,  or  other  places  where 
the  company  is  not  bound  to  maintain  fences,  and,  unobstructed 
by  cattle-pits  or  fences,  passes  over  the  track  to  a  point  where 
fences  should  be  maintained,  and  is  there  injured  or  killed,  can  it 
be  said  in  such  a  case,  that  it  is  not  the  place  of  killing,  but  the 
place  of  entry  upon  the  track  that  governs  the  liability  of  the 
company  t 

To  so  hold,  would  be  to  dispense  with  cattle-pits,  which  under 
the  statute  are  as  essential  as  fences,  and  which,  within  the  meaning 
of  the  statute,  are  fences.  The  road  might  be  securely  fenced  on 
either  side,  and  yet  without  cattle-pits,  animals  might  pass  from 
highways  and  other  places  where  fences  are  not  required,  to  any 
part  of  the  road,  and  be  there  injured  or  killed,  without  liability 
on  the  part  of  the  company,  because  at  the  point  of  entry  upon  the 
track  the  company  is  not  bound  to  maintain  fences.  See  Evans- 
ville,  etc.,  R.  R.  Co.  v.  Barbee,  74  Ind.  169;  Indianapolis,  etc.,  E. 
R.  Co.  v.  Bonnell,  42  Ind.  539;  Pittsburgh,  etc.,  K.  R.  Co.  t>. 
Ehrhart,  36  Ind.  118.  As  applied  to  the  facts  in  this  case,  the  in- 
struction under  examination  is  not  erroneous. 

The  judgment  is  affirmed,  with  costs. 

Cattle.guards  must  be  Effectual  to  keep  Cattle  from  Track.— A  rail- 
road company  making  a  cattle-guard  at  a  highway  crossing  id  bound  to  make 
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it  in  such  a  manner  that  it  will  be  effectual  to  keep  cattle  off  the  track. 
Jeffersonville,  M.  &  I.  K.  Go.  v.  Morgan,  38  Ind.  190;  Indianapolis,  C.  &  L. 
K  Co.  v.  Bonnell,  42  Ind.  539;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Eby,  55 
Ind.  567;  St.  Louis,  etc.,  R.  Co.  t>.  Edwards,  26  Kans.  72;  s.  c,  7  Am.  & 
Eug.  R.  R.  Cas.  547;  Missouri  Pac.  R.  Co.  v.  Manson,  18  Am.  &  Eng.  R.  R. 
Cas.  540;  Heskett  v.  Wabash,  St.  L.  &  P.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  549. 
As  to  the  point  at  which  cattle-guards  should  be  made,  see  particularly 
Missouri  Pac.  R.  Co.  «.  Manson,  13  Am.  &  Eng.  R.  R.  Cas.  540. 


Louisville,  New  Albany  and  Chicago  Ry.  Co. 

v. 
White. 

The  fact  that  adjoining  land-owners  may  have  erected  fences  along  a  rail- 
road does  not  relieve  the  company  from  the  duty  of  keeping  its  track  securely 
fenced. 

An  instruction,  substantially  given,  may  be  refused. 

Imperfection  in  a  single  instruction  is  not  available  error,  if  other  instruc- 
tions given,  taken  in  connection  with  it,  fairly  declare  the  law. 

From  the  Parke  Circuit  Court. 

A.  D.  Thomas  for  appellant. 

G.  W.  Paul  and  J.  E.  Humphries  for  appellee. 

Zollab8,  J. — Action  by  appellee  to  recover  the  value  of  cattle 
4 killed  on  the  line  of  appellant's  railroad  by  one  of  its  trains.  The 
action  is  based  on  the  statute  in  relation  to  fencing.  After  charg- 
ing the  time  and  place  of  the  killing,  the  complaint  contains  the 
averment  that  at  the  place  where  the  animals  entered  npon  the 
railroad  track  and  were  killed,  it  was  not  fenced.  Taken  in  con- 
nection with  the  other  allegations  of  the  complaint,  this  averment 
sufficiently  connects  the  want  of  a  fence  with  the  time  of  the  kill- 
ing. The  killing  was  done  in  Montgomery  County.  On  a  change 
of  venne  the  case  was  tried  in  Parke  County.  There  is  evidence 
in  the  record,  very  positive  in  character,  that  prior  to  1849  or  1850, 
what  was  known  as  a  State  road  was  located,  opened,  and  graded 
through  at  least  a  portion  of  Montgomery  County ;  that  it  was  in- 
tended  to  be  a  macadamized  road,  but  was  never  finished  beyond 
the  grading  and  the  building  of  culverts;  that  at  some  places  the 
cats  and  fills  covered  the  entire  width  of  the  highway,  viz.,  sixty 
feet;  that  in  1849  or  1850  the  board  of  commissioners  of  Mont- 
gomery County  granted  to  appellant  the  right  to  lay  its  track  upon 
and  use  about  two  miles  of  the  highway  for  the  purposes  of  its 
railroad,  and  that  the  company  laid  its  track  upon  the  highway, 
20  A.  &  E.  R.  Cas.— 29 
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and  has  ever  since  bo  used  it.  So  far  as  shown  by  the  evidence, 
the  public  and  the  adjoining  land-owners  have  acquiesced  in  that 
occupancy.  The  appellee  is  one  of  the  adjoining  land-owners. 
The  animals  escaped  from  one  of  his  adjoining  fields  and  went 
upon  the  track,  two  of  them  being  killed  and  one  injured.  Ap- 
pellant does  not  dispute  its  occupancy,  but  its  contention  is  that  it 
lias  not  and  does  not  now  occupy  the  whole  of  the  highway ;  that, 
during  the  entire  time  of  its  occupancy,  the  public  have  used  a 
part  of  the  old  State  road  as  a  public  highway  ;  that  the  highway 
so  used  is  parallel  with  the  railroad,  a  portion  of  the  distance  on 
one  side  and  a  portion  of  the  distance  on  the  other ;  that  at  the 
place  where  the  animals  went  upon  the  track,  the  highway  so  used 
by  the  public  is  between  the  railroad  and  appellee's  land ;  that  at 
that  point  the  company  could  not  maintain  a  fence  without  inter- 
fering with  the  use  of  the  highway  by  the  public;  in  short,  could 
not  do  so  without  trespassing  upon  the  public  highway.  The  con- 
tention of  appellee  is  that  the  company  has  had  the  use  and  occu- 
t>ancy  of  the  whole  of  the  old  State  road  so  far  as  its  track  was 
aid  upon  that  road ;  that  after  the  construction  of  the  railroad,  the 
old  State  road  was  abandoned  as  a  public  highway,  and  has  never 
since  been  so  used ;  that  while  there  has  been  and  still  is  a  way 
parallel  with  the  railroad,  partly  on  either  side  of  it,  over  which 
the  people  occasionally  pass,  it  has  not  been  and  is  not  now  a  public 
highway,  nor  has  it  been  wholly  upon  the  old  road;  that  at  some 
places  the  top  of  the  cuts  and  base  of  the  fills  are  as  wide  as  the 
old  road,  so  that  the  way  now  occasionally  travelled,  at  these  points 
at  least,  is  outside  of  the  old  highway ;  and  that  at  the  place  where 
the  animals  entered  upon  the  railroad  a  fence  might  be  maintained 
between  the  railroad  and  the  travelled  way.  T^he  evidence  tends 
to  sustain  appellee's  contention.  Some  of  the  evidence  seems  to 
have  been  given  with  reference  to  some  map  shown  to  the  wit- 
nesses. That  map,  if  there  was  any,  is  not  in  the  record,  and  hence 
many  answers  made  with  reference  to  it  are  unintelligible.  Where 
the  cuts  and  fills  cover  the  width  of  the  old  road,  the  railroad  com- 
pany has  necessarily  occupied  the  whole  of  that  road.  At  these 
points  a  joint  user  with  tne  public  would  seem  to  be  impossible. 
There  is  no  evidence  that  any  work  has  been  put  upon  the  road, 
or  any  portion  of  it,  since  it  has  been  occupied  by  the  railroad  com- 
pany. The  facts  that  the  road  ha6  been  thus  neglected,  that  the 
board  of  commissioners  gave  the  railroad  company  the  right  to  lay 
its  track  upon  the  road,  and  that  there  has  been  an  acquiescence  in 
that  occupancy  by  all  parties  for  more  than  thirty  years,  and  that 
at  the  cuts  and  fills,  or  some  of  them,  the  company  necessarily  oc- 
cupied the  entire  road,  are  sufficient  to  justify  the  jury  in  finding 
that  the  old  road  was  abandoned  by  the  public,  ana  has  ceased  to 
be  a  public  highway.  Jeffersonville,  etc.,  R.  K.  Co.  v.  O'Connor, 
37  Ind.  95. 
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We  are  referred  by  counsel  to  the  case  of  Louisville,  etc.,  Ey.  Co. 
t>.  Franci3,  58  Ind.  389,  where  it  was  held  that  the  company  was 
not  bound  to  fence,  and  we  are  told  that  that  case  involved  the 
locality  involved  in  the  case  before  us.  That  may  be  so ;  we  can- 
not so  determine,  however,  by  a  reading  of  that  case.  However 
the  fact  may  be  in  this  regard,  that  case  was  decided  upon  a  state 
of  facts  entirely  different  from  the  facts  in  the  case  before  us.  In 
that  case  it  was  shown  without  any  conflict  in  the  evidence,  that 
the  travelled  way  was  a  public  hignway.  On  either  side  of  the 
railroad  the  adjoining  farmers  have  maintained  fences,  but  this 
does  not  fill  the  requirements  of  the  statute  that  the  railroad  com- 
pany shall  fence  its  road.  What  is  the  character  of  those  fences 
is  not  shown  by  the  evidence.  Looking  to  the  whole  evidence,  we 
cannot  say  that  the  railroad  company  was  not  in  fault  in  failing  to 
fence  its  track,  and  hence  cannot  reverse  the  judgment  on  the 
weight  of  the  evidence.  So  far  as  shown  by  the  evidence  in  this 
case,  there  is  nothing  to  prevent  the  railroad  company  from  fencing 
in  the  space  covered  by  the  old  road. 

Neither  can  we  reverse  the  judgment  upon  the  instructions.  We 
have  carefully  examined  all  of  them,  and  especially  those  com- 
plained of.  The  objections  urged  against  them,  we  think,  are  not 
tenable.  If  the  eighth  instruction  stood  alone,  there  might  be 
some  plausibility  in  Xhe  objections  urged  against  it,  but  considered 
in  connection  with  the  other  instructions,  especially  the  sixth  given 
by  the  court,  it  furnished  no  ground  for  complaint.  In  the  sixth 
the  jury  were  instructed,  substantially,  that  the  company  was  not 
bound  to  maintain  a  fence  at  the  pjace  where  the  cattle  entered 
upon  the  track,  unless  it  could  do  so  without  interfering  with  the 
rights  of  the  public  or  with  the  free  use  of  the  property  belonging 
to  private  individuals  or  its  own  property.  This  was  surely  as  fa- 
vorable to  the  railroad  company  as  it  had  a  right  to  ask.  There  is 
nothing  in  the  eighth  instruction  in  conflict  with  the  sixth,  or  that 
in  any  way  weakens  it. 

The  substance  of  the  fourth  instruction,  asked  by  appellant  and 
refused,  is  embraced  in  the  instructions  given  by  the  court  of  its 
own  motion. 

Upon  an  examination  of  the  whole  case  we  find  nothing  that 
would  justify  a  reversal  of  the  judgment ;  it  is  therefore  affirmed, 
with  costs. 

Fact  that  Abutting  Owner  Fences  Land  does  not  Excuse  Railroad  Com- 
pany.— The  fact  that  the  owner  of  land  alongside  of  which  a  railroad  runs 
baa  himself  erected  and  maintained  a  fence,  does  not  exempt  the  railroad 
company  from  liability  for  non-performance  of  its  statutory  duties  in  that 
respect.  Jeffersonville,  M.  &  I.  R.  Co.t>.  Sullivan,  38  Ind.  262;  Fort  Wayne, 
M.  &  C.  R.  Co.  v,  Mussetter,  48  Ind.  286;  Jeffersonville,  M.  &  I.  R.  Co.  v. 
Nichols,  30  Ind.  821;  Hovenkat).  Minneapolis  &  St.  L.  R.  Co.,  18  Am.  &  Eng. 
R.  R.  Cas.  605. 
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Tekbs  Haute  aud  Indianapolis  R.  R.  Co. 

v. 
Flanigan. 

(94  Indiana  Report*,  336.) 

A  party  whose  cattle  had  been  killed  through  the  failure  of  a  railroad  com- 
pany to  build  proper  fences  agreed  to  release  the  company  from  all  liability, 
provided  they  would  furnish  him  with  a  cattle  pass,  construct  certain  fences, 
etc.  Held,  that  uutil  the  railroad  company  furnished  such  pass,  fences,  etc., 
the  release  was  inoperative,  and  that  the  evidence  was  insufficient  to  show 
that  the  company  had  furnished  them. 

From  the  Montgomery  Circuit  Court. 

J.  G.  Williams  for  appellant. 

G.  W.  Paul,  M.  D.  White  and  J.  E.  Humphries  for  appellee. 

Howk,  C.J. — This  was  a  6uit  by  the  appellee  to  recover  of  the 
appellant  the  value  of  certain  of  his  animals,  run  over  and  killed 
by  appellant's  locomotives  and  cars  at  a  point  on  the  line  of  its 
road  where  it  was  not  securely  fenced  in.  Appellee's  complaint 
contained  five  paragraphs,  each  of  which  counted  upon  a  different 
transaction.  Tne  suit  was  commenced  before  a  justice  of  the  peace 
of  Montgomery  County,  and,  after  trial  and  judgment  in  appellee's 
favor,  it  was  taken  by  appeal  to  the  circuit  court  of  the  county. 
There  the  trial  of  the  cause  by  the  court  resulted  in  a  finding  for 
the  appellee,  and,  over  appellant's  motion  for  a  new  trial,  judgment 
was  rendered  accordingly. 

In  this  court  the  only  error  assigned  by  the  appellant  is  the  over- 
ruling of  its  motion  for  a  new  trial.  The  only  causes  assigned  for 
such  new  trial  were,  that  the  finding  of  the  court  was  not  sustained 
by  sufficient  evidence,  and  was  contrary  to  law,  and  that  the 
damages  were  excessive. 

In  Lis  brief  of  this  cause  the  learned  counsel  of  the  appellant 
says:  "There  is  no  controversy  about  the  stock,  described  in  the 
complaint,  having  been  killed  by  the  cars  of  appellant,  nor  abont 
the  liability  of  the  appellant  for  the  value  of  the  bull  men- 
tioned in  the  fifth  paragraph  of  the  complaint.  The  6ole  contro- 
versy in  the  case  is  as  to  the  liability  of  appellant  for  the  stock 
mentioned  in  the  first  four  paragraphs  of  the  complaint,  all  of 
which  were  killed  prior  to  the  29th  day  of  April,  a.  d.  1881." 

The  only  ground  upon  which  it  is  claimed  that  the  appellant  is 
not  liable  for  the  stock  mentioned  in  the  first  four  paragraphs  of 
the  complaint  is,  that  on  the  29th  day  of  April  the  appellee  entered 
into  a  written  agreement  with  the  appellant,  which,  it  is  assumed, 
operated  as  a  release  of  the  appellant,  upon  the  facts  6hown  by  the 
evidence,  from  any  and  all  damages  for,  or  on  account  of,  his  live- 
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stock  killed  by  it  prior  to  that  date.    We  Bet  oat  a  oopy  of  this 
written  agreement  as  follows : 

"I  agree  and  bind  myself  in  the  event  the  Terre  Haute  & 
Indianapolis  B.  K.  Go.  will  give  me  a  pass  for  stock  of  the  fol- 
lowing dimensions,  namely :  A  width  of  seven  feet  or  over  and  a 
height  as  now  located,  said  opening  to  be  at  the  first  water  pass  west 
of  the  dirt  road  leading  north  and  south  by  the  house  of  the 
undersigned  Flanigan,  and  in  consideration  of  this  I  will  release 
said  railroad  company  from  any  and  all  damage  for  stock  killed  to 
this  date,  and  will  execute  a  deed  of  R.  W.  to  said  company  .for  a 
width  of  sixty  feet  over  my  land,  the  said  railroad  company  fencing 
on  both  sides  of  said  track  over  the  said  land.  And  further,  the 
said  railroad  company  will  build  one  half  of  the  fence  from  the 
cattle  pass  to  the  wagon  road.  The  said  railroad  company  to  pro- 
duce an  old  release  of  right  of  way  and  show  the  same  to  me 
over  this  land.  Also  maintain  the  cattle-guards  and  farm-crossings 
on  the  above-described  wagon  road.  The  dirt  in  said  cattle  pass  to 
be  taken  out  by  said  railroad  company,  at  its  expense,  and  of  a 
depth  as  may  be  required  by  me,  and  the  said  railroad  company 
will  furnish,  at  their  own  expense,  stone  sufficient  to  give  a  depth 
of  six  inches  through  the  said  cattle  pass.        A.  B.  Flanigan. 

"  April  29, 1881.  Henry  Cushing, 

"  Agent  T.  H.  ds  I.  H.  B.» 

It  will  be  observed  that  this  instrument  is  not  a  release.  It  is 
merely  an  agreement  or  obligation  on  the  part  of  the  appellee,  that 
if  certain  things  are  done  by  the  appellant,  he  will  release  it  from 
any  and  all  damages  for  stock  killed  to  this  date,  April  29,  1881. 
The  instrument  is  somewhat  confused  and  uncertain  in  its  phrase- 
ology and  meaning,  and,  manifestly,  was  not  prepared  by  an 
accurate  or  skilful  draughtsman.  Fairly  construed,  however,  the 
instrument  required  that  the  appellant  should  do  and  perform 
several  things,  on  its  part  to  be  done  and  performed,  before  it  could 
successfully  claim  either  that  the  instrument  itself  should  operate 
as,  or  that  the  appellee  should  execute,  a  release  of  the  appellant 
from  any  and  all  damages  for  his  stock  killed  prior  to  the  date  of 
such  instrument.  As  we  read  the  instrument,  the  appellant  was 
thereby  required  to  open  and  construct  a  cattle  pass  under  its  road 
for  the  appellee,  to  build  one  half  of  the  fence  from  such  cattle 
pa6s  to  the  wagon  road,  to  produce  an  old  release  of  the  right  of  way 
and  show  it  to  the  appellee,  and  to  maintain  the  cattle-guards  and 
farm-crossings  on  such  wagon  road.  All  these  things  were  to  be 
done  and  performed  by  the  appellant,  as  it  seems  to  us,  before  it 
could  claim  that  the  appellee  was  even  bound,  by  the  foregoing  in- 
strument, to  release  it  from  any  and  all  damages  for  his  stock  killed 
prior  to  the  date  of  such  instrument. 

It  is  not  claimed  by  the  appellant  that  it  had  ever  done  or  per- 
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formed  any  one  even  of  the  several  things  above  mentioned ;  but 
an  effort  was  made  to  show  by  the  evidence  that  it  had  attempted 
to  open  and  construct  the  cattle  pass,  in  accordance  with  the  written 
agreement,  and  was  prevented  from  so  doing  by  the  appellee. 
Upon  this  point,  however,  the  evidence  was  conflicting.  The 
appellee's  evidence  was  that  the  appellant  had  never  offered  even 
to  open  and  construct,  and  never  had  opened  and  constructed,  the 
cattle  pass  mentioned  in  the  agreement.  Appellee  testified:  "I 
went  down  to  where  Michael  Ryan  was  at  work  at  the  pass,  and 
asked  him  what  he  was  going-  to  do.  He  said  he  was  going  to 
clean  the  pass  out.  I  told  him  that  if  that  was  all  he  was  going 
to  do,  it  would  do  no  good.  I  told  him  I  did  want  a  cattle  pass. 
I  do  want  one,  and  would  now  release  the  claim  if  they  would  build 
it.  The  company  did  not  build  any  cattle  pass.  .  .  .  They  never 
showed  me  any  release." 

If  the  trial  court  believed,  as  it  had  the  right  to  do,  the  appellee's 
evidence,  in  preference  to  the  evidence  in  conflict  therewith,  ap- 
pearing in  the  record,  the  court  could  not,  as  it  did  not,  find  that 
the  written  agreement  above  set  out  was  a  release,  on  the  part  of 
the  appellee,  of  the  appellant  from  any  and  all  damages  for  his 
stock  killed  prior  to  the  date  of  such  agreement  Upon  the  one 
controverted  point  in  this  case,  as  to  which  the  appellant  had  the 
burden  of  the  issue,  the  court  found  for  the  appellee  on  contradic- 
tory evidence.  We  are  of  opinion  that  the  finding  was  right  on 
the  evidence ;  but,  if  it  were  otherwise,  under  the  settled  practice 
of  this  court,  the  finding  could  not  be  disturbed,  nor  the  judgment 
reversed,  upon  the  weight  of  the  evidence.  Cornelius  u  Coughlin, 
86  Ind.  461,  and  cases  cited. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 


Missouri  Pacific  By.  Co. 

v. 

FlTTERLING. 
(79  Missouri  Reports,  504.) 

A  justice  of  the  peace  of  a  township  adjoining  one  in  which  live-stock  is 
killed  on  a  railroad,  has  jurisdiction  of  an  action  against  the  company  to  re- 
cover damages  for  the  injury. 

By  appearing  before  a  justice  of  the  peace  and  filing  a  general  motion  to 
set  aside  a  judgment  by  default,  a  defendant  waives  any  defect  in  the  ser- 
vice of  summons. 

By  appealing  to  the  circuit  court  he  dispenses  with  the  necessity  of  a  reg- 
ular summons. 
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By  introducing  evidence  at  the  trial  in  tbe  circuit  court,  he  submits  himself 
to  the  jurisdiction  of  that  court. 

There  can  be  no  recovery  against  a  railroad  company  for  live-stock  coming 
upon  the  track  through  a  gate  with  a  latent  defect  in  the  fastening,  without 
proof  that  the  company  knew  of  the  defect. 

The  statute  does  not  require  the  construction  of  either  cattle-guards  or 
cross-fences  at  farm-crossings. 

Appeal  from  Johnson  Circuit  Court. 

T.  J.  Portis  and  E.  J.  Sherlock  for  appellant. 

W.  W.  Wood  for  respondent. 

Sherwood,  J. — Action  for  damages  for  killing  mules  in  Center- 
view  Township,  brought  before  a  justice  of  the  peace  of  Warrens- 
burg  Township,  which  adjoins  the  township  where  the  injury 
happened. 

We  have  no  doubt  that  the  justice  had  jurisdiction  of  the  sub- 
ject matter  of  the  action.  Section  2835,  Kevised  Statutes  1879, 
so  far  as  pertinent  to  the  present  inquiry,  is  as  follows :  "  Except 
as  otherwise  provided  by  law,  justices  of  the  peace  shall  have 
original  jurisdiction  of  .  .  .  all  actions  against  any  railroad  com- 
pany in  this  State  to  recover  damages  for  the  killing  or  injuring 
of  horses,  mules,  cattle  or  other  animals  within  their  respective 
townships,  without  regard  to  the  value  of  such  animals  or  the 
amount  claimed  for  killing  or  injury  to  the  same."  But  jurisdic- 
tion of  justices  of  the  peace  is  "  otherwise  provided  by  law ;"  for 
section  2839,  Revised  Statutes  1879,  after  specifying  where  suits 
before  justices  of  the  peace  shall  be  brought,  contains  a  new 
clause,  the  fifth,  wherein  it  provides  that  "  any  action  against  a 
railroad  company  for  killing  or  injuring  horses,  mules,  cattle  or 
other  animals,  shall  be  brought  before  a  justice  of  the  peace  of  the 
township  in  which  the  injury  happened,  or  any  adjoining  town- 
ship." 

The  justice  having  jurisdiction  over  the  subject  matter  of  the 
action,  whether  the  service  of  the  summons  on  the  defendant 
was  sufficient  or  not,  is  immaterial.  The  defendant  appeared 
before  the  justice  and  filed  a  general  motion  to  set  aside  the 
judgment  by  default.  Had  the  justice  set  aside  the  default  it 
is  clear  no  further  service  on  the  defendant  would  have  been 
necessary ;  and  all  defects  in  the  former  service  would  have  been 
waived. 

Besides,  on  reaching  the  circuit  court,  to  which  the  defendant 
appealed,  by.  express  provision  of  the  statute,  the  cause  was  to  be 
tried  de  novo,  "  without  regarding  any  error,  defect  or  other  im- 

rfection    in    the   original    summons  or   the   service   thereof." 

.  S.  1879,  §  3052.  Defendant,  by  bringing  up  the  cause  by 
appeal,  dispensed  with  the  necessity  of  a  regular  summons  before 
the  justice.     Gant  v.  Railroad  Co.,  79  Mo.  502,  and  cases  cited. 

Moreover,  after  defendant's  special  motion  in  the  circuit  court 
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to  dismiss  the  suit  was  denied,  it  appeared  to  the  action,  and  in- 
troduced  evidence  in  its  defence.    Jurisdiction  over  the  defend- 
ant was,  therefore,  thereby  acquired    even  had  it  not  been  ac- 
quired before.    Keddick  v.  Newburn,  76  Mo.  423. 
The  evidence  adduced  by  plaintiff  was  the  following: 
Plaintiff  testified:   The  Missouri  Pacific  R.  R.  runs  through 
our  farm  in  Center  view  and  Warrensburg   townships,   Johnson 
County,  Mo.     I  live  in  Warrensburg  Township.     My  mules  were 
killed  on  the  17th  day  of  December,  1879.     On  the  19th  day  of 
December,  1879,  my  attention  was  called  to  the  fact  that  the  gate 
was  out  of  repair.     I  did  not  know  this  before.     The  gate  is  only 
a  few  rods  from  my  house.     I  pass  through  it  nearly  every  da/, 
and  sometimes  several  times  in  a  day ;  passed  through  the  day  the 
mules  were   killed   and  the  day  after;  did  not   notice  anything 
wrong  with  the  gate.     My  lot  is  on  the  south  side  of  the  railroad. 
'We  have  a  farm-crossing  there,  but  no  cross-fences  at  the  crossing. 
The  hook  was  large  and  strong,  and  the  staple  was  driven  in  the 
post.     They  were  pnt   in  so   that  if  the  gate   was  pressed  liacd 
against  the  post  the  hook  would  come  out  of  the  staple.    There 
vjrere  no  cattle-guards  at  the  crossing  ;  no  cross-fences  there  either. 
The  fields  are  on  both  sides.of  the  railroad.     On  the  evening  of 
December  17,  1879,  I  came  home  and  chained  my  mnles  together 
by  the  neck  as  usual  to  keep  them  from  jumping  and  turned  them 
into  my  lot  and  closed  the  gate.     The  next  morning  the  mules  were 
out  of  the  lot.     I  found  them  both  dead  on  the  right  of  way  about 
200  yards  west  of  the  gate,  in  Centerview  Township,  both  killed  by 
defendant's  train,  lying  close  together.     The   mules  were  about 
fourteen  hands  high  and  at  least  ten  years  old.     Mr.  Lewis  and  I 
went  to  bed  about,  half-past  nine,  and  about  ten  o'clock  I  heard 
the  engine   whistle  once.      I  think  the  mules  were  killed  then. 
They  did   not   ring  the  bell.      The .  mules   were   stiff  and  cold 
next  morning.     I  had  been  to  town  the  day  the  mules  were  killed, 
along  with  J\  W.  Patterson  and  Mr.  Lewis.   We  came  home  abont 
dark  that  evening.     I  ran  ahead  of  the  wagon  and  came  through 
the  gate  and  closed  it  with  my  own  hands ;  had  the  hook  in  my 
hands ;  did  not  detect  anything  wrong  with  hook  or  staple.    Mr. 
Patterson  came  through  the  gate  after  me  with  the  wagon  and 
closed  the  gate.     I  saw  him  close  it.     This  was  just  about  dark  the 
same  evening  the  mules  were  killed.     The  gate  is  made  of  inch 
boards,  and  is  a  very  strong  gate.     The  hinges  are  as  strong  as  if 
made  from  iron  from  a  wagon  tire.     They  are  two  feet  long.    The 
gate  is  at  least  five  and  a  half  feet  high.     The  posts  are  large  rail- 
road ties.     The  hook  and  6taple  are  of  three-eighths  inch  rod-iron 
and  very  strong.     I  live  in  Warrensburg  Township.     The  mules 
were  killed  across  the  line  in  Centerview  Township.     Defendant 
has  a  freight  and  ticket  office  and  station  at  Centerview,  a  town  in 
Ceuierview  Township  where  the  mules  were  killed  ;  also  an  nccnt 
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at  Centerview  station ;  also  a  depot,  ticket  office  and  an  agent  at 
Warrensburg.  Warrensburg  Township  adjoins  Centerview  Town- 
ship on  the  east  I  saw  the  tracks  of  the  males  where  they  went 
out  of  the  lot  through  the  gate  and  np  the  railroad  track  where  I 
found  them  dead. 

J.  W.  Patterson  testified  :  I  was  at  Fitterling'6  when  his  mules 
-were  killed  by  Missouri  Pacific  Ry.  200  yards  west  of  Fitter- 
ling's  private  crossing;  came  home  with  him  the  evening  they 
were  killed  ;  saw  the  railroad  fence  gang  working  at  the  gate  one 
or  two  days  before  they  were  killed.  Thev  put  the-  staple  up  two 
or  three  inches  above  the  hook,  and  a  push  against  the  gate  would 
•cause  the  hook  to  come  out  of  the  staple.  I  have  opened  the  gate 
that  way,  and  some  pressure  must  have  opened  the  gate ;  have 
opened  the  gate  by  pressing  against  it  without  taking  hold  of  tlie 
hook.     There  were  no  cattle-guards  to  keep  the  mules  off  the  track. 

John  Branham  testified  :  I  am  step-father  of  plaintiff.  We  all 
live  in  one  house.  Am  well  acquainted  with  the  gate  spoken  of; 
hauled  the  gate  from  another  part  of  the  farm  to  put  it  up  at  the 
lot  crossing  in  place  of  one  that  was  broken ;  hung  it  myself,  and 
hung  it  upside  down.  The  railroad  men  came  along  and  laughed 
-at  my  hanging.  The  hook  and  staple  were  both  large  and  strong. 
The  staple  was  driven  in  the  post  and  the  hook  was  driven  in  the 
gate.  The  gate  was  furnished  by  the  railroad  company.  I  am 
satisfied  the  railroad  men  did  not  change  the  hook.  They 
may  have  changed  the  staple.  I  have  seen  the  wind  blow  the  gate 
open  since  t)ie  muled  were  killed.  A  push  against  the  gate  press- 
higit  to  the  post  would  throw  the  hook  out  of  the  staple. 

Richard  Lewis  testified :  After  the  mules  were  killed  they  were 
lying  close  together  at  the  side  of  the  track.  When  I  saw  them 
dead  they  had  the  appearance  of  being  killed  by  the  train.  The 
•chain  on  the  mules'  necks  was  broken.     MuTes  were  worth  $150.  ^ 

Charles  Bnrkhardt  and  James  Barcolo  testified  to  the  fact  that 
if  the  gate  was  pressed  against  the  post  the  hook^  would  come  out, 
and  Barcolo  testified  that  two  days  before  the  mules  were  killed  he 
called  plaintiffs  step-father's  attention  to  that  fact  (that  is,  Bran- 
ham,  who  resided  in  same  house  with  plaintiff). 

Plaintiff  rested  here,  and  defendant  tendered  a  demurrer  to  the 
'  -evidence. 

We  think  the  demurrer  to  the  evidence  should  have  been  allowed. 
We  are  able  to  discover  nothing  in  the  evidence  which  discloses 
any  knowledge  or  notice  on  the  part  of  the  defendant  of  any  de- 
fect in  the  fastening  of  the  gate.  Plaintiff,  himself,  who  passed 
and  repassed  through  the  gate  several  times  a  day,  testifies  that  he 
knew  nothing  of  the  insufficiency  of  the  fastening  till  two  days 
after  the  mules  were  killed.  Surely,  if  he,  with  all  his  daily  op- 
portunities to  do  so,  did  not  discover  any  such  defect,  it  is  difficult 
to  see  how  the  defendant  or  any  of  its  agents,  with  their  limited 
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and  casual  opportunities,  could  have  become  aware  of  it,  or  be 
justly  chargeable  with  negligence  for  failure  to  do  so.  Clardy  v. 
Kailroad  Co.,  73  Mo.  576 ;  Case  v.  Railroad  Co.,  75  Mo.  668. 

In  a  recent  case  in  Iowa,  quite  similar  to  the  present  one,  where 
the  colts  were  killed  by  a  train,  evidence  that  the  gate  was  easily 
opened,  and  could  be  opened  by  the  animals  pntting  their  heads 
through  an  opening  in  the  gate,  was  held  insufficient  to  sustain  a 
verdict  for  damages.  The  lower  court  had  directed  a  verdict  for 
the  defendant,  and  Rothrock,  J.,  remarks  :  "  Verdicts  mu6t  have 
evidence  to  support  them,  and  must  not  be  founded  upon  mere 
theory  and  supposition."  Both  well  v.  Railroad  Co.,  59  Iowa, 
192 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  570. 

And  the  place  where  the  gate  was  hung  being  a  "  farm-cross- 
ing," neither  cattle-guard6  nor  cross-fences  were  necessary,  since  the 
law  does  not  require  their  construction  at  such  points.  K.  S.  1879, 
§  809.  Evidence  that  no  such  cattle-guards  or  cross-fences  were 
built,  did  not  strengthen  plaintiff's  case,  and  was  erroneously  ad- 
mitted. 

As,  in  our  opinion,  there  was  no  evidence  on  which  to  base  a  re- 
covery, the  judgment  will  be  reversed  and  the  cause  remanded. 
All  concur. 

Duty  of  Company  to  Repair  Defects  in  Fence. — As  to  the  duty  of  a  rail- 
road company  to  keep  a  statutory  fence  in  repair,  see  Hannibal  &  St.  J.  R. 
Co.  v.  Rutledge,  and  note,  supra. 

Cattle-guards  need  not  be  made  at  Crossings  of  Private  Ways. — Cattle- 
guards  and  wing- fences  are  not  required  at  the  crossings  of  private  ways. 
Bartlett  t\  Dubuque  &  8.  C.  R.  Co.,  20  Iowa,  178. 

Cattle  guards  need  not  be  made  at  Farm -crossings. — Nor  are  they  required 
at  farm-crossings.  Brooks  v.  New  York  &  E.  R.  Co.,  13  Barb.  594;  Cook 
X).  Milwaukee  &  St.  Paul  R.  Co.,  86  Wise.  45. 


Kentucky  Cehtbal  R.  R.  Oo. 

v. 
Kenney. 

(Advance  Case,  Kentucky.    May  81, 1884.) 

Although  there  is  no  law  authorizing  the  chcice  of  a  special  judge  to  act 
for  a  whole  term  in  the  absence  of  the  regular  incumbent,  yet  if  parties  agree 
that  such  judge  may  try  their  case,  they  cannot  afterwards  object  that  his 
election  as  judge  was  invalid. 

A  parol  agreement  to  maintain  fences  does  not  run  with  the  land,  but  affects 
the  parties  to  the  agreement  only.  But  a  written  argreement  showing  an  in- 
tention to  charge  the  land  runs  with  it  and  is  enforceable  against  subsequent 
grantees. 
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An  action  may  be  maintained  against  a  railroad  company  by  proof  of  de- 
fault in  its  obligation  to  keep  a  fenee  at  a  particular  point  by  which  plain- 
tiff's cattle  came  on  the  track  and  were  injured. 

Appeal  from  Bourbon  Circuit  Court. 
O'Hara  &  Bryan  for  appellant. 
Brent  &  McMillan  for  appellee. 

Hargis,  C.  J. — The  Hon.  W.  A.  Cunningham,  in  the  absence 
of  the  circuit  judge, was  elected  to  hold  the  October  term  of  the  Bour- 
bon Circuit  Court.  During  the  term  this  case  was  called,  a  jury  was 
waived,  and,  although  he  said  he  would  prefer  not  to  try  the  ca6e 
and  asked  to  be  excused  from  acting,  counsel  for  both  plaintiff  and 
defendant  insisted  that  he  should  do  so,  which  he  did.  After  he 
had  decided  the  case,  the  appellant  for  the  first  time  objected  to 
him  as  a  judge,  on  the  ground  that  there  was  no  law  authorizing 
an  election  of  a  special  judge  for  the  term,  and  as  he  had  not  been 
elected  to  try  this  case  and  to  act  for  that  occasion,  the  trial  was 
illegal. 

Section  1,  art.  7,  ch.  28,  Gen.  Stats.,  provides,  among  other 
things,  that  "the  parties  by  agreement  may  select  one  of  the  at- 
torneys of  the  court  to  preside  on  the  trial  and  hold  the  court  for 
the  occasion." 

This  the  parties  in  the  present  case  .did,  and  the  fact  that  the 
same  attorney  was  acting  as  judge  for  the  term,  whether  authorized 
by  the  letter  of  that  section  or  not,  makes  no  difference,  for  it  did 
not  affect  or  alter  the  right  of  the  parties  to  select  him  by  agree- 
ment to  try  the  case.  The  question  whether  he  was  legally  acting 
for  the  term  is  not  necessarily  before  us.  The  deed  for  the 
right  of  way  from  appellee's  vendor  to  the  predecessor  of  the 
appellant  stipulated  that  "said  railroad  company  do  make  and 
keep  in  perpetuity  good  fences  on  each  side  of  the  roads,  so  far  as 
the  same  run  through  and  over  my  land."  The  evidence  shows 
that  the  appellant  owns  tjie  same  road,  rights  arid  privileges  as  its 
predecessor,  including  the  right  of  way  conditionally  granted  by 
the  deed,  and  that  it  nas  failed  to  make  or  keep  in  perpetuity  good 
fences  on  each  side  of  the  right  of  way,  and  because  it  was  not 
fenced  the  cow,  the  value  of  which  was  sued  for  in  this  action,  strayed 
on  the  track  and  was  struck  and  killed  by  the  train.  The  introduc- 
tion of  the  deed  as  evidence  was  objected  to,  and  the  questions  thus 
raised  are  whether  the  deed  contains  a  covenant  running  with  the 
land,  and  did  the  failure  to  make  or  keep  the  fences  contribute,  in 
a  proximate  degree,  to  the  negligent  destruction  of  the  cow.  It  is 
very  clear  that  a  parol  agreement  to  maintain  fences  does  not  run 
with  the  land,  but  affects  only  the  parties  to  fche  agreement. 

It  is  equally  certain,  however,  that  a  written  agreement,  such 
as  this  deed  embraces,  showing  an  intention  to  charge  the  land  by 
the  covenant,  which  in  its  verv  nature  inheres  in  the  land  and  con- 
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tains  mutual  promises  connected  with  the  grant  as  a  part  of  it,  runs 
with  the  land  and  16  enforceable  by  and  against  subsequent  grantees. 
Gill  v.  Atlantic  &  G.  W.  R.  Co.,  27  Ohio  St.  240;  Cook  v.  Mil. 
<fc  St.  P.  R.  Co.,  36  Wis.  45 ;  Bronson  v.  Coffin,  108  Mass.  175 ; 
Pierce  on  Railroads,  pp.  424,  135. 

On  the  latter  point,  Pierce  on  Railroads  says :  "  If  the  company 
is  in  defanlt  in  tne  performance  of  a  legal  obligation,  as  by  neglect 
to  maintain  the  fence  at  the  place  where  the  cattle  came  on  the 
track,  proof  of  such  defanlt  and  of  the  cattle  coming  upon  the 
track  at  such  a  place  will  maintain  the  action,  but  such  proof  is 
essential."  Page  428.  Numerous  cases  cited  in  note  2  to  this  ex- 
tract fully  and  unequivocally  sustain  the  principle  it  announces. 

Wherefore  the  judgment  is  affirmed. 

Covenants  by  Railroad  Company  Running  with  Land. — As  to  what  are 
covenants  on  the  part  of  a  railroad  company  which  are  considered  to  ran 
with  the  land  and  be  binding  upon  its  successors,  see  Gill  v.  Atlantic  & 
Ot.  Western  R.  Co.,  27  Ohio  St.  340 ;  Cook  t>.  Milwaukee  &  St.  Paul  R.  Co., 
86  Wise.  45;  Wiggins  Ferry  Co.  v.  Chicago  &  Alton  R.  Co  .  5  Am.  &  Eng. 
R.  R.  Cas.  1 ;  Georgia  Southern  R.  Co.  t>.  Reeves,  1 1  Am.  &  Eng.  R.  R.  Cu. 
888;  Lydeck  v.  Baltimore  &  Ohio  R.  R.  Co.,  11  Am.  &  Eng.  R  R  Cas.  336; 
Chicago  &  Alton  R.  Co.  t>.  Joliet,  L.  &  A.  R.  Co.,  14  Am.  &  Eng.  R.  R.  Cas, 
69. 


CONGDON 
V. 

Central  Vermont  K.  R.  Co. 

(56  Vermont  Report*,  690.) 

The  plaintiff's  horse  escaped  from  his  adjoining  meadow  directly  on  to  the 
track,  and  was  there  killed  by  a  passing  train.  The  defendant  had  neglected 
to  maintain  a  lawful  fence.  Held,  that  tne  company  was  liable,  although  the 
owner  knew  of  the  defect  in  the  fence,  that  his  horse  was  breachj,  and 
although  there  was  no  neglect  in  running  the  train. 

The  doctrine  of  contributory  negligence  is  not  applicable. 

It  is  not  only  the  duty  of  the  company  to  fence  its  track,  but  also  to  main- 
tain the  fence. 

Action  for  killing  the  plaintiffs  horse.'    Heard  on  a  referee's  re- 

5ort,  September  Term,  1880,  Rutland  County,  Ross,  J.,  presiding, 
udgment  for  the  plaintiff. 

F.  E.  Woodbridge  and  L.  L.  Lawrence  for  the  defendant 
Joel  C.  Baker  fo*  the  plaintiff. 

Ross,  J. — The  referee  has  found,  that  the  plaintiffs  horse  escaped 
from  his  meadow,  adjoining  the  railroad  operated  by  the  defendant, 
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over  the  fence  of  the  defendant,  separating  the  meadow  from  the 
bed  of  the  railroad,  by  breaking  down  a  portion  of  a  length  of 
board  fence,  and  passing  upon  the  track,  was  killed  by  a  passing 
train  ;  and  farther,  that  the  fence  was  not  a  legal  fence,  at  the  time 
and  place  when  and  where  the  horse  passed  through  or  over.  He 
has  also  found  that  there  was  no  evidence  submitted  tending  to 
show  any  want  of  proper  care  and  diligence  on  the  part  of  the  de- 
fendant in  connection  with  the  running  of  the  train  by  which  the 
horse  was  killed.  From  these  facts  alone,  under  the  statute  and 
decisions  of  this  court,  the  right  of  the  plaintiff  to  recover  cannot 
be  denied.  In  1849,  the  legislature  passed  act  No.  41,  entitled 
'*  An  act  in  relation  to  railroad  corporations,"  which  embodied  most 
of  the  present  existing  statutes  that  have  a  general  application  to 
6nch  corporations,  their  management,  and  operation.  Among  other 
provisions  was  that  of  section  44,  imposing  the  duty  upon  such  cor- 
poratioii8  of  fencing  their  respective  roads.  The  provisions  of  this- 
section  have  never  been  repealed,  but  by  the  subsequent  revisions, 
have  been  embraced  in  separate  sections,  between  which  some  pro- 
visions subsequently  enacted  have  been  interposed.  This  section, 
Sirovided  that  "Each  railroad  corporation  shall  erect  and  maintain 
ence8  on  the  sides  of  their  roads  (so  far  as  the  same  shall  be  neces- 
sary) of  the  height  and  strength  of  a  division  fence  as  required  by 
law."  This  is  followed  by  provisions  in  regard  to  farm  and  road 
crossings  and  cattle-guards.  Then  the  section  continues:  "  Until 
such  fences  and  cattle-guards  shall  b§  duly  made,  the  corporation 
and  its  agents  shall  be  liable  for  all  damages  which  shall  be  done 
by  their  agents  or  engines  to  cattle,  horses,  or  other  animals  there- 
on, if  occasioned  by  want  of  such  fences  and  cattle-guards ;  and 
after  such  fences  and  cattle-guards  shall  be  duly  made,  the  corpora- 
tion shall  not  be  liable  for  any  such  damages  unless  negligently  or 
wilfully  done."  The  section  renders  riding,  leading  or  driving 
any  horse  or  other  animal  upon  such  road  and  within  such  fences- 
and  guards  other  than  a  highway  and  farm  crossings,  without  the 
consent  of  the  corporation,  an  offence  by  which  the  offender  be- 
comes liable  to  the  corporation  for  a  penalty  and  also  for  all 
damages  occasioned  thereby.  The  next  section  embraces  the  case, 
when  the  corporation  had  settled  with  the  land-owner  for  building 
and  maintaining  such  fences.  The  act  of  1850,  No.  51,  defines 
the  time  when  such  corporations  shall  construct  such  fences,  and 
on  their  neglect  and  upon  and  after  notice,  allows  the  land-owner 
to  construct  such  fence  and  recover  therefor  from  the  corporation. 
The  provisions  of  these  acts  are  now  embodied  in  R.  L.  ss.  3407 
to  8413.  The  charters  of  most  of  the  railroad  corporations  there- 
tofore granted  contained  a  provision  compelling  them  to  construct 
and  maintain  fences  upon  the  sides  of.  their  roads. 

In  Qnimby  v.  Vt.  Oen.  R.  R.  Co.,  23  Vt.  387,  it  is  held  that 
without  such  a  provision  iu  the  charter  the  obligation  to  fence  the 


it 
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road  rests  primarily  upon  the  corporation,  and  that  such  being  the 
•case,  "until  the  company  had  either  built  the  fence  or  paid  the 
land-owner  for  doing  it,  a  sufficient  length  of  time  to  enable  him 
to  do  it,  we  do  not  think  that  the  mere  fact  that  cattle  get  upon 
the  road  from  the  lots  adjoining  is  any  ground  of  imputiug  negli- 
gence to  the  owners  of  the  cattle."  This  is  said,  in  affirming  the 
judgment  of  the  County  Court  on  an  exception  to  the  refusal  to 
charge,  in  compliance  with  its  fifth  request — "that  if  the  accident 
occurred  in  any  part  or  degree  through  any  negligence  or  fault  of 
the  plaintiff,  or  through  any  fault  of  the  animals,  the  plaintiff  was 
not  entitled  to  recover."  This  is  in  effect  and  substance  holding 
that  so  long  as  the  corporation  is  at  fault,  in  discharging  the  primary 
duty  resting  upon  it,  to  fence  the  road,  the  doctrine  of  contributory 
negligence  is  inapplicable,  in  a  suit  to  recover  for  injuries  to  cattle 
by  a  passing  train. 

In  Hnrd  v.  Rutland  &  Burlington  E.  R.  Co.,  25  Vt.  116,  the 
plaintiff  sought,  among  other  things,  to  recover  for  injuries  to  an 
ox  and  a  cow.  The  charter  imposed  upon  the  company  the  dnty 
"to  build  and  maintain  a  sufficient  fence  upon  each  side  of  their 
road  through  the  whole  route  thereof."  The  road  was  located 
through  the  plaintiff's  pasture.  The  company  had  erected  the 
fences  required,  and  constructed  an  over-crossing,  agreeably  to  the 
award  of  the  commissioners.  At  this  crossing  the  defendant  had 
attempted  to  put  bars  into  its  fences,  which  the  plaintiff  forbade  it 
to  do,  claiming  that  he  was  entitled  to  have  gates  put  in,  and  the 
crossing  was  unfenced  against  the  plaintiff's  field.  If o  evidence  of 
negligence,  or  want  of  care  in  operating  the  trains  causing  the  in- 
juries, was  shown.     The  ox  and  cow  were  injured  on  the  crossing. 

he  defendant  requested  the  court  to  charge  that  if  the  cattle  at 
the  time  of  the  injuries  were  not  in  the  charge  of  any  onej  but 
were  at  large  upon  the  premises  of  the  defendant,  and  were  there 
killed  without  any  negligence  or  wilfulness  on  the  part  of  the  de- 
fendants or  their  agents,  no  recovery  could  be  had.  The  court  de- 
clined this  request,  but  made  the  defendant's  liability  turn  upon 
whether  the  crossing  was  left  open  and  unfenced  at  the  request  of 
the  plaintiff,  or  it  was  so  constructed  by  the  defendant  without  the 
plaintiff's  consent.  In  disposing  of  the  case,  the  court  say  :  "  If 
the  cattle  escaped,  or  were  found  upon  this  railway  through  a  want 
or  defect  of  fences,  which  the  defendant  should  have  erected  and 
maintained,  the  injuries  sustained  would  be  consequent  on  that 
wrong,  and  the  defendants  in  some  way  would  be  responsible  for 
the  damages  sustained."  Again,  speaking  of  the  provision  in  the 
charter  imposing  the  duty  to  build  and  maintain  fences,  it  says: 
"  This  provision  of  the  act  imposed  a  duty,  or  an  obligation  upon 
the  defendant  which  did  not  exist  at  common  law.  The  object  of 
the  enactment  was  obviously  to  afford  protection  to  the  adjacent 
owners  of  land,  and  to  relieve  them,  so  far  as  a  fence  of  that  char- 
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acter  will  have  the  effect,  from  the  perpetual  and  onerous  charge 
of  keeping  their  cattle  and  animals  from  the  premises  and  railway 
of  the  defendants,  and  to  cast  the  duty  upon  the  corporation.  In 
other  words,  the  defendants,  under  the  provisions  of  that  act,  are 
required  to  build  and  maintain  a  fence  for  the  purpose  of  keeping 
cattle  of  owners  of  adjacent  land  from*  the  premises  and  track  of 
the  road ;  and  as  a  necessary  consequence,  if  the  cattle  of  the  own- 
ers of  adjacent  land  are  found  upon  the  road,  and  are  injured  by 
the  defendants  through  their  negligence  to  make  and  maintain  a 
sufficient  fence,  they  are  chargeable  witli  the  risk,  and  are  subject 
to  such  damages  as  may  be  sustained  thereby.  The  principles  of 
law  applicable  to  such  a  case  were  well  considered  in  the  case  of 
Sharrod  v.  N.  Western  Ry.  Co.,  4  Welsb.  H.  &  G.  584,  in  which 
Park,  B.,  observed  :  '  That  if  the  cattle  had  an  excuse  for  being  on 
the  road,  as  if  they  had  escaped  through  defects  of  fences  which 
the  company  should  have  kept  up,  the  cattle  were  not  wrongdoers, 
they  had  a  right  to  be  there,  and  their  damage  is  a  consequent 
damage  from  the  wrong  of  the  defendants  in  letting  their  fences  be 
incomplete  or  out  of  repair,  and  may  accordingly  be  recovered  by 
action.' "  The  case  was  reversed  upon  the  manner  in  which,  un- 
der the  evidence,  the  question,  whether  the  defendant's  failure  to 
erect  bars  or  gates  at  the  crossing  was  the  fault  of  the  plaintiff, 
was  submitted. 

The  same  volume  of  the  reports,  p.  150,  contains  the  case,  Jack- 
eon  v.  the  same  defendant,  in  which  it  is  held  that  the  duty  to 
build  and  maintain  fences  is  one  which  the  company  owes  to  the 
owners  of  adjoining  lands  alone  and  to  cattle  rightfully  upon  such 
lands,  and  contains  a  full  statement  and  discussion  of  the  duty  im- 
posed by  this  provision  of  the  charter,  and  a  full  statement  of  the 
common  law  on  the  snbject  of  fencing.  It  is  held  that  this  duty, 
imposed  by  the  charter,  is  entirely  separate  and  beyond  that  exist- 
ing at  the  common  law.  These  are  leading  cases  in  this  State,  and 
the  decisions  have  never  been  questioned  or  doubted.  They  are 
quoted  with  approval  by  other  State  courts,  and  by  nearly  all  the 
elementary  writers  on  the  subjects  discussed.  In  Pierce  on  Rail- 
road Law,  p.  409,  the  same  doctrine  is  maintained,.  His  language 
is:  "The  company,  when  required  by  statute  to  maintain  fences 
along  its  track,  is  liable  for  injuries  to  cattle  which,  being  lawfully 
on  adjoining  land,  pass  thence  on  to  the  track  through  its  failure 
to  perform  the  duty  so  imposed,  although  it  is  not  chargeable  with 
anv  negligence  in  the  management  of  its  trains  at  the  time  of  the 
injury."  The  author  cites  a  large  number  of  cases  supporting  the 
doctrine  thus  stated.  The  same  doctrine  is  held  in  White  v.  The 
Concord  R.  R.  Co.,  30  N.  H.  188,  and  in  Horn  v.  Atlantic  &  St. 
Lawrence  R.  R.,  35  N".  H.  169,  in  both  of  which  the  injuries  were 
at  crossings  which  were  without  bars  or  gates.  The  plaintiffs  had 
turned  the  animals  into  the  adjoining  fields,  knowing  there  was 
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nothing  to  prevent  the  animals  from  passing  on  to  the  track  at  the 
crossings.     Bnt  it  is  needless  to  cite  authorities.     They  are  all  one 
way,  so  far  as  observed,  wherever  the  common  law  in  regard  to 
fencing  prevailed,  which  requires  the  owner  of  cattle  to  restrain 
them  from  wandering  or  straying  from  their  in  closures  by  proper 
fences,  and  where  by  statute  the  duty  of  fencing  the  track  of  a 
railroad  had  been  cast  upon  the  railroad  company.     In  all  such 
States  the  statutes  imposing  this  duty  upon  railroad  companies  as 
against  owners  of  adjoining  lands,  are  in  contravention  of  the  com- 
mon law  in  regard  to  fencing,  and  are  construed  as  determining 
the  duty  and  liability  of  such  companies,  for  injuries  done  to  ani- 
mals upon  the  track,  through  the  failure  of  the  company  to  dis- 
charge this  duty  of  properly  fencing  its  track.     This  is  so  held 
where  the  statute  goes  no  farther  than  to  impose  the  duty  of  erect- 
ing and  maintaining  such  fences.     Nor  has  it  been  held  in  such 
States,  so  far  as  we  have  observed,  that  the  owners  of  6iich  lands 
were  affected  in  their  rights  of  recovery  for  injuries  sustained  be- 
cause they  turned  the  animals  injured  into  fields  adjoining  the  rail- 
road, knowing  that  the  company  had  been  remiss  in  the  discharge 
of  its  duty  in  respect  to  erecting  or  maintaining  the  proper  fences. 
But  our  statute  has  gone  farther  in  tin's  respect.     It  has  not  only 
imposed  the  duty  to  erect  and  maintain  legal  fences  on  each  side 
of  the  railroad  upon  the  company  owning  or  operating  the  road, 
but  it  has  declared  that  "  until  such  fences  are  duly  made,  the  cor* 
po ration  shall  be  liable  for  all  damages,  etc.,  if  occasioned  by  want 
of  such  fences."     It  is  contended  that  by  using  the  words  u  duly 
made,"  this  liability  extends  only  to  the  original  erection  of  a  legal 
fence,  and  does  not  follow  the  failure  of  the  corporation  to  main- 
tain the  fence.     But  the  duty  to  maintain  the  fences  in  a  legal 
condition,  is  as  clearly  imposed  as  the  duty  of  constructing  them. 
When  it  declares  that  the  corporation  shall  be  liable  for  all  dam- 
ages if  occasioned  by  the  want  of  such  fences,  it  clearly  means,  legal 
fences,  fences  answering  to  the  duty  imposed  and  not  fences  once 
answering  to  that  duty,  but  at  the  time  of  the  injury  no  fence  at 
all,  or  less  than  a  legal  fence.     This  is  the  more  apparent  by  the 
next  clauses  in  the  original  act,  exempting  the  corporation  from  all 
liability  from  injuries,  u  after  such  fences  are  duly  made  unless 
negligently  or  wilfully  done."     The  statute  embraces  the  entire 
subject.     It  imposes  the  duty,  fixes  and  limits  the  liability,  and 
prohibits  the  use  of  the  road  for  the  passage  of  animals,  under  a 
penalty.    It  is  apparent  that  it  intended  that  the  liability  should  be 
coextensive  with  the  duty,  and    cease  when  the  duty  was  dis- 
charged.    The  duty  to  maintain  a  legal  fence  is  as  urgent  as  the 
duty  to  erect  one.     The  same  reasons  and  policy  apply  to  each. 

But  it  is  contended  that  the  other  facts  found  by  the  referee,  that 
the  plaintiff  knew  of  the  defect  in  the  fence,  aud  that  his  hone 
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was  restive,  and  more  or  less  breachy,  defeats  his  right  of  recovery. 
Bnt  if  the  above  is  the  correct  construction  to  be  placed  upon  the 
statute,  the  liability  is  thereby  fixed,  and  the  doctrine  of  contribu- 
tory negligence  has  no  application.  Mead  v.  Burlington  &  L.  R.  R. 
Co.,  52  V  t.  278 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  550.  But  if  the 
clause  of  the  statute  casting  the  liability  upon  the  defendant  does 
not  apply  to  its  failure  to  maintain  the  fence  in  a  legal  condition, 
the  fact  that  the  plaintiff  knew  of  the  defendant's  failure  to  dis- 
charge its  legal  duty  in  this  respect,  does  not  defeat  his  right  of 
recovery,  as  is  shown  in  Hurd  v.  Rutland  &  Burlington  R.  K.  Co., 
supra,  and  the  two  cases  cited  from  N.  H.  Reports.  The  first- 
named  case  was  decided  upon  the  clause  in  the  charter  which  im- 
posed the  duty,  but  did  not  declare  the  liability  resulting  there- 
from. Nor  did  the  statute,  under  which  the  New  Hampshire  de- 
cisions were  made,  do  more  than  impose  the  duty.  The  cases  on 
this  subject  are  made  to  turn  upon  whether  the  animals  injured 
were,  as  against  the  corporation,  rightfully  upon  the  track ;  that  is, 
whether  they  were  there  through  the  fault  or  neglect  of  the  cor- 
poration, as  regards  the  plaintiff.  At  common  law  the  owner  of 
animals  was  bound  to  restrain  them  within  his  own  inclosure  what- 
ever their  character,  or  was  liable  for  all  damage  done  by  them. 
By  this  statute,  railroad  corporations  are  bound,  to  the  extent  of  a 
legal  fence,  to  ward  the  cattle  of  the  owners  of  adjoining  lands 
from  the  track,  and  are  liable  for  injuries  occasioned  through  a 
failure  to  discharge  this  legal  duty.  They  cannot  say  that  they 
shall  be  relieved  from  this  liability  if  the  owner  of  the  adjoining 
land  has  a  horse  more  or  less  breachy  and  restive,  and  turns  him 
into  an  adjoining  field,  and  he  is  injured,  non  constat  that  the 
horse  would  have  escaped  if  the  corporation  had  discharged  its 
legal  duty.  It  is  not  found  that  the  character  of  the  horse  con- 
tributed at  all  to  his  escape.  It  might  be  surmised  that  it  did. 
But  contributory  negligence  is  not  to  be  inferred,  but  is  to  be  found 
as  a  fact,  unless  such  other  facts  are  found  as  constitute,  in  law, 
contributory  negligence.  These  facts  do  not,  especially  when  en- 
countered by  the  fact  that  the  horse  escaped  at  a  point  where  the 
fence  was  defective.  It  might  be  the  duty  of  this  court  to  recom- 
mit the  report  to  the  referee  to  find  whether  the  plaintiff  was 
guilty  of  negligence  contributing  to  the  escape  of  the  horse,  and 
his  consequent  injury,  if  that  were  a  controlling  element  in  the 
decision.  But  if  the  construction  we  have  placed  upon  the  statute 
is  correct,  the  defendant's  liability  is  determined  oy  the  statute. 
Certainly,  the  plaintiff  owed  no  duty  to  the  defendant,  which  for- 
bade or  restrained  his  right  to  use  his  meadow  for  pasturing  the 
horse.  He  had  the  right  to  turn  out  such  a  horse  upon  his  mead- 
ow, with  the  liabilities  of  the  statute  resting  upon  nim  if  he  es- 
caped over  the  legal  fence  of  the  defendant,  but  with  the  same 
90  A.  ft  K  R  Cas.— 80 
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liabilities  upon  the  defendant  if  the  escape  was  occasioned  bj  the 
want  of  such  fence. 
Judgment  affirmed. 

General  Reference. — For  a  full  list  of  the  authorities  as  to  the  point  upon 
which  the  principal  case  turns,  see  Gooding  e.  Atchison,  T.  &  8.  F.  R.  Co, 
and  note,  infra. 


GOOODOTG 

V. 

Atchison,  Topeka  and  Santa  Fe  K.  K.  Ca 

(Advance  Case,  Kansas.     June  18,  1884.) 

Where  a  person  pastures  a  bull  over  one  year  old  on  his  own  inclosed 
premises,  through  which  a  railroad  is  constructed  and  operated,  and  the  rail- 
road company  has  not  inclosed  its  road  with  a  fence,  as  required  by  the 
provisions  of  the  railroad  stock  law,  and  the  bull  is  killed  by  the  railroad 
company  in  the  operation  of  its  road,  held,  that  the  bull  was  not  so  run- 
ning at  large,  within  the  meaning  of  section  38,  article  5,  of  the  act  relating 
to  stock,  as  to  prevent  the  owner  from  recovering  for  its  value  under  the 
provisions  of  said  railroad  stock  law  of  1874.  And  so  held,  although  the 
railroad  company  may  own  the  strip  of  land  upon  which  its  track  is  located 
and  where  the  animal  was  killed. 

Error  from  Johnson  County. 
I.  O.  Pickering  for  plaintiff  in  error. 

A.  A.  Hurd,  W.  C.  Campbell  and  F.  R.  Ogg  for  defendant  in 
error. 

Valentine,  J. — This  was  an  action  bronght  in  the  district  conrt 
of  Johnson  County  by  E.  It.  Gooding  against  the  Atchison,  To- 
peka &  Santa  Fe  K.  K.  Co.,  under  the  railroad  stock  law  of  1874 
(Comp.  Laws  of  1879,  chap.  84,  art.  2,  pp.  784,  785),  to  recover 
the  yalue  of  a  certain  bull  which  the  plaintiff  alleged  had  been 
killed  by  the  defendant  in  the  operation  of  its  road,  xhe  plaintiff 
alleged  in  his  petition  all  the  facte  necessary  to  entitle  him  to  re- 
cover, including  the  averment  that  said  animal  when  killed  was  in 
the  plaintiffs  inclosure,  a  pasture  inclosed  with  a  good  and  lawful 
fence ;  that  said  pasture  extended  on  each  side  of  the  railroad, 
which  ran  through  it ;  and  that  the  railroad  was  wholly  unfenced 
at  any  point  wTithin  the  pasture.  The  defendant  answered,  admit- 
ting every  material  allegation  of  the  petition,  but  as  a  matter  of 
deience  set  forth  and  alleged  "  that  said  bull  was  over  one  year  of 
age,  and  was  permitted  to  run  at  large  by  plaintiff  in  the  inclosure 


ANIMALS — FENCES — CONTRIBUTORY  NEGLIGENCE.      467 

mentioned  in  his  petition,  and  that  the  defendant  owned  a  strip  of 
land  through  said  inclosore,  upon  which  was  its  track,  upon  which 
said  bull  strayed  and  was  killed,  as  alleged  in  the  petition."  To 
thi3  answer  the  plaintiff  demurred,  upon  the  ground  that  the  an- 
swer did  not  state  facts  sufficient  to  constitute  a  defence  to  the 
plaintiff's  cause  of  action.  The  court  below  overruled  the  demur- 
rer, to  which  ruling  the  plaintiff  excepted,  and  he  now  brings  the 
•case  to  this  court  and  asks  for  a  reversal  of  such  ruling.  The  de- 
fendant seeks  to  avoid  liability  in  this  case  by  virtue  of  the  provi- 
sions of  section  38,  article  5,  of  the  act  relating  to  stock  (Comp. 
Laws  of  1879,  chap.  105,  p.  926),  which  section,  so  far  as  it  is  nec- 
essary to  quote  it,  reads  as  follows : 

"  Section  38.  If  any  bull  over  one  year  old  ....  be  permitted 
to  run  at  large,  the  owner  of  the  same  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  fined  for  the  first 
offence  five  dollars,  and  for  every  subsequent  offence  shall  be  fined 
ten  dollars." 

The  defendant  also  cites  the  case  of  the  Kansas  Pacific  Ry.  Co. 
v.  Landis,  24  Kan.  406,  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  581,  as  con- 
trolling the  decision  of  the  present  case.  On  the  other  side,  the 
plaintiff  cites  the  case  of  the  A.,  T.  &  S.  F.  R.  R.  Co.  v.  Riggs,  31 
Kan.,  s.  c,  15  Am.  &  Eng.  R.  R.  Cas.  531,  as  controlling  the 
decision  of  this  case.  The  present  case  we  think  is  nearer  like 
that  of  the  A..  T.  &  S.  F.  R.  R.  Co.  v.  Riggs  than  it  is  like  the  case 
of  the  K.  P.  Ry.  Co.  v.  Landis.  In  the  Xandis  case  it  was  held 
that  Landis  could  not  recover  for  injuries  to  his  animal  because  he 
did  not  keep  it  confined  within  the  provisions  of  the  Night  Herd 
Law  of  1868,  which  requires  owners  of  animals  to  "  keep  them  con- 
fined ;"  while  in  the  Riggs  case  it  was  held  that  Riggs  might 
recover  for  the  injuries  to  His  animal,  although  it  was  claimed  mat 
he  permitted  it  to  "  run  at  large,"  in  violation  of  the  provisions  of ' 
the  County  Herd  Law  of  18y2.  The  statute  governing  in  the 
present  case,  as  does  the  County  Herd  Law  of  1872,  simply  pro- 
vides that  snch  animals  as  the  one  that  was  injured  in  the  present 
•case  shall  not  be  permitted  to  "run  at  large,"  and  it  does  not  pro- 
vide, as  the  Night  Herd  Law  of  1868  does,  that  the  owners  of  the 
animals  shall  "keep  them  confined."  While,  for  the  purposes  of 
this  case,  it  may  be  admitted  that  the  owner  of  the  bull  did  not 
keep  him  confined,  yet  it  can  hardly  be  claimed  that  he  permitted 
him  to  run  at  large.  The  bull  was  not  permitted  to  run  at  large, 
but  he  was  in  fact  confined  within  the  owner's  premises,  except 
that  he  could  pass  from  the  owner's  premises  onto  the  right  of  way 
of  the  railway  company  ;  but  if  the  railway  company  had  fenced 
its  road,  as  the  law  requires,  the  bull  could  not  have  passed  at  all 
from  its  owner's  premises.  This  case  in  principle  comes  entirely 
within  the  principles  announced  in  the  case  of  the  A.,  T.  &  S.  F. 
U.  R.  Co.  v.  Riggs,  except  that  in  this  case  the  railroad  company 
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alleged  that  it  "  owned "  a  strip  of  land  upon  which  its  track  was. 
located  and  where  the  bull  was  killed ;  while  in  the  Riggs  case 
the  decision  of  the  court  was  upon  the  theory  that  the  railway 
company  simply  had  an  easement  over  the  plaintiffs  land  where 
its  track  was  located  and  where  the  animal  in  that  case  was  killed. 
We  do  not  think,  however,  that  thia  difference  between  the  two 
cases  will  require  difference  between  the  two  decisions.  The  bull 
in  the  present  case  was  rightfully  pasturing;  upon  its  owner's  prem- 
ises, and  it  strayed  from  there  upon  tne  defendant's  premises 
simply  because  of  the  neglect  and  wrong  on  the  part  ot  the  de- 
fendant in  not  inclosing  its  road  with  a  lawful  fence.  In  addition 
to  the  cases  above  cited,  see  the  following  cases:  Cressey  v. 
Northern  R.  R.,  59  N.  H.,  and  cases  there  cited ;  s.  c,  29  Alb. 
Law  Jour.  392 ;  Pittsburgh,  etc.,  Ry.  Co.  v.  Smith,  38  Ohio  St. 
410 ;  s.  c,  13  Am.  &  Eng.  R  R.  Cas.  579 ;  Burlington  &  M.  R. 
R.  Co.  v.  Brinkman,  14  Nebraska,  70. ;  s.  c,  11  Am.  &  Eng. 
R.  R.  Cas.  438. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded, with  the  order  that  the  demurrer  to  the  defendant's  answer 
be  sustained,  and  for  such  other  proceedings  in  the  case  as  may  be 
proper. 


Pasturing  Cattle  in  Land  through  which  Unfenced  Railroad  Runs. — The 
owner  of  land  cannot  be  deprived  of  the  ordinary  and  proper  use  thereof  for 
pasturing  cattle  by  reason  of  the  fact  that  a  railroad  company  whose  road 
passes  through  his  land  has  failed  to  perform  the  statutory  duty  to  fence. 
He  will  not,  therefore,  be  held  guilty  of  contributory  negligence  because  he 
turns  his  cattle  loose  upon  his  land,  although  knowing  that  the  company  has 
failed  to  perform  its  duty.  Wilder  v.  Maine  Central  R.  Co.,  65  Me.  382;  Rog- 
ers v.  Newburyport  R.  Co.,  1  Allen,  16;  Terry  «.  New  York,  etc.,  R.  Co.,  22 
Barb.  575;  Shephard  v.  Boston,  N.  Y.  &  E.  R.  Co.,  35  N.  Y.  641;  McCoy  *. 
California,  etc.,  R.  Co.,  40  Cal.  532;  T.  W.  &  W.  R.  Co.  «.  Cary,  39  Ind. 
^18;  Hammond  «.  Chicago  &  N.  W.  R.  Co.,  48  Iowa,  168;  C,  C  C.  &  I.  R 
Co.  «.  Scudder,  18  Am.  &  Eng.  R.  R.  Cas.  562;  Pittsburgh,  C.  &  St.  L.  R 
Co.  v.  Smith,  18  Am.  &  Eng.  R.  R.  Cas.  579;  Watier  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  582;  Evans  v.  St.  Paul,  etc.,  R.  Co.,  13 
Am.  &  Eng.  R.  R.  Cas.  658;  Atchison,  T.  &  S.  F.  R.  Co.  c.  Riggs,  15  Am. 
&  Eng.  R.  R.  Cas.  581 ;  Cressey  t>.  Northern  R.  Corp.,  15  Am.  &  Eng.  R  R 
Cas.  540;  Congdon  t>.  Central  Vt.  R  Co.,  56  Yt.  690;  s.  c,  supra.  But  see, 
contra,  Poler  v.  New  York,  etc.,  R  Co.,  16  N.  Y.  476,  and  cf.  Carey  t>.  Chi- 
cago, M.  &  St.  P.  R  Co.,  infra. 


ANIMALS— FENCES — CONTRIBUTORY  NEGLIGENCE.      469 


Cabet 

v. 
Chicago,  Milwaukee  and  St.  Paul  By.  Co. 

(61  WUcontin  Report*,  71.) 

One  who,  knowing  that  a  severe  storm  on  Saturday  had  prostrated  fences, 
on  Monday  evening  turned  his  cattle  upon  uninclosed  lands  without  inquiry 
as  to  whether  the  railroad  fences  abutting  thereon  were  uninjured,  was  guilty 
of  such  contributory  negligence  as  would  defeat  his  recovery  for  injuries  re- 
ceived by  such  cattle  on  the  railroad  track;  and  such  facts  appearing  from 
bis  own  evidence  a  nonsuit  should  have  been  granted. 

A  railroad  company  has  no  right,  for  the  purpose  of  repairing  its  fences,  to 
take  timber  or  poles  from  the  adjoining  lands  not  owned  by  it. 

The  refusal  to  give  to  the  jury  an  instruction  which  was  not  asked  until 
the  close  of  the  charge,  may  be  error. 

A  railroad  company  is  bound  only  to  use  ordinary  diligence  in  repairing 
its  fences. 

Appeal  from  the  Circuit  Court  for  Wood  County. 

The  plaintiff's  cattle  went  upon  the  railroad  track  of  the  de- 
fendant company,  and  were  run  over  by  a  passing  train.  Three  of 
them  were  killed  and  another  was  injured.  This  action  is  to  re- 
cover damages  therefor.  The  undisputed  facts,  as  shown  by  the 
pleadings,  evidence,  and  special  findings,  are  as  follows: 

The  plaintiff  resides  in  or  near  Centralia,  within  one  hundred 
feet  of  the  defendant's  railroad  leading  from  Tomah  to  that  place. 
The  railroad  was  properly  fenced,  and  such  fences  had  been  main- 
tained for  several  years  preceding  July  21,  1883.  On  that  day 
(being  Saturday)  a  strong  wind  was  blowing  in  that  vicinity,  and 
such  was  its  force  that,  between  a  point  three  fourths  of  a  mile 
north  of  Centralia  and  Port  Edwards, — said  to  be  a  distance  of 
five  miles, — the  railroad  fence  was  prostrated  in  thirty-five  or  forty 
places.  The  defendant's  section  foreman  in  charge  of  that  portion 
of  its  railroad  ascertained,  during  the  same  afternoon,  the  damage 
80  done  to  the  fences,  and  on  the  same  day  and  the  following  Mon- 
day, with  three  men,  proceeded  to  clear  away  fallen  timber  and 
brush,  and  to  repair  the  fences  as  far  as  he  could  do  so  with  the 
materials  at  hand.  On  the  same  Saturday  evening  he  informed 
the  road-master  at  Tomah  of  the  destruction  of  the  fences.  The 
defendant's  depot  of  lumber  for  erecting  and  repairing  its  fences 
was  at  Tomah,  which  is  about  forty-five  miles  southwest  of 
Centralia.  The  road-master  shipped  the  lumber  from  Tomah  on 
Monday  with  which  to  repair  the  fences,  and  it  reached  Centralia 
Monday  evening.  The  section  foreman  repaired  the  fences  the 
next  day.     A  freight  train  ran  from  Tomah  to  Centralia  on  Satnr- 
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day  evening,  and  another  on  Sunday  evening,  both  reaching 
Centralia  about  midnight. 

The  plaintiff  turned  his  cattle  at  large  at  five  o'clock  on  the  same 
Monday  evening,  upon  what  he  calls  a  "common."  This  was  a 
tract  of  uninclosed  land  owned  in  severalty  by  the  plaintiff  and 
others,  extending  from  the  plaintiffs  residence  south,  along  the 
railroad  track,  two  miles.  There  were  no  fences  between  the  place 
where  the  cattle  were  turned  out  and  the  railroad  fence.  The 
plaintiff's  cattle  went  from  his  premises,  across  the  lands  of  two 
other  owners,  upon  the  railroad  track,  through  one  of  the  gaps  in 
the  railroad  fence  caused  by  the  falling  upon  it  of  a  tree  which 
stood  on  the  land  of  one  Bowles.  This  gap  was  about  half  a  mile 
south  of  plaintiff's  residence.  The  fence  was  prostrated  by  the 
storm  in  eight  places  where  it  abutted  the  uninclosed  lands  upon 
which  the  cattle  were  turned.  Some  of  those  places  were  north 
and  some  south  of  the  gap  through  which  the  cattle  went  upon  the 
track.  During  Monday  night  a  passing  train  ran  upon  the  cattle, 
killing  three  of  them  and  injuring  another. 

The  plaintiff  was  at  home,  or  in  that  vicinity,  during  the  wind- 
storm of  Saturday,  and  on  that  day  or  the  next  was  informed  that 
it  had  prostrated  fences.  He  made  no  effort,  before  he  turned  his 
cattle  loose,  to  ascertain  whether  the  railroad  fences  had  been 
blown  down  or  injured. 

The  jury  returned  a  special  verdict,  the  substance  of  which  is 
stated  in  the  opinion.  A  motion  for  a  new  trial  was  denied,  and 
judgment  on  such  verdict  for  the  plaintiff  for  the  damages  assessed 
by  the  jury  was  ordered  and  duly  entered.  The  defendant  appeals 
from  the  judgment. 

C.  W.  feriggs  for  the  appellant. 

G.  W.  Cate  for  the  respondent. 

Lyon,  J. — A  reversal  of  the  judgment  in  this  case  is  inevitable 
on  either  of  two  grounds. 

The  jury  found  specially  that  the  plaintiff  had  knowledge  of 
the  storm  which  blew  down  the  fences,  but  did  not  thereafter 
endeavor  to  ascertain  whether  the  railroad  fence  was  blown  down 
along  the  uninclosed  lands  upon  which  he  turned  his  cattle ;  also 
that  lie  had  no  reason  to  believe  or  suspect,  before  he  turned  them 
out,  that  such  railroad  fence  had  been  blown  down,  and  that  in  so 
turning  them  out  he  was  not  guilty  of  negligence. 

The  undisputed  evidence  is  that  the  plaintiff  knew,  when  he 
turned  out  his  cattle,  that  the  storm  had  prostrated  fences.  This, 
we  think,  was  sufficient  to  put  him  upon  inquiry  as  to  whether  the 
railroad  fences  abutting  such  uninclosed  lands  and  across  which 
the  storm  swept  were  uninjured,  or  whether  they  had  been  blown 
down.  Knowing  the  severity  of  the  storm,  and  knowing  that  it 
had  prostrated  fences,  it  cannot  truthfully  be  said  that  the  plaintiff 
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had  no  reason  to  believe  or  suspect  that  such  railroad  fences  had 
been  prostrated.  The  finding  in  that  behalf  is  therefore  entirely 
unsupported  by  the  evidence,  and  cannot  be  upheld.  It  should 
have  been  that  the  plaintiff  had  reason  to  believe  or  suspect  that 
such  fences  had  been  blown  down.  With  a  proper  finding  in  this 
particular  it  is  difficult  to  perceive  how  the  jury  could  find  the 

Elaintiff  not  guilty  of  negligence  which  contributed  to  the  loss  of 
is  cattle.  Had  he  known  that  the  fences  were  down  when  he 
turned  them  out  he  would  have  been  chargeable  with  contributory 
negligence,  which  would  defeat  a  recovery  for  his  loss.  Lawrence 
v.  M.,  L.  S.  &  W.  Ey.  Co.,  42  Wis.  322. 

It  has  already  been  6aid  that  the  plaintiff  knew  enough  of  the 
effects  of  the  storm  toput  him  upon  inquiry  as  to  its  effect  upon 
the  railroad  fences.  He  made  no  such  inquiry,  but  turned  out  his 
cattle  where,  if  the  fences  were  down,  they  would  be  very  liable 
to  go  upon  the  railroad  track,  and  left  them  to  their  fate.  The  case 
does  not  differ  in  principle  from  that  of  Lawrence  v.  Railway  Co., 
supra,  and  the  finding  that  the  negligence  of  the  plaintiff  did  not 
contribute  to  the  loss  of  his  cattle  is  negatived  by  the  un- 
disputed evidence. 

The  negligence  of  the  plaintiff  appeared  by  his  own  testimony. 
Hence  the  motion  on  behalf  of  the  defendant,  made  when  the 
plaintiff  closed  his  proofs,  that  a  nonsuit  be  ordered,  should  have 
teen  granted. 

The  only  negligence  imputed  to  the  defendant  company  is 
that  it  failed  to  repair  its  fences  within  a  reasonable  time  after 
they  were  blown  down— or  rather  that  a  reasonable  time  for  it  to 
do  so  had  elapsed  before  the  cattle  were  injured.  Thejury  found 
the  defendant  guilty  of  negligence  in  this  respect.  Tin's  finding 
is  based  mainly,  if  not  entirely,  upon  two  other  special  findings  to 
the  effect  that  there  was  sufficient  material  at  hand  with  which  the 
section  foreman  and  his  men  might  have  repaired  the  fence ;  and 
that,  excluding  Sunday,  there  was  sufficient  time  in  which  to  make 
the  repairs  before  the  plaintiff's  cattle  were  killed,  had  reasonable 
diligence  in  that  behalf  been  exercised.  The  jury  also  found  that 
the  material  thus  at  hand  consisted  of  "  lumber  from  fences  blown 
down,  and  the  tree  that  fell  across  the  fence,  and  railroad  ties." 

The  evidence  shows  that  the  tree  mentioned  in  the  verdict 
belonged  to  one  Bowles,  who  owned  the  land  on  which  it  stood 
before  it  was  blown  down,  and  that  the  defendant  had  a  quantity 
of  old  ties  on  its  right  of  way  in  that  vicinity,  but  no  other  material 
which  could  be  used  in  repairing  the  fences. 

The  finding  of  the  jury  that  the  defendant  was  negligent  because 
it  did  not  repair  fences  by  Monday  evening,  is  manifestly  based 
upon  the  assumption  that  the  defendant  might  lawfully  have  used 
material  therefor  standing  or  being  upon  lands  contiguous  to  its 
rightof  way,  and  belonging  to  other  parties.  The  plaintiff  testified 
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as  follows :  "  I  know  it  would  not  have  taken  more  than  two  hour* 
to  have  fixed  it  with  brush  and  poles,  because  I  know  my  cattle 
would  not  have  gone  over  brush  two  feet  high.  It  is  a  timber 
country,  and  plenty  of  poles  and  other  fencing  material  right  close 
by ;  nothing  on  the  rignt  of  way  except  the  old  ties." 

The  case  was  not  argued  to  the  jury,  but  was  submitted  on  the 
charge  of  the  court.  The  charge  contained  nothing  on  the  subject 
of  the  right  of  defendant  to  get  timber  or  poles  on  land  which  it 
did  not  own.  At  the  close  of  the  charge  counsel  for  defendant 
called  the  attention  of  the  court  to  the  subject,  and  substantially 
asked  an  instruction  to  the  effect  that  defendant  had  not  that  right 
This  is  undoubtedly  a  correct  legal  proposition.  Stephenson  v. 
Grand  Trunk  Kv.  Co.,  34  Mich.  323.  The  court  declined  so  to  in- 
struct,  not  because  the  instruction  asked  was  not  good  law,  but  be- 
cause it  was  not  proposed  in  time.  The  learned  judge  said  :  "  I  am 
not  going  to  give  any  additional  instructions.  It  is  a  rule  which 
has  been  publicly  announced  a  good  many  times,  that  I  don't  feel 
bound  to  consider  instructions  that  are  asked  for  after  the  argument 
has  been  commenced." 

We  think  there  may  be  circumstances  in  some  cases  which  would 
render  that  rule  a  little  too  rigid.  The  course  of  argument  by  the 
opposing  counsel,  or  the  unexpected  failure  of  the  court  to  charge 
in  a  particular  way,  or  to  charge  at  all  upon  some  branch  of  the 
case,  might  make  it  absolutely  necessary  for  the  safety  of  his  client 
that  counsel  ask  additional  instructions,  either  at  the  close  of  the 
argument  or  of  the  charge,  upon  points  which,  earlier  in  the  case, 
might  not  have  seemed  important,  or  which  the  court  may  have 
omitted  to  notice.  The  rule  should  be  sufficiently  elastic  to  allow 
additional  instructions  to  be  asked  for  in  such  cases  after  argument 
and  charge.  This  seems  to  be  in  the  interest  of  justice  and  can 
work  harm  to  no  one.  Under  the  circumstances  of  this  case  we 
think  the  rule  should  not  have  been  enforced — especially  as  the 
cause  was  not  argned — and  that  the  proposed  instruction  should 
have  been  given.  Had  it  been  given,  the  jury  might  have  found 
that  the  defendant  was  not  guilty  of  negligence  because  of  its 
failure  to  repair  the  fences  earlier.  Certainly  the  instruction,  had 
it  been  given,  would  have  had  an  important  influence  in  the  deter- 
mination of  that  question,  even  if  it  should  be  held  that  the  section 
foreman  ought  to  have  repaired  the  fences  temporarily  with  the  old 
ties.  It  does  not  appear  that  there  were  sufficient  of  these  to 
repair  all  of  the  breaches  in  the  fences.  We  are  constrained  to 
think  that  the  refusal  to  give  the  instruction  was  error. 

Before  leaving  the  case  it  is  proper  to  say  of  it,  generally,  that 
the  law  only  charged  the  defendant  company  with  the  duty  tp 
repair  its  fences  with  ordinary  diligence.  Nothing  appears  in  this 
case  to  show  that  its  duty  to  repair  one  portion  of  it  was  any 
greater  or  different  than  was  its  duty  to  repair  other  portions. 
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Neither  does  the  testimony  show  any  special  exigency  which* 
rendered  it  the  duty  of  the  company  to  make  temporary  repairs  oi 
■any  part  of  the  fence  with  the  old  railroad  ties  lying  upon  its  right 
of  way.  It  was  entirely  reasonable  and  proper  for  the  company 
to  keep  its  depot  of  materials  at  Tomah,  and  for  its  section  fore- 
man to  wait  until  he  received  such  materials  from  that  place  before 
he  closed  the  gaps  in  the  fences;  that  the  foreman  made  his  requi- 
sition for  materials  upon  the  proper  officer  or  agent  of  the  com- 
pany, to  wit,  the  road- master  at  Tomah,  in  due  time;  and  that  he 
repaired  the  fences  within  a  reasonable  time  after  the  materials 
therefor  reached  Centralia  is  not  denied.  The  only  ground,  we 
think,  for  imputing  negligence  to  the  company  is  the  alleged 
failure  of  the  road-master  to  ship  such  material  from  Tomah  as  soon 
as  he  ought.  Nothing  appears  in  the  case — no  special  exigency 
was  shown — which  made  it  the  duty  of  the  road-master  to  ship  the 
materials  by  any  other  than  a  regular  freight  train,  or  to  employ 
men  outside  the  usual  hours  of  labor  to  load  the  same  on  the  cars. 
If  he  made  the  shipment  from  Tomah  on  the  first  regular  freight 
train  going  to  Centralia,  after  he  had  time  during  the  usual  hours 
of  labor  on  Monday  to  load  the  materials  on  the  cars,  he  exercised 
reasonable  diligence.  Whether  he  did  so  or  not,  is  not  made  clear 
-either  by  the  proofs  or  the  special  verdict. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause  will 
be  remanded  for  a  new  trial. 

Contributory  Negligence. — The  contributory  negligence  of  the  owner  of 
cattle  is  generally  admitted  to  be  sufficient  to  preclude  him  from  recovering 
for  injury  to  such  cattle  occasioned  by  failure  on  the  part  of  a  railroad  com- 

Sany  to  fence.  Rock  ford,  etc.,  R.  Co.  «.  Irish,  72  111.  405;  Browne  «.  Provi- 
ence,  etc.,  R.  Co.,  12  Gray,  55;  Mentges  e.  New  York,  etc.,  R.  Co.,  1  Hilt. 
(N.  T.)  425;  Hance  t>.  Cayuga,  etc.,  R.  Co.,  26  N.  T.  428;  Eames  v.  Boston, 
etc.,  R.  Co.,  14  Allen,  151 ;  Richardson  v.  Chicago  &  N.  W.  R.  Co.,  13  Am. 
A  Eng.  R.  R.  Cas.  654. 

But  in  Indiana  a  different  rule  prevails.  Jeffersonville,  etc.,  R.  Co.  «. 
Boas,  87  Ind.  549. 


Roberts 

v. 

Richmond  and  Danville  R  R.  Co. 

(88  North  Carolina  Reports,  560.) 

The  prima  fads  evidence  of  negligence  on  the  part  of  a  railroad  company 
in  a  suit  for  damages  or  killing  stock  is  not  impaired  by  a  local  act  requiring 
stock  to  be  fenced  in,  but  the  defendant  must  repel  the  presumption  by  satis- 
factory proof  to  the  jury. 

The  fact  that  the  "stock  law"  makes  it  unlawful  for  the  plaintiff  to  per- 
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mit  his  cow  to  run  at  large,  affords  no  excuse  for  an  injury  to  her  resulting 
from  the  defendant's  negligence. 

The  measure  of  damages  in  such  a  case  is  the  difference  in  the  value  of  the 
cow  and  that  of  the  beef. 

Civil  action  tried  at  Fall  Term,  1882,  of  Mecklenburg  Superior 
Court. 

This  action  was  commenced  before  a  justice  of  the  peace  to  re- 
cover damages  for  killing  a  cow  pf  the  plaintiff.  The  cow,  with- 
out the  plaintiffs  knowledge,  escaped  from  the  inclosed  pasture 
ground  in  which  she  had  been  confined,  and  strayed  off  and,  from 
a  crossing  highway,  entered  upon  the  track  of  the  defendant's 
railroad  and  was  seen  by  the  engineer  of  an  approaching  train 
when  a  mile  distant  as  she  came  out  of  a  "cut."  It  wa6  midday; 
the  train  consisted  of  "eighteen  loaded  care;  the  engineer  applied 
the  brakes  and  blew  the  whistle  to  frighten  the  animal  and  make 
her  leave  the  road,  but  to  no  purpose ;  the  cow  was  struck  by  the 
train  before  it  could  be  stopped  by  the  appliances  at  hand,  and  in- 
stantly killed ;  her  value,  when  alive,  was  thirty  dollars,  and  her 
dead  body  was  worth  for  food  about  two  thirds  of  that  sum. 

Verdict  andjudgment  for  plaintiff ;  appeal  by  defendant. 

Burwell  &  Walker  and  E.  K.  P.  Osborne  for  plaintiff. 

D.  Schenck,  Reade,  Busbee  &  Busbee  and  Flemming  &  Robert* 
son  for  defendant. 

Smith,  C.  J. — By  a  local  act  applicable  to  the  county  of  Meck- 
lenburg, where  the  collision  occurred,  it  is  made  unlawful  for  live- 
stock to  roam  at  large  in  that  connty,  and  the  owner,  who  negli- 
gently permits  it,  commits  an  indictable  offence.  Act  1876-77, 
ch.  122. 

The  errors  assigned  in  the  record  brought  up  by  the  defendant's 
appeal,  are  in  the  refusal  of  the  court  to  give  to  the  jury  the  fol- 
lowing instructions : 

1.  If  the  plaintiff,  being  required  to  keep  his  cattle  fenced  in, 
allowed  his  cow  to  stray  off  and  go  upon  the  company's  road 
where  she  was  exposed  to  injury  and  was  injured  by  the  train,  he 
was  guilty  of  contributory  negligence  and  not  entitled  to  fecover. 

2.  In  such  case,  if  liable  at  ail,  the  defendant  would  be  only 
liable  for  the  consequences  of  gross  negligence  in  its  officers  and 
agents. 

3.  The  measure  of  damages  is  the  difference  in  the  value  of  the 
cow  when  living  and  when  dead,  as  she  was  fit  for  human  food. 

4.  The  defendant  also  imputes  error  in  the  charge  that  the 
action  being  brought  within  six  months,  the  act  of  killing  under 
the  statute  (Bat.  Rev.,  ch.  16,  §  11)  affords  prima  facie. evidence 
of  negligence  and  requires  the  defendant  to  rebut  it. 

We  do  not  ascribe  to  the  local  act,  which  dispenses  with  inclos- 
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ing  fences  in  the  county  of  Mecklenburg,  and  forbids  the  running 
of  stock  at  large  within  its  limits,  the  force  and  effect  attributed 
to  it  in  the  argument  for  appellant.  Its  provisions  are  necessary 
and  intended  only  to  subserve  the  general  policy  of  the  enact- 
ment, and  the  general  license  which  elsewhere  permits  stock  to 
roam  &t  large  is  here  withdrawn.  But  conceding  even  this  tem- 
porary and  unobserved  escape  of  the  cow  from  confinement  to  be 
urdawful,  it  affords  no  excuse  for  an  injury  resulting  from  the 
carelessness  and  direct  mismanagement  of  the  colliding  train.  The 
presence  of  the  cow  on  the  track,  wrongful  though  it  may  have 
been,  did  not  relieve  the  person  in  charge  of  the  train  from  the 
obligation  of  running  it  with  due  care  and  caution,  so  as  not  need- 
lessly to  inflict  injury  upon  the  property  of  another.  The  prin- 
ciple is  thus  announced  m  the  recent  case  of  Gunter  v.  Wicker,  85- 
N.  C.  310 : 

"  Notwithstanding  the  previous  negligence  of  the  plaintiff,  if, 
at  the  time  the  injury  was  committed,  it  might  have  been  avoided 
by  the  exercise  of  reasonable  care  and  prudence  on  the  part  of  the 
defendant,  an  action  will  lie  for  damages;"  and  again,  "the  plain- 
tiff's negligence  must  have  been  a  proximate  cause  of  the  injury, 
not  an  occasion  for  it  only,  in  order  to  bar  a  recovery." 

This  is  a  salutary  and  just  rule  of  responsibility  in  cases  where 
there  is  concurrent  negligence,  in  different  degrees,  producing  the 
result. 

The  statute  which  presumes  negligence  from  the  unexplained 
fact  of  injury  done  is  not  repealed,  nor  its  force  impaired  by  a 
local  act,  which  requires  stock  to  be  fenced  in  and  not  suffered  to- 
roam  upon  the  uninclosed  fields  of  others,  and  \ve  see  no  reason 
why  it  should  not  equally  apply  in  this  as  in  other  counties.  The 
presence  of  stock  on  the  road  is  essential  to  the  injury  in  one  case 
as  well  as  in  the  other,  and  if  this  proceed  from  the  want  of  care 
in  running  the  train,  why  should  not  the  same  remedy  be  open  to 
both,  and  the  same  evidence  available  to  fix  the  responsibility? 
Doggett  v.  Railroad  Co.,  81  N.  0.  459 ;  Durham  v.  Railroad  Co., 
82  N.  C.  532. 

The  court  therefore  ruled  correctly  in  explaining  the  statutory 
presumption,  and  leaving  the  facts  relied  on  to  repel  it  to  be  con« 
sidered  by  the  jury.  Nor  was  there  error  in  refusing  the  second 
instruction  as  to  gross  negligence.  If  there  was  negligence,  there 
was  responsibility,  and  so  the  jury  were  directed. 

But  we  think  the  court  ought  to  have  given  the  instruction  in 
respect  to  the  measure  of  damages.  The  plaintiff  is  entitled  to 
compensation  to  the  extent  of  the  injury  done  in  actions  for  tres- 
pass— not  as  in  trover,  to  the  full  value  of  the  property  converted. 
The  cow,  as  the  plaintiff  testified,  was  worth  from  eighteen  to 
twenty  dollars  as  oeef,  and  was  his  property  still.  If  she  could 
have  been  6old  for  that  sum  or  was  worth  it  to  the  owner,  he 
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should  have  made  such  reasonable  use  or  disposition  of  the  cow  as 
won  Id  have  proportionately  diminished  his  damages. 

This  rale  is  established,  and  we  concur  in  it  as  a  reasonable  rule, 
by  Railroad  Co.  v.  Finegan,  21  Jel.  646 ;  1  Thomp.  on  Neg.  539. 

Pursning  the  course  adopted  in  Burton  v.  Railroad  Go.,  84 
N.  C.  102,  where  the  only  error  was  in  the  ruling  as  to  damages, 
we  set  aside  the  finding  on  that  issue,  and  award  a  new  trial  upon 
it,  and  in  other  respects  affirm  the  judgment.  For  this  purpose 
we  remand  the  case. 

Judgment  accordingly. 

Presumption  of  Negligence. — As  to  whether  or  not  a  presumption  of 
negligence  ari«?s  from  the  mere  fact  that  cattle  are  killed  by  a  railroad  train, 
eee  WiU<>n  r.  Norfolk  A  Southern  R.  Co.,  and  note,  infra. 

Cattle  Running  at  Large  in  Violation  of  Statute. — As  to  whether  the  act 
of  the  owner  of  cattle  iu  permitting  them  to  run  at  large  in  violation  of  a 
statu  to  is  or  is  not  such  contributory  negligence  as  will  defeat  recovery 
against  a  railroad  company  for  an  injury  done  such  cattle,  see  Kreba  9. 
Minneapolis  &  St.  L.  R.  Co.,  and  note,  infra. 


Lee 

v. 
Minneapolis  and  St.  L.  By.  Co» 

(4dtance  Gate,  Iowa.     April  24,  1885.) 

A  railroad  company  is  liable  for  swine  killed  on  its  track  while  running  at 
large  at  a  point  where  the  company  had  a  right  to  fence  its  road  and  had  not 
provided  a  sufficient  fence,  without  proof  of  negligence  on  the  part  of  the 
•company,  although  such  swine  were  running  at  large  contrary  to  law. 

Section  128ft  requires  a  railroad  company  to  fence  against  swine  running  at 
large,  as  well  as  other  species  of  live-stock. 

Allowing  his  hogs  to  run  at  large  on  his  premises  near  a  railroad  track  will 
not  constitute  such  a  "  wilful  act  of  the*  owner"  as  will  exonerate  the  rail- 
road company  from  liability  for  killing  them. 

Appeal  from  Hancock  Circnit  Court. 

This  is  an  action  to  recover  double  the  value  of  two  hogs,  the 
property  of  the  plaintiff,  which  were  killed  by  a  train  of  care  on 
•defendant's  railroad,  at  a  point  where  it  had  the  right  to  fence  its 
road,  but  had  not  done  so.  Upon  a  trial  of  the  case  a  judgment 
1vas  rendered  for  plaintiff,  and  defendant  appeals. 

J.  D.  Springer  and  Bush  &  Wichman  for  appellant. 

J.  E.  Bradford  for  appellee. 

Rotheock,  J. — The  amount  in  controversy,  as  shown  by  the 
pleadings,  does  not  exceed  $100.  and  the  appeal  comes  to  ns  upon 
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the  following  certificate  of  the  trial  judge:  "(1)  Where  hogs^ 
which  are  prohibited  by  statute  from  running  at  large,  are  allowed 
by  the  owner  to  run  at  large  upon  his  unfenced  premises,  through 
which  a  line  of  railway  runs,  with  the  full  knowledge,  sufferance, 
and  consent  of  the  owner,  and  while  so  running  at  large  go  upon 
the  line  of  defendant's  unfenced  railway,  at  a  point  where  de- 
fendant had  a  right  to  fence  its  railway,  and  are  killed  by  de- 
fendant's train  running  thereon,  is  the  defendant  railway  company 
liable  for  damages  under  section  1289,  Code,  without  any  showing- 
that  said  loss  or  damage  was  caused  by  negligence  of  defendant 
railway  company's  servants?  (2)  Does  said  statute  require  railway- 
companies  operating  railway  lines  in  this  State  to  fence  their  said 
railway  lines  against  hogs  running  at  large,  which  are  prohibited 
by  statute  from  running  at  large?" 

In  the  cases  of  Fernow  v.  Dubuque  &  S.  W.  R.  Co.,  22  Iowa, 
528  ;  Spence  v.  Chicago  &  N.  W.  R.  Co.,  25  Iowa,  139  ;  and  Stew- 
art v.  Same,  27  Iowa,  282,  it  was  held  that  under  chapter  169,  Laws 
of  the  Ninth  General  Assembly,  a  railroad  was  liable  for  6wine 
killed  on  its  track,  while  running  at  large,  at  a  point  where  the 
company  had  the  right  to  fence  its  road,  and  had  not  done  so,  al- 
though swine  were  prohibited  from  running  at  large  by  local 
county  regulations  where  the  injury  occurred,  unless  it  were  shown 
that  such  injury  was  occasioned  by  the  wilful  act  of  the  owner  or 
his  agent.  It  is  claimed  by  appellant  that  by  section  1269  of  the 
Code  a  material  change  was  made  in  the  act  of  the  ninth  general 
assembly  above  cited,  and  that  the  above  cases  are  rjo  longer  appli- 
cable. In  the  case  of  Krebs  v.  Minneapolis  &  St.  Louis  R.  Co., 
infra,)  the  same  question  was  presented,  and  we  held  that  the 
change  made  in  the  statute  did  not  affect  the  question  of  liability. 
We  are  content  with  the  ruling  made  in  that  case. 

It  is  further  claimed  that  as  section  1289  of  the  Code  does  not 
prescribe  what  kind  of  a  fence  6hall  be  built,  the  company  ia 
only  required  to  build  such  a  fence  as  is  prescribed  by  section  1507 
as  a  lawful  fence,  and  that  such  fence  may  be  built  of  three  boards, 
rails,  or  barbed  wire,  the  bottom  one  to  be  not  less  than  16  inches 
nor  more  than  20  inches  from  the  ground,  and  that,  if  defendant  had 
built  such  a  fence,  it  would  not  have  prevented  the  plaintiff's  hogs 
from  going  upon  the  track.  The  sufficient  answer  to  this  position 
is  that  the  statute,  section  1289,  requires  that  if  a  railroad  com- 
pany desires  to  exonerate  itself  from  liability  it  must  fence  its  road 
against  "  live-stock"  running  at  large.  This  includes  all  live-stock, 
and  not  merely  cattle  and  horses ;  and,  besides,  that  section  ex- 
pressly provides  that  "  no  law  of  the  State,  ...  in  relation  to  the 
fences  of  farmers  or  land-owners,  shall  be  applicable  to  railroad 
tracks  unless  so  specifically  stated  in  the  regulation." 

It  is  further  urged  that  the  plaintiff  was  guilty  of  gross  neg- 
ligence in  allowing  his  hogs  to  run  at  large  ou  his  premises  in  close 
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proximity  to  the  railroad  track.  We  do  not  think  that  this  constitn  tes 
the  "  wilful  act  of  the  owner  or  his  agent,"  which,  by  section  1289 
of  the  Code,  exonerates  the  railroad  company  from  liability.  See 
Krebs  v.  R.  R.  Co.,  above  cited.  We  think  the  circuit  court  cor- 
rectly determined  both  of  the  certified  questions,  and  the  judgment 
is  affirmed. 

Fencing  against  Swine. — The  railroad  company  is  bound  to  fence  its  road 
against  swine.  See  Halversen  v.  Minneapolis  &  St.  L.  R.  Co.,  svpra.  See  also 
Ohio,  etc.,  R.  Co.  t>.  Brubaker,  47  111.  462;  Toledo,  etc.,  R.  Co.  «.  Cole,  50 
111.  185. 

Liability  of  Railroad  Company  for  Injuries  to  Cattle  Straying  at  Large  in 
Violation  of  Statute, — As  to  liability  for  injuries  to  such  cattle  occasioned  by 
a  failure  to  fence  the  road,  see  Krebs  t.  Minneapolis  &  St.  L.  R.  Co.,  supra. 


Krebs 

v. 

Minneapolis  and  St.  L.  Ry.  Co. 

(Advance  Case,  Iowa.     October  24,  1884.) 

The  owner  of  a  horse  which  is  killed  on  the  ground  of  another,  where  it 
is  at  large  in  the  night-time,  in  violation  of  the  night  herd  law,  by  a  railroad 
train,  without  fault  or  negligence  of  the  railroad  company,  at  a  point  where 
it  had  a  right  to  fence,  but  did  not,  may  recover  therefor  in  an  action  against 
the  company,  under  section  1289  of  the  Code. 

The  Code  of  Iowa  excludes  all  defences  in  such  case  except  such  as  arise  from 
"  the  wilful  act  of  the  owner,"  and  this  implies  something  more  than  mere 
negligence  on  his  part. 

Appeal  from  Webster  circuit  court. 

This  is  an  action  to  recover  the  value  of  a  horse,  the  property  of 
plaintiff;  which,  it  is  alleged,  was  killed  by  one  of  defendant's 
trains.  There  was  a  trial  by  the  court,  and  judgment  for  the  plain- 
tiff.    Defendant  appeals. 

A.  E.  Clark  for  appellant. 

R.  M.  Wright  for  appellee. 

Rothrock,  C.  J. — The  amount  in  controversy  is  less  than  $100, 
and  the  circuit  court  "certified  the  following  question  for  the  opin- 
ion of  this  court:  ik  Where  the  plaintiff's  horse  was  at  lanre  in  the 
night-time  on  the  premises  of  another,  in  violation  of  the  night 
herd  law  which  was  then  in  force  in  said  county,  and  was  killed 
by  the  defendant's  train,  without  fault  or  negligence  of  defendant, 
at  a  point  where  the  defendant  had  a  right  to  fence,  but  did  not, 
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is  the  defendant  liable  for  the  value  of  the  horse?  In  other  words, 
what  is  desired  is  a  construction  of  section  1289  of  the  Code  of 
1873  as  to  the  liability  of  railroad  companies,  in  the  absence  of  any 
wilful  act  of  the  owner  of  the  stock  contributing  to  the  injury." 

By  section  5  of  chapter  169  of  the  Acts  of  tLe  Ninth  General 
Assembly,  it  was  provided  that  "any  railroad  corporation  here- 
after running  or  operating  its  road  in  thi6  State,  and  failing  to  fence 
such  road  on  either  or  both  sides  thereof  against  stock  running  at 
large  at  all  points  where  said  roads  have  the  right  to  fence,  shall 
be  absolutely  liable  to  the  owner  [of]  any  live-stock  injured,  killed, 
or  destroyed  by  reason  of  the  want  of  such  fence  or  fences  as 
aforesaid,  for  the  value  of  the  property  60  injured,  killed,  or  de- 
stroyed, unless  the  injury  complained  of  is  occasioned  by  the  wil- 
ful act  of  the  owner  or  his  agent ;  and  in  the  cases  contemplated 
by  this  section,  in  order  to  recover,  it  shall  only  be  necessary  for 
the  owner  to  prove  the  injury  or  destruction  complained  of." 

In  the  case  of  Spence  v.  Chicago  &  N.  W.  R.  Co.,  25  Iowa,  139, 
it  was  held  that,  under  the  statute  above  cited,  a  railroad  company 
was  liable  for  swine  killed  upon  its  track  while  running  at  large  at 
a  point  where  the  company  had  the  right,  but  neglected,  to  fence 
its  road,  although  such  swine  were  prohibited  from  running  at 
large  by  a  vote  of  the  legal  voters  of  the  county  where  the  in- 
jury occurred,  it  not  having  been  shown  that  the  injury  was  oc- 
casioned by  the  wilful  act  of  the  owner  or  his  agent. 

This  statute  was  incorporated  in  the  Code  as  section  1289,  and 
the  only  change  made  therein  is  that  the  word  "absolutely"  is 
omitted  from  the  clause  declaring  the  liability.  And  it  is  con- 
tended by  counsel  for  appellant  that,  by  reason  of  this  omission, 
the  case  of  Spence  v.  Railroad  Cq.  and  other  cases  following  it  are 
not  now  the  law  of  this  State.  An  examination  of  the  cited  case  will 
6how  that  the  decision  is  not  wholly  based  upon  the  absolute  liabil- 
ity clause.  The  further  provision  that  there  shall  be  such  liability, 
unless  the  injury  is  "occasioned  by  the  wilful  act  of  the  owner  or 
his  agent,"  is  an  important  element  in  the  statute  and  in  the  deci 
sion.  That  provision  is  retained  in  the  Code,  and  the  liability  is 
the  same  as  under  the  former  statute,  unless  it  can  be  properly  held 
that,  where  the  owner  merely  permits  his  live-stock  to  run  at  large, 
the  night  herd  law  being  in  force,  and  they  are  killed  or  injured 
by  a  train,  the  injury  is  occasioned  "  by  the  wilful  act  of  the 
owner." 

We  think  it  is  very  plain  that,  under  the  statute  as  now  in  force, 
no  such  construction  can  be  placed  upon  it.  It  excludes  all  de- 
fences except  such  as  arise  from  "  the  wilful  act  of  the  owner."  This 
implies  something  more  than  mere  negligence.  It  is  an  act  in 
some  way  connected  with  the  injury ;  such  as  driving  the  live- 
stock upon  the  track;  as  permitting  it  to  escape  for  the  purpose  of 
going  upon  the  track,  or  the  like. 
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Appellant's  counsel  relies  upon,  the  case  of  Pittsburgh,  Ft.  W- 
&  C.  R  Oo.  v.  Methven,  21  Ohio  St.  586,  and  Kansas  Pac.  Ry. 
Co.  v.  Landis,  24  Kan.  406,  which  are  claimed  to  be  directly  in 
point  in  appellant's  favor.  If  the  statutes  under  which  those  cases 
were  determined  were  the  same  as  the  statute  of  this  State,  the 
claim  of  counsel  would  be  well  founded.  But  the  clause  above 
cited,  and  which  we  hold  excludes  defences  based  upon  the  mere 
negligence  of  the  owner  of  the  6tock,  is  not  to  be  found  in  the 
statutes  of  Ohio  or  Kansas.  We  think  the  circuit  court  did  not 
err  in  holding  the  defendant  liable.     Affirmed. 

Cattle  Running  at  Large  in  Violation  of  Statute. — Permitting  animals  to  run 
at  large  in  violation  of  statute  is  held  in  some  States  not  to  be  such  contribu- 
tory negligence  as  will  defeat  an  action  brought  against  a  railroad  company 
for  the  killing  of  such  cattle  occasioned  by  failure  to  construct  a  statu- 
tory fence.    Schwarz  v.  Hannibal  &  St.  Jo  R.  Co.,  68  Mo.  207 ;  Owens  t. 
Hannibal  &  St.  Jo  R.  Co.,  58  Mo.  887;  Mum  power  «.  Hannibal,  etc.,  R.  Co., 
50  Mo.  245;  Fernew  v.  Dubuque  &  S.  W.  R.  Co.,   22  Iowa,  528;  Spence  «.  . 
Chicago,  etc.,  R.  Co.,  25 Iowa,  189;  Stewart©.  Chicago,  etc.,  R.  Co.,  27 Iowa, 
282;  Fritz  t>.  Milwaukee,  etc.,  R.  Co.,  84  Iowa,  3:J8;  Burlington,  &  M.  R.  Co. 
v.  Brinckman,  11  Am.  &  Eng.  R.  R.  Cas.  488;  Atchison,  T.  &  8.  F.  R.  Co.  e. 
Rigg*i  16  Am.  &  Eng.  R.  R.  Cas.  581 ;  Lee  «.  Minneapolis  &  St.  L,  R.  Co., 
supra;  Erebs  t>.  Minneapolis  &  St.  L.  R.  Co.,  »upra. 

But  in  some  States  a  contrary  doctrine  is  held.  Rock  ford,  etc.,  R.  Co. 
•  v.  Irish,  72  III.  405;  Cairo,  etc.,  R.  Co.  v.  Woolsey,  85  111.  870;  Central 
Branch  R.  Co.  t>.  Lea,  20  Eans.  858 ;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Methven, 
21  Ohio  St.  586;  Perkins  t>.  Eastern  R.  Co.,  29  Me.  807;  Pitzner  <?.  Shin  nick, 
89  Wise.  129;  Peoria,  P.  &  G.  R.  Co.  «.  Champ,  75  III.  577;  Denver  &  Rio, 
Grande  R.  Co.  t>.  Olsen,  4  Col.  289;  Atchison,  T.  &  S.  F.  R.  Co.  e.  Heguir,  21 
Eans.  622;  Eansas  Pacific  R.  Co.  v.  Landis,  24  Eans.  406;  Van  Horn  c.  Bur- 
lington, C.  R.  &  N.  R.  Co.,  7  Am.  &.  Eng.  R.  R.  Cas.  591. 

Company  is  Liable  in  any  Event  unless  Injury  is  Probable  Result  of 
Owner's  Act. — But  in  no  event  can  the  railroad  company  protect  itself  from 
liability  on  the  ground  that  the  owner  of  the  cattle  has  failed  to  perform 
his  statutory  duty  unless  the  injury  has  been  the  patural  and  probable  result 
of  the  owner's  act  in  allowing  the  cattle  to  run  at  large.  Lafayette 
&  I.  R.  Co.  v.  Shrine,  6  Ind.  141 ;  Ewing  f>.  Chicago  &  A.  R.  Co.,  72 
111.  25;  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Irish,  72  111.  404;  Cairo  & 
St.  L.  R.  Co.  v.  Murray,  82  III.  76;  Cairo  &  St.  L.  R.  Co.  t>.  Woolsey,  85  I1L 
870;  Spence  v.  Chicago  &  N.  W.  R.  Co.,  25  Iowa,  139;  Stewart  «.  Chicagp 
&  N.  W.  R.  Co.,  27  Iowa,  282;  8tewart  t>.  Burlington  &  M.  R.  Co.,  82  Iowa, 
561;  Fritz  v.  Milwaukee  &  St.  P.  R.  Co.,  34  Iowa,  387;  Watier  t>.  Chicago, 
M.  &  8t.  P.  R.  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  582. 

Cattle  Straying  without  Owner's  Fault. — And  where  the  cattle  have 
strayed  without  the  owner's  fault,  it  lias  been  held  that  the  statute  has  no> 
application.    Pearson  v.  Milwaukee  &  St.  P.  R.  Co.,  45  Iowa,  497. 


ANIMALS — CONTRIBUTORY   NEGLIGENCE.  4oi 


Faemee 

V. 
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(88  North  Carolina  Reports,  564.) 

Where  an  injury  results  from  negligence  and  the  act  of  the  plaintiff  is 
directly  connected  and  concurrent  with  that  of  the  defendant,  the  plaintiffs 
negligence  is  the  proximate  cause  of  the  injury  and  will  bar  his  recovery  in 
a  suit  for  damages;  but  where  the  negligent  act  precedes  that  of  the  defend- 
ant, it  is  the  remote  cause,  and  the  defendant  will  be  liable  if  the  injury 
could  have  been  avoided  by  the  exercise  of  reasonable  care. 

Plaintiff's  mule  was  killed  by  defendant's  train.  Held,  that  even  if  the 
plaintiff  was  guilty  of  contributory  negligence  in  turning  the  mule  out  of  his 
mclosure,  he  is  entitled  to  recover  damages  if  defendant  could  have  prevented 
the  accident.  But  the  plaintiff  had  the  right  to  turn  out  the  mule,  and  the 
act  can  in  no  sense  be  considered  as  contributory  negligence. 

Civil  action  tried  at  Fall  Term,  1882,  of  Wilson  Superior  Court. 
Plaintiff  claims  damages  occasioned  by  the  running  over  and 
killing  his  mule  by  defendant's  train. 

The  following  issues  were  submitted  to  the  jury : 

1.  Did  defendant  negligently  kill  the  plaintiff's  mule  ? 

2.  What  was  the  value  of  the  mule} 

The  jury  responded  in  the  negative  to  the  first  issue.  Judg- 
ment against  the  plaintiff  for  costs. 

On  tne  trial,  tne  plaintiff  testified  in  his  own  behalf  that  he 
was  the  owner  of  a  mule  which  was  knocked  off  the  track  and 
killed  by  defendant's  train  on  the  16th  of  June,  1880 ;  that  he 
lived  on  the  east  side  of  the  road,  about  fifty  yards  from  the 
track,  his  horse  lot  being  on  the  6ame  side  and  about  the  same 
distance  from  the  track,  and  his  well  about  same  distance  on  the 
west  side;  there  is  a  public  road  leading  across  the  track,  over 
which  his  stock,  when  turned  out  of  the  stables,  were  in  the  habit 
of  going  to  the  well  for  water ;  there  is  also  a  field  on  either  6ide 
of  the  track ;  the  fence  on  the  west  side  is  about  seventy  yards 
from  the  track,  and  that  on  the  east  side  about  sixty,  the  former 
extending  a  mile,  the  latter  only  about  seventy  yards,  not  as  far  as 
the  point  where  the  mule  was  killed.  When  the  witness'  attention 
was  first  directed  to  the  mule,  he  was  grazing  on  the  road-side 
about  sixty  feet  from  the  track,  and  when  the  whistle  of  defend- 
ant's locomotive  commenced  blowing,  the  mule  became  frightened 
and  ran  alongside  of  the  track  in  a  little  foot-path,  and  was  struck, 
when  attempting  to  cross,  about  one  hundred  and  fifty  yards  from 
the  crossing,  on  the  south  side  of  which  is  a  deep  "  cut "  extending 
a  hundred  yards  or  more.  At  the  crossing  the  road  is  level,  up 
grade  going  north  to  the  crossing,  down  grade  after  passing  it, 
20  A.  &  E.  B.  Caa.— 81 


182       FARMER  t>.   WILMINOTOK  AND  WBLDOlf  1L  IL  CO. 

straight  track.  One  on  the  locomotive  conld  see  a  mule  five  hundred 
yards  on  the  track.  The  whistle  was  blown  considerably  one  hundred 
and  fifty  yards  before  the  train  struck  the  mnle,  when  the  witness 
noticed  that  the  train  "  jarred  back,"  and  did  not  think  it  slacked 
its  speed. 

The  engineer  (McSween)  testified  that  the  train  was  running  at  the 
rate  of  twenty-eight  or  thirty  miles  an  hoar,  aud  was  supplied  witli 
all  necessary  machinery  and  air-brakes  of  the  most  approved  kind. 
When  he  got  out  of  the  "  cut"  (he  could  see  nothing  before  he  got 
out)  he  saw  the  mule  grazing  on  the  side  of  the  road.  He  stood 
on  the  right  side  of  the  engine ;  the  mnle  was  on  the  same  of  the 
road,  about  two  hundred  yards  ahead,  in  the  jam  of  the  fence, 
about  sixty-five  feet  from  the  track.  He  blew  the  cattle-alarm  a  great 
manv  time6,  and  applied  the  brakes,  which  were  attached  to  each 
coach  in  good  condition,  and  worked  from  the  engine.  The  mule 
ran  about  fifty  yards  on  the  right  side  of  the  track,  and  was  seen 
by  the  witness  about  two  hundred  yards  ahead,  coming  towards 
the  track,  and  as  soon  as  he  discovered  it  he  put  on  the  brakes,  and 
stopped  the  train  as  the  "  sleeper,"  the  last  car,  reached  the  place 
where  the  mule  was  struck.  He  stopped  a  second  or  two  only, 
used  all  the  preventives  he  could.  Had  been  an  engineer  for  thirteen 
years,  and  on  defendant's  road  four  years.  The  train  running  as  it 
was  could  not  be  stopped  in  less  than  two  hundred  and  fifty  yards. 

A  passenger  on  tne  train  (Carraway)  was  next  examined  as  a 
witness  for  defendant.  He  stated  that  he  observed  an  unusual 
amount  of  blowing,  and  that  the  train  "  slowed  down,"  started  off 
again  with  whistle  blowing,  felt  a  jar,  looked  out  of  the  window 
and  saw  the  mule  fall.  The  train  came  near  enough  to  a  stop  for 
the  witness  to  have  got  off;  the  whistle  blew  several  times  on  the 
other  6ide  of  the  crossing,  but  got  pretty  well  under  way,  at  the 
rate  of  seven  or  eight  miles  an  hour,  when  the  mule  was  struck. 
The  jarring  may  have  been  caused  by  the  application  of  the  brakes. 

Horn,  another  witness  for  the  defendant,  was  on  the  same  train, 
heard  the  cattle-alarm  blown,  felt  the  brakes  go  down,  looked  out 
of  the  window  and  saw  the  mule  fall. 

.  Knight,  the  master  of  transportation  on  defendant's  road,  stated 
that  the  train  was  well  supplied  with  brakes.  The  schedule  time  was 
about  thirty  miles  an  hour,  including  stoppages,  but  the  running 
between  depots  was  much  faster.  He  also  testified  to  the  good 
character  of  the  engineer. 

George  V.  Strong,  an  attorney,  who  examined  one  Jesse  Dancy, 
a  witness  for  plaintiff  on  a  former  trial,  and  took  notes  of  his  testi- 
mony, stated  Iiis  testimony  to  be,  that  the  mule  was  feeding  in  the 
cart-path  and  lock  of  the  fence ;  the  whistle  blew  and  the  mule  ran 
down  a  foot-path  forty  or  fifty  yards.  When  it  first  blew  the  train 
was  two  or  three  hundred  yards  off,  and  a  hundred  and  fifty  or  two 
hundred  yards  from  the  crossing,  and  was  twenty-five  or  thirty 
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yards  from  the  mnle  when  it  blew  the  last  time.  The  path  was  thirty 
feet  from  the  centre  of  the  track.  The  train  did  not  slack  up  before 
it  strnck  the  mule,  but  slacked  a  little  afterwards.  On  cross-exami- 
nation, stated  that  the  whistle  blew  at  the  crossing,  and  again  when 
nearly  opposite  the  mule.  The  train  might  have  slacked  some.  The 
mule  was  gray,  and  could  have  been  seen  a  great  distance  on  the 
track. 

Several  witnesses  testified  as  to  the  good  character  of  the  plain- 
tiff. 

His  Honor,  among  other  things,  charged  the  jury,  that  cattle- 
owners  in  this  State  are  not  bound  to  keep  them  in  inclosures  to 
prevent  trespass  upon  others,  but  if  the  jury  are  satisfied  from  the 
.evidence  that  the  plaintiff,  knowing  the  train  would  pa88  that  point 
in  a  short  time,  turned  the  mule  upon  the  track  of  defendant  and 
left  it  there,  and  this  action  of  his  contributed  directly  to  the  injury 
complained  of,  the  plaintiff  would  be  guilty  of  contributory  negli- 
gence and  would  not  be  entitled  to  recover.  The  plaintiff  excepted, 
and  then  requested  the  following  instruction :  If  plaintiff  was 
guilty  of  negligence  in  turning  his  mule  out,  yet  if  defendant  by 
the  exercise  o?  proper  care  could  have  avoided  the  injury  to  the 
plaintiff's  mule,  the  plaintiff  is  entitled  to  recover.  This  was  re- 
fused, and  the  plaintiff  excepted  and  appealed  from  the  judgment. 

Strong  &  Smedes  for  plaintiff. 

No  counsel  for  defendant. 

Ashe,  J. — We  are  of  the  opinion  there  is  error  in  the  instruc- 
tion given  to  the  jury,  and  in  the  refusal  to  give  that  requested. 

By  the  common  law,  every  person  is  obliged  to  confine  his 
.animals  to  his  own  premises,  but  in  this  State  the  common  law  has 
never  obtained  in  this  respect.  In  the  early  settlement  of  the 
country,  when  the  population  was  sparse  and  there  were  vast  tracts 
of  uninclosed  lands,  cattle  were  permitted  to  run  upon  what  was 
called  the  "range;"  and  although  strictly  unlawful  when  they 
grazed  upon  the  uninclosed  lands  of  any  one  besides  their  owner, 
it  was  a  trespass,  winked  at  by  the  law.  By  a  kind  of  tacit  con- 
sent, each  farmer  was  recognized  as  having  a  "  common  de  vici- 
nage" upon  the  uninclosed  lands  of  his  neighbor.  The  usage  so 
long  prevailed  that  it  came  to  be  considered  as  a  right ;  and  as  cat- 
tle in  the  "range"  were  likely  to  break  into  and- trespass  upon 
inclosed  lands,  the  legislature  passed  the  law  in  regard  to  fences, 
making  it  indictable  for  any  one  to  have  about  a  cultivated  field, 
in  crop  time,  a  fence  less  than  five  feet  high  ;  and  again  providing 
that  no  person  should  recover  any  damages  done  by  horses  or  other 
stock  upon  his  inclosed  grounds,  unless  he  could  make  it  appear 
that  he  had  a  good  and  sufficient  fence.  The  object  of  which 
legislation  seems  to  have  been,  to  fence  out  one'6  neighbor's  cattle, 
rather  than  to  fence  one's  own  in,  thereby  recognizing  the  right  to 
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torn  one's  cattle  to  feed  upon  the  "  range."    Burgwyn  v.  Whitfield, 
81  N.  C.  261. 

If,  then,  it  is  no  trespass  for  cattle  to  wander  upon  uninclosed 
lands,  and  persons  whose  cattle  stray  upon  an  nn  fenced  railroad 
track  are  not  thereby  placed  in  the  position  of  wrong-doers,  it 
follows  that  railway  companies  are  liable  for  the  ordinary  negli- 
gence of  their  servants  towards  such  animals.  In  Mississippi, 
where  the  quam  ^common  de  zvcinage"  prevails  as  in  this  state, 
the  doctrine  is  thus  announced :  "  Persons  living  contiguous  to 
railroads  have  the  same  right  as  others,  in  more  remote  localities, 
to  turn  their  cattle  upon  the  range ;  but  they  assume  the  risk  of 
their  greater  exposure  to  danger.  The  cattle  are  liable  to  go  upon 
the  road :  the  company  cannot  detain-  them  -damage  feasant,  any 
more  than  anv  other  land-owner;  nor  can  thev  treat  them  as  nn- 
lawfully  there,  and  therefore  relax  their  care  and  efforts  to  avoid 
their  destruction.  The  only  justification  of  the  company  for  injury 
to  them  is,  that  in  the  prosecution  of  their  ordinary  and  lawful 
business,  the  act  could  not  have  been  avoided  bv  the  use  of  such 
care,  prudence,  and  skill,  as  a  discreet  man  would  put  forth  to 
prevent  or  avoid  it."     Railroad  Co.  v.  Field,  46  Miss.  573. 

If,  therefore,  the  plaintiff  turned  his  mule  out  of  his  inclo6urer 
as  he  had  the  right  to  do,  the  act  could  in  no  sense  be  considered 
as  contributory  negligence,  and  it  was  error  in  the  judge  to  charge 
the  jury  that  4iif  you  are  satisfied  by  the  evidence  that  the  plain- 
tiff, knowing  the  train  would  pass  that  point  in  a  short  time, 
turned  his  mule  upon  the  track  of  the  defendant  and  left  it  there^ 
and  this  action  of  his  contributed  directly  to  the  injury  complained 
of,  the  plaintiff  would  be  guilty  of  contributory  negligence,  and 
would  not  be  entitled  to  recover."  We  presume  what  his  Honor 
meant  by  turning  the  mule  upon  the  track,  was,  the  turning  it  out 
near  the  track,  for  there  was  no  proof  it  was  turned  by  plaintiff 
upon  the  track!  . 

But  conceding  that  negligence  was  imputable  to  the  plaintiff 
in  turning  his  mule  out  of  his  lot,  as  described  by  the  witnesses, 
still  it  was  tl*e  duty  of  the  defendant  to  exercise  proper  care  to 
avoid  the  injury ;  for  it  has  been  held  by  this  court,  that  u  not- 
withstanding the  previous  negligence  of  the  plaintiff,  if  at  any 
time  when  the  injury  was  committed  it  might  have  been  avoided 
by  the  exercise  of  reasonable  care  and  prudence  on  tlie  part  of 
the  defendant,  an  action  will  lie  for  damages."  Gunter  v. -Wicker. 
85  N.  C.  310.  The  instruction  asked  by  the  plaintiff  and  refused 
by  the  court,  was  almost  in  the  identical  language  of  this  decision, 
and  when  the  court  declined  to  give  it,  the  jury  may  possibly  have 
been  misled  by  the  inference,  reasonably  to  be  drawn  by  the  refusal, 
that  the  court  was  of  opinion  the  converse  of  the  proposition  was 
the  law :  in  other  words,  that  if  the  plaintiff  contributed  by  his- 
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unlawful  act  to  the  injury,  the  defendant  would  be  excused  from 
the  exercise  of  that  reasonable  care  and  prudence  which  the  law, 
under  other  circumstances,  requires  at  the  hands  of  a  railroad  com- 
pany and  its  servants. 

In  Davies  v.  Mann,  10  M.  &  W.  (Exc.)  546,  it  is  held  that  the 
general  rule  of  law  respecting  negligence  is,  "  that  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless 
he  might,  by  the  exercise  of  ordinary  care,  have  avoided  the  con- 
sequence of  the  defendant's  negligence,  he  is  entitled  to  recover. 
Therefore,  where  the  defendant  negligently  drove  his  horses  and 
wagon  against,  and  killed  an  ass  which  had  been  left  in  the  high- 
way fettered  in  the  forefeet,  and  thus  unable  to  get  out  of  the  way 
of  defendant's  wagon,  which  was  going  at  a  smartish  pace  along 
the  road,  it  was  held  that  the  jury  were  properly  directed  that  al- 
though it  was  an  illggal  act  on  the  part  of  the  plaintiff  so  to  put 
the  animal  in  the  highway,  the  plaintiff  was  entitled  to  recover." 

Whether  the  act  of  the  plaintiff  in  turning  out  his  mule  con- 
stituted contributory  negligence,  depends  upon  the  question 
whether  the  act  of  the  plaintiff  was  a  proximate  or  a  remote  cause. 
If  the  act  is  directly  connected,  so  as  to  be  concurrent  with  that  of 
the  defendant,  then  his  negligence  is  proximate  and  will  bar  his 
recovery ;  but  where  the  negligent  act  of  the  plaintiff  precedes  in 
point  of  time  that  of  the  defendant,  then  it  is  held  to  be  a  remote 
cause  of  the  injury  and  will  not  bar  a  recovery,  if  the  injury  could 
have  been  prevented  by  the  exercise  of  reasonable  care  and  pru- 
dence on  the  part  of  the  defendant.  Thompson  on  Negligence, 
1157,  note  8 ;  Gnnter  v.  Wicker,  supra;  Doggett  v.  Railroad  Co., 
78  N.  0.  305.  Here,  the  act  of  turning  out  the  mule,  conceding 
it  to  have  been  unlawful,  was  not  a  proximate  cause  of  the  injury. 

We  do  not  mean  to  intimate  an  opinion  as  to  the  question 
whether  the  defendant  had  used  the  care  and  prudence  required  by 
the  law  to  avoid  the  injury,  but  only  that  the  plaintiff  was  entitled, 
OS  matter  of  law,  to  the  instruction  asked,  and  that  the  refusal  to 
give  it  may  have  had  an  improper  influence  on  the  minds  of  the 
jury,  and  that  there  was  error  in  the  charge  given. 

Error.      Venire  de  novo. 

Permitting  Cattle  to  Run  at  Large  Contributory  Negligence. — In  some 
States  it  is  held  that  permitting  stock  to  run  at  large  is  such  contributory 
negligence  as  will  bar  the  right  to  recover  from  a  railroad  company  for  injury 
to  them.  Jackson  v.  Rutland,  etc.,  R.  Co.,  25  Vt.  150;  Maynard  v.  Boston, 
etc.,  R.  Co.,  115  Mass.  458;  McDonnell  d.  Pittsfield,  etc.,  R.  Co.,  115  Mass. 
564;  Darling©.  Boston,  etc.,  R.  Co.,  121  Mass.  118;  Indianapolis,  etc.,  R. 
Co.  0.  McClure,  26  Ind.  370;  Indianapolis,  etc.,  R.  Co.  v.  Harter,  88  Ind. 
557;  Jeffersonville,  etc.,  R.  Co.  v.  Underbill,  48  Ind.  389;  Cincinnati,  etc., 
R.  Co.  v.  Street,  50  Ind.  225;  Vandegrift  v.  Rediker,  22  N.  J.  L.  185;  Price 
v.  New  Jersey,  etc.,  R.  Co.,  31  N.  J.  L.  229;  s.  c,  32  N.  J.  L.  19;  Balti- 
more, etc.,  R.  Co.  v.  Lamborn,  12  Md.  257;  Keech  v.  Baltimore,  etc.,  R.  Co., 
17  Md.  33;  Locke  v.  First  Div.  St.  Paul,  etc.,  R.  Co.,  15  Minn.  351;  Balti- 
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* 
more,  etc.,  R.  Co.  v.  Mulligan,  45  Md.  457;  Railroad  Co.  t.  Skinner,  lfr 
Pa.  St.  298;  North  Penna.  R.  Co.  v.  Rehman,  49  Pa.  St.  101;  Drake*.  Phila- 
delphia, etc.,  R.  Co.,  51  Pa.  St.  240;  Ton  a  wand  a,  etc.,  R.  Co.  v.  Monger, 
5  Denio,  259. 

Cattle  Escaping  without  Fault  of  Owner. — In  some  States  a  distinction  is 
taken,  and  when  cattle  have  escaped  without  the  fault  of  their  owner  And 
run  at  large,  he  will  not  be  held  guilty  of  contributory  negligence.  Toledo, 
etc.,  R.  Co.  v.  Johnston,  74  III.  83;  Ohio,  etc.,  R.  Co.  «.  Fowler.  85  111.  21; 
Cairo,  etc.,  R.  Co.  e.  Woolsey,  85  111.  870 ;  Pacific  R.  Co.  v.  Brown,  14  Kan*. 
469;  Towne  t>.  Nashua,  etc.,  R  Co.,  124  Mass.  101;  Isbell  v.  New  York, 
etc.,  R.  Co.,  27  Conn.  893;  Bulkley  e.  New  York,  etc.,  R.  Co.,  27  Conn. 
479;  McCandless  v.  Chicago,  etc.,  R.  Co.,  45  Wise.  365;  Curry  e.  Chicago, 
etc..  R.  Co.,  43  Wise.  665;  Laude  t>.  Chicago,  etc:,  R.  Co.,  33  Wise.  640. 

Permitting  Cattle  to  Run  at  Large  not  Contributory  Negligence.— In  many 
of  the  Western  and  Southern  States  it  is  held  that  owners  of  cattle  have  the 
right  to  let  their  cattle  range  at  large,  and  they  will  not  be  held  guilty  of 
contributory  negligence  for  so  doing.  Gorman  e.  Pacific  R.  Co.,  26  Mo.  442; 
Macon,  etc.,  R.  Co.  e.  Baber,  42  Ga.  300;  Macon,  etc.,  R  Co.  v.  Davis,  16 
Ga.  680;  Central,  etc.,  R.  Co.  e.  Davis.  19  Ga.  437;  New  Orleans,  etc.,  R. 
Co.  v.  Field,  46  Miss.  574;  Alger  t>.  Mississippi,  etc.,  R.  Co.,  10  Iowa,  268; 
Eerwhacker  t>.  Cleveland,  C.  &  C.  R.  Co.,  3  Ohio  St.  172;  Tarwater  *.  Han- 
nibal, etc.,  R.  Co.,  42  Mo.  193;  Mobile,  etc.,  R  Co.  v.  Hudson,  50  Miss.  572; 
Rockford,  etc.,  R.  Co.  ©.  Irish,  72  III.  404;  Cairo,  etc.,  R  Co.  t.  Murray,  83 
III.  77;  Cleveland,  etc.,  R.  Co.  v.  Elliott,  4  Ohio  St.  474;  Central  OhioR. 
Co.  v.  Lawrence,  13  Ohio  St.  67;  Marietta,  etc.,  R.  Co.  e.  Stephenson,  24 
Ohio  St.  48;  Mobile,  etc.,  R  Co.  t>.  Williams,  58  Ala.  595;  Murray  c.  South 
Carolina  R.  Co.,  10  Rich.  L.  (S.  C.)  227. 

Company  Liable  for  Negligent  Injury  to  Cattle  Straying  at  Large.— In 
some  States  the  view  is  taken  that  notwithstanding  the  fact  that  the  owner 
of  cattle  is  in  fault  in  letting  them  stray  at  large,  he  may  recover  for  an 
injury  to  them  occasioned  by  the  negligence  of  the  railroad  company. 
Washington  t\  B.  &  O.  R.  R.  Co.,  17  West  Va.  190;  s.  c,  10  Am.  &  Eng. 
R.  R.  Cas.  749;  Little  Rock  &  Ft.  S.  R.  Co.  e.  Finley,  37  Ark.  562;  a.  c, 
11  Am.  &  Eng.  R.  R.  Cas.  469 ;  Western  Md.  R.  R.  Co.  v.  Carter,  59  Md. 
806;  s.  c,  13  Am.  &  Eng.  R.  R.  Cas.  573. 


HYNE8 

V. 

San  Franoiboo  and  N.  P.  R.  Co. 

(Advance  Case,  California.    June  4, 1884.) 

Where  a  boy  is  riding  on  a  horse,  alongside  of  a  railroad  track,  and  the 
horse,  becoming  frightened  by  a  train,  runs  on  to  the  track  in  front  of  the 
train,  whereby  the  horse  is  killed  and  the  boy  injured,  the  railroad  com- 
pany is  liable  for  such  injuries  if  they  are  the  result  of  its  negligence  in 
not  maintaining  the  proper  fences  along  the  track,  unless  there  was  such 
contributory  negligence  on  the  part  of  the  boy  as  would  preclude  a  recover?- 
What  is  such  contributory  negligence  is  a  question  for  the  jury;  and  instruc- 
tions which  virtually  take  from  them  the  determination  of  the  questions 
whether  the  boy  exercised  such  ordinary  caie  and  prudence  as  under  the 
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particular  circumstances  of  the  case  would  reasonably  be  expected  of  him, 
regard  being  had  to  his  age  or  condition,  are  erroneous,  and  ground  for  a 
rerersal. 

Department  1.    Appeal  from  the  superior  court  of  Sonoma 
County. 
E.  S.  Iappitt  and  Barclay  Henley  for  appellant. 
E.  L.  mnpple  for  respondent. 

Boss,  J. — John  P.  Hynes,  a  bov  accustomed  to  work  on  his 
father's  farm,  through  which  the  defendant's  road  is  constructed, 
went,  on  a  certain  afternoon  in  1879,  to  his  father's  barn,  mounted 
a  horse,  and  started  in  search  of  cows.  He  used  no  saddle,  but, 
according  to  his  own  and  other  testimony  in  his  behalf,  he  had  on 
the  horse  a  halter  and  bridle.  The  barn  was  not  far  from  the  rail-# 
road  track,  and,  in  going  for  the  cows,  it  was  necessary  for  him  to 
cross  the  track.  Between  the  barn  and  the  track  was  an  old  fence, 
in  which  was  a  bend  and  two  gates — one  a  small  and  the  other  a 
large  one.  He  entered  the  space  next  the  railroad  through  the 
small  gate,  and,  according  to  his  own  testimony,  when  inside  the 
gate,  heard  the  noise  of  tne  cars  and  train,  and  saw  them  coming. 
"After  I  went  through  the  little  gate,"  said  the  witness, "  I  walked 
my  horse  down  along  the  fence,  into  the  angle  near  the  big  gate, 
about  seventy-five  feet  from  the  railroad  track — a  quick  walk. 
Then  he  [the  horse]  got  frightened,  and  went  to  dash  across  the 
road,  and  was  caught  on  the  cow-catcher.  I  tried  to  hold  him,  but 
could  not.  He  ran  towards  the  little  fence  that  goes  towards  the 
crossing,  and  jumped  over  it,  and  then  on  to  the  track ;  he  was 
trying  to  cross  the  track  ahead  of  the  engine,  and  I  fell  on  the 
cow-catcher  in  front,  and  the  horse  was  dragged  along  the  track. 
I  never  rode  him  without  a  bridle.  I  thought  I  was  safe  in  that 
corner.  I  was  twenty-five  feet  from  the  big  gate.  I  had  worked 
the  horse  hauling  hay,  and  mowed  with  him  in  sight  of  the  track ; 
never  ran  before,  or  gave  any  trouble  about  the  cars.  We  had  him 
about  two  years.  Did  not  Know  of  the  time  of  the  Sunday  train 
commenced.  Did  not  exactly  know  what  hour  the  train  would  be 
down  that  day.  I  was  hurt ;  had  my  left  leg  broken,  and  was  sick 
about  ten  months  before  I  could  do  anything."  The  horse  was 
killed.  Two  actions  have  grown  out  of  the  occurrence, — one  on 
the  part  of  John  P.  Hynes,  by  his  guardian,  to  recover  of  the  rail- 
roaa  company  damages  for  the  personal  injuries  sustained  by  him, 
and  the  other  by  James  Hynes,  the  father  of  John,  and  the  owner 
of  the  horse,  to  recover  of  the  railroad  company  for  the  loss  of  the 
horse,  and  for  the  loss  of  the  services  of  his  son,  and  for  medical 
attendance,  etc. 

By  a  statute  of  this  State  the  railroad  company  was  required  to 
make  and  maintain  a  good  and  sufficient  fence  along  its  track,  and 
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this  duty  the  company  in  question  failed  to  perform.    The  statute 
reads: 

"Railroad  corporations  must  make  and  maintain  a  good  and 
sufficient  fence  on  either  or  both  sides  of  their  track  and  property. 
In  case  they  do  not  make  and  maintain  such  fence,  if  their  engine 
or  cars  shall  kill  or  maim  any  cattle  or  other  domestic  animals  upon 
their  line  of  road  which  passes  through  or  along  the  property  of 
the  owner  thereof,  they  must  pay  to  the  owner  of  such  cattle  or 
other  domestic  animal  a  fair  market  price  for  the  same,  unless  it 
occurred  through  the  neglect  or  fault  of  the  owner  of  the  animal 
so  killed  or  maimed."    Civil  Code,  §  485. 

It  is  obvious  that  the  purpose  of  the  statute  in  requiring  railway 
companies  to  make  and  maintain  such  fences  is  to  prevent  collisions 
twith  cattle  and  other  domestic  animals,  and  that  it  has  no  applica- 
tion to  ordinary  cases  in  which  an  individual  suffers  any  injury. 
The  statute  having  imposed  on  the  defendant  the  duty  of  making 
and  maintaining  the  fences,  and  defendant  having  wholly  failed  in 
its  duty  in  that  particular,  there  can  be  no  doubt,  we  think,  of  the 
liability  of  defendant  for  the  loss  of  the  horse,  if  there  was  no  such 
negligence  on  the  part  of  John  P.  Hynes  in  riding  the  horse  as  and 
where  he  did  as  precludes  a  recovery.  C.  &  A.  K.  Co.  v.  Utley,  38 
111.  411 ;  Whart.  Neg.  (2d  ed.)  §  889. 

In  the  Illinois  case  the  mare  of  the  plaintiff  was  being  driven  at 
night  and,  becoming  frightened,  ran  away,  separated  herself  from 
the  vehicle,  and  was  found  the  next  morning,  not  very  far  from  the 
point  where  she  took  fright,  dea<J  on  the  track  of  the  railroad.  The 
real  question  presented  oy  the  evidence  in  the  case  was  whether 
the  cattle-guard  at  the  crossing,  near  which  the  mare  was  killed, 
and  the  fences  along  the  line  of  the  road,  were  good  and  sufficient, — 
the  court  holding  that  if  the  fence  or  cattle-guard  was  not  such  as 
the  law  required,  at  the  point  where  the  mare  came  upon  the  rail- 
road, that  fact  alone  would  render  the  company  liable.  Precisely 
the  same  reason  that  made  the  company  liable  for  the  death  of  the 
mare  would  have  made  it  liable  for  the  destruction  of  the  vehicle, 
had  it  remained  attached  to  her  and  been  destroyed,  and  also  for 
the  death  or  injury  of  its  occupants.  So,  here,  if  John  P.  Hines 
was  without  fault,  and  the  defendant  is  liable  for  the  loss  of  the 
horse  by  reason  of  its  failure  to  make  and  maintain  the  fence  re- 
quired by  the  statute,  no  reason  is  perceived  why  it  is  not  also 
liable  for  the  injury  to  the  boy  carried  on  the  back  of  the  runaway 
horse.  The  real  question,  therefore,  in  our  opinion,  is  whether 
there  was  such  contributory  negligence  on  the  part  of  the  boy  as 
precludes  a  recovery  for  the  injury  to  him  as  well  as  for  the  loss 
of  the  horse.  And  that  was  a  question  peculiarly  for  the  jury, 
under  proper  instructions  from  the  court.  It  was  not  a  case  where 
the  boy  was  so  plainly  guilty  of  contributory  negligence  as  that 
the  court  would  be  justified  in  saying,  as  a  matter  of  law,  that  he 
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eonld  not  recover,  nor,  on  the  other  hand,  was  the  court  justified 
in  instructing  the  jury,  as  it  did,  that  if  the  boy  "  was  riding  a 
horse  which  ne  had  reason  to  believe  and  did  believe  to  be  gentle 
and  not  afraid  of  the  cars,  on  the  land  of  his  father,  when  the 
horse  became  frightened  by  the  cars  and  dashed  upon  the  track, 
and  plaintiff  was  struck,"  and  that  if  defendant  had  built  and  main- 
tained the  fence  required  by  the  statute  the  collision  would  not 
have  occurred,  they  should  find  for  the  plaintiff. 

There  was  also  error  on  the  part  of  the  court  in  charging  the 
jury  that  if  the  boy  was  on  the  premises  of  his  father  "  at  a  point 
where  a  passing  train  could  not  injure  him,  upon  a  horse  he  was 
accustomed  to  ride,  and  believed  to  be  gentle  and  not  afraid  of  the 
cars,  and  if  the  horse  became  alarmed  at  the  train,  and  unmanage- 
able, and  dashed  upon  the  track  with  him,  the  same  not  being 
fenced,  when  it  was  beyond  his  power  to  prevent  it  or  to  dismount, 
then  I  charge  you  that  in  making  up  your  verdict  it  does  not  mat- 
ter whether  he  saw  or  heard  the  cars,  or  bell,  or  whistle  before  the 
horse  became  frightened  or  not."  By  these  instructions  the  court 
virtually  took  from  the  jury  the  determination  of  a  question  of  con- 
tributory negligence.  It  was  for  the  jury  to  say  whether  the  boy 
exercised  such  ordinary  care  and  prudence  under  the  particular 
circumstances  of  the  case  as  would  reasonably  be  expected  of  him, — 
regard,  of  course,  being  had  to  his  age  and  condition. 

Judgment  and  order  reversed,,  and  cause  remanded  for  a  new 
trial. 

Analogous  Case. — See,  for  a  case  the  facts  of  which  were  very  similar  to 
the  above,  Maher  v.  Winona  &  St.  P.  R.  Co,  13  Am.  &  Eng.  R.  R.  Cas. 
372. 


Peoria.  Deoatub  and  Evansvtlle  By.  Co. 

v. 

DlTOGAN. 
(109  IUinoU  Reports,  537.) 

The  statute  making  a  railway  corporation  liable  to  the  owner  of  animals 
injured  or  killed  on  its  track  when  it  has  failed  to  make  and  keep  in  repair 
fences,  etc.,  and  also  for  reasonable  attorney's  fees,  is  notice  to  such  corpora- 
tion, when  sued  for  such  an  injury,  that  such  attorney's  fees  will  be  claimed, 
and  it  is  not  necessary  it  should  have  any  other  notice. 

The  liability  of  a  railway  company  for  attorney's  fees  in  an  action  to  re- 
cover for  an  injury  to  animals,  growing  out  of  its  neglect  to  fence  its  track, 
etc.,  under  the  act  of  1879,  arises  at  the  same  instant  with  its  liability  for 
damages,  and  such  fee  may  be  assessed  in  the  same  suit  with  the  damages, 
the  law  not  favoring  a  multiplicity  of  actions. 

The  act  of  1879,  making  railway  corporations  liable  for  attorney's  fees  in 
addition  to  the  damage  sustained  by  the  owners  of  stock  by  the  killing  or 
injuring  the  same,  through  a  neglect  to  fence  their  roads  and  keep  the  same 
in  repair,  is  no?  open  to  the  objection  of  being  special  legislation,  in  singling 
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out  one  clan  of  corporations  alone.  The  statute  may  be  upheld  as  being  in 
the  nature  of  a  penalty  for  non-compliance  with  the  duty  of  fencing,  ana  as 
a  police  regulation,  not  only  for  the  protection  of  animals,  but  for  the  public 
welfare,  and  as  a  measure  for  the  safety  of  travel  on  railroads. 

As  a  police  regulation  for  the  promotion  of  the  public  safety  in  travel  by 
railroads,  the  legislature  may  well  require  the  fencing  of  such  roads,  and 
provide  penalties  for  securing  the  performance  of  such  requirement. 

Appeal  from  the  Appellate  Court  for  the  Third  District;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Moultrie 
Countv. 

Stevens,  Lee  &  Horton  for  the  appellant. 

Meeker  &  Smyser  for  the  appellee. 

Sheldon,  C.  J. — This  action  was  commenced  before  a  justice  of 
the  peace,  to  recover  the  value  of  five  hogs  alleged  to  have  been 
killed  by  a  train  on  the  railroad  of  the  defendant.  The  case  was 
api>ealed  to  the  circuit  court,  and  there  tried  before  the  court  and 
a  jury,  resulting  in  a  verdict  for  the  plaintiff  for  $55,  upon  which 
judgment  was  rendered,  and  on  appeal  to  the  Appellate  Court  for 
the  Third  District  it  was  affirmed,  and  an  appeal  taken  to  this 
court,  the  requisite  certificate  having  been  made. 

The  suit  was  brought  under  the  act  of  the  General  Assembly 
relating  to  fencing  by  railroad  companies,  approved  May  29, 1879. 
(Laws  1S79,  §§  224,  225. )  The  act  imposes  on  all  railroad" companies 
the  duty  of  fencing  their  tracks,  maintaining  cattle-guards,  etc, 
and  thfcn  uses  the  following  language:  "And  when  such  fences  or 
cattle-guards  are  not  made  as  aforesaid,  or  when  such  fences  or 
cattle-guards  are  not  kept  in  good  repair,  such  railroad  corporation 
shall  be  liable  for  all  damages  which  may  be  done  by  agents,  en- 
gines or  cars  of  such  corporation  to  such  cattle,  horses,  sheep,  hogs, 
or  other  stock  thereon,  and  reasonable  attorney's  fees,  in  any  court 
wherein  such  suit  is  brought  for  such  damages,  or  to  which  the 
same  may  be  appealed,"  etc. 

On  the  trial  in  the  circuit  court,  the  court,  against  the  objection 
of  defendant,  admitted  evidence  that  $15  was  a  reasonable  attor- 
ney's fee  for  attending  to  the  suit  in  that  court,  and  the  court  in- 
structed the  jury  that  if  defendant  was  liable  for  damages,  it  was 
also  liable  for  reasonable  attorney's  fees  in  the  case.  The  propriety 
of  the  allowance  of  the  attorney's  fee  is  the  only  question  which 
is  presented. 

It  is  objected,  first,  that  no  claim  for  attorney's  fees  wa6  filed 
with  the  bill  of  particulars  in  this  case ;  that  that  was  simply  a 
memorandum  of  the  stock  killed,  and  its  value,  and  no  notice  was 
given  defendant  of  such  a  claim  for  attorney's  fees  until  the  wit- 
ness was  called  to  prove  tbeir  value.  In  respect  of  this  we  think 
the  statute  itself  is  sufficient  notice  to  the  defendant  that  the  claim 
will  be  made,  and  the  defendant  should  be  prepared  to  make  any 
resistance  to  it. 

The  next  objection  is,  that  the  attorney's  fee  cannot  be  in^ded 


ANIMALS — FENCES — ATTORNEY'S   FEES.  491 

in  the  same  judgment  for  damages  done  to  stock  by  the  company's 
trains.  It  is  said  that  the  statute  gives  an  attorney's  fee,  but  tfiat 
the  right  to  it  is  not  perfect  till  the  performance  of  the  service  for 
which  it  is  riven,  ana  that  it  is  a  fixed  rule  of  law  that  no  recovery 
can  be  had  in  any  suit,  except  for  causes  of  action  perfected  before 
the  commencement  of  the  suit.  Although  this  be  the  general  rule 
of  the  common  law,  it  is  competent  for  tne  legislature  to  vary  it  in 
any  given  case,  so  that  we  need  but  inquire  here  what  was  the  leg- 
islative intention  in  this  regard.  The  liability  for  attorney's  fees 
exists  at  the  time  the  suit  is  commenced.  It  arises  at  the  same  in- 
stant with  the  liability  for  damages,  and  although  it  be  that  the 
services  for  which  the  attorney's  fee  is  given  are  performed  during 
the  progress  of  the  suit,  they  may  most  fitly  ana  conveniently  be 
assessed  in  the  same  suit  with  the  damages.  There  is  no  substan- 
tial reason  why  the  plaintiff  should  be  put  to  an  additional  suit  for 
the  recovery  of  the  attorney's  fee.  Tne  law  does  not  favor  the 
multiplicity  of  suits.  The  mere  technical  reason  that  the  attor- 
ney's services  had  not  been  rendered  at  the  time  of  the  commence- 
ment of  the  suit,  should  weigh  nothing  against  the  intendment  of 
the  statute.  The  liability  which  is  created  by  the  act  is  for  the 
damages  and  attorney's  fees  conjunctively,  ana,  in  our  opinion,  it 
was  the  intention  of  the  legislature  that  they  should  be  assessed 
together  in  one  and  the  same  action,  such  intention  being  derived 
from  the  language  of  the  act. 

The  further  objection  is  made  that  this  provision  for  attorney's 
fees  is  unwarrantable,  as  being  special  legislation,  in  singling  out 
one  class  of  corporations  and  attaching  this  liability  to  one  class  of 
cases.  This  provision  may  be  uphela  as  being  in  the  nature  <of  a 
penalty  for  non-compliance  .with  the  statutory  duty  of  fencing. 
The  requirement  of  the  fencing  of  railroad  tracks  is  not  alone  for 
the  private  benefit  of  the  owners  of  stock  along  their  lines,  but  it 
has  respect  to  the  public  welfare  as  well,  as  a  measure  for  the 
safety  of  travel  on  railroads.  As  a  police  regulation  for  the  pro- 
motion of  the  public  safety  in  that  respect,  the  legislature  may 
well  require  the  fencing  of  their  railroad  tracks  by  railway  compa- 
nies, and  provide  penalties  for  securing  performance  of  the  duty. 

The  judgment  must  be  affirmed. 

Judgment  affimed. 

Attorney's  Fees. — A  provision  in  a  statute  requiring  a  railroad  company 
to  make  and  keep  in  repair  fences  along  its  track,  to  the  effect  that  an  attor- 
ney's fee  shall  be  recoverable  in  suits  brought  to  recover  damages  for  injuries 
to  cattle  in  consequence  of  the  failure  of  the  company  to  erect  and  maintain 
a  statutory  fence,  has  been  held  valid.  Kansas  Pacific  R.  Co.  v.  Mower,  16- 
Eans.  573;  Atchison,  T.  &  8.  F.  R.  Co.  t>.  Harper,  19  Eans.  529;  Missouri 
River,  etc.,  R.  Co.  v.  Shirley,  20  Eans.  660;  St.  Louis,  etc.,  R.  Co.  «.  Byron, 
2  Am.  &  Eng.  R.  R.  Cas.  651 ;  Central  Branch  U.  P.  R.  Co.  t>.  Nichols,  2 
Am.  &  Eng.  R.  R.  Cas.  647;  St.  Louis,  etc.,  R.  Co.  c.  Armstrong,  2  Am.  & 
En*.  R.  R.  Cas.  648;  Missouri  Pac.  R.  Co.  v.  Olney,  13  Am.  &  Eng.  R.  R. 
Cas.  650. 


4$)  8TUBB8  9.  OLA  RIND  A,  ETC.,  BY.  00. 


Stubbs 
Glabihda*  College  Springs  and  Southwestern  Bt.  Go. 

(61  Iowa  Report*,  280.) 

A  petition  for  the  foreclosure  of  a  mechanic's  lien  against  a  railroad  is  fa- 
tally defective,  which  fails  to  state  that  something  was  due  for  the  services 
on  which  the  lien  was  founded  at  the  time  the  action  was  begun.  A  state- 
ment for  a  lien,  which  is  attached  to  the  petition  as  an  exhibit,  but  which 
was  made  out  and  filed  some  months  before  the  beginning  of  the  action,  and 
in  which  it  is  alleged  that  something  was  due  when  the  statement  was  made, 
-cannot  supplj  the  place  of  an  averment  that  something  was  due  when  the 
action  was  begun. 
•  ^^ 

Appeal  from  Page  District  Court 

The  plaintiff  files  a  petition  in  substance  alleging  that,  on  the 
first  day  of  September,  1S81,  he  made  a  verbal  contract  with  the 
firm  of  Jesse  Stubbs  &  Co.,  who  were  sub-contractors  under  John 
Fitzgerald,  who  was  the  principal  contractor  with  the  defendant 
in  building  its  line  of  railway,  to  render  personal  services  to  them 
in  the  prosecution  of  the  work  of  building  said  company's  line,  as 
tneir  book-keeper,  cashier  and  general  superintendent  of  the  work- 
ing force  employed  by  said  Jesse  Stubbs  &  Co.  on  said  railroad, 
and  that,  in  pursuance  of  said  contract,  he  rendered  such  personal 
services  for  the  period  of  seven  months,  ending  March  21, 1882, 
for  which  he  was  to  receive  $100  per.  month  and  his  personal  ex- 
penses. That  plaintiff  filed  in  the  clerk's  office  of  the  district  of 
Fage  county  a  just  and  true  account  of  his  claim,  duly  verified,  on 
the  first  day  of  April,  1882,  claiming  a  mechanic's  lien  on  said 
railway.  That  within  thirty  days  after  said  work  was  done  and  said 
claim  was  filed,  defendant  was  duly  notified  thereof  in  writing,  and 
was  commanded  to  make  no  payments  to  any  contractor  prejudi- 
cial to  the  rights  of  plaintiff.  Plaintiff  demands  judgment  for 
$547.33,  and  that  his  lien  be  established  and  enforced  against  de- 
fendant's line  of  railway.  The  defendant  filed  a  general  demurrer 
to  the  petition,  which  the  court  sustained.     The  plaintiff  appeals. 

McPherrin  Bros,  for  appellant. 

W.  W.  Morsman  and  Hepburn  &  Thummel  for  appellee. 

Day,  Ch.  J. — There  is  one  defect  in  the  petition  which  is  fatal 
to  it,  and  which  obviates  the  necessity  of  considering  the  other 
objections  urged.  The  petition  does  not  state  that  anything  is  due 
the  plaintiff  from  his  immediate  employers,  Jesse  Stubbs  &  Co. 
It  is  true,  the  statement  for  a  lien,  which  is^  attached  to  the  peti- 
tion as  an  exhibit,  alleges  that  there  is  due  the  plaintiff  $547.37. 
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Bat  this  statement  for  a  lien  was  filed  on  the  first  day  of  April. 
This  action  was  not  commenced  until  the  first  day  of  September 
following.  This  statement  in  the  claim  for  a  lien  cannot  have  the 
effect  of  an  averment  that  there  was  something  due  when  the  ac- 
tion was  commenced.  Without  an  averment  that  there  was  some- 
thing due  from  Jesse  Stubbs  &  Co.  to  the  plaintiff,  it  is  clear  that 
the  petition  does  not  state  facts  entitling  the  plaintiff  to  any  relief- 
See  Roberts  v.  Campbell,  59  Iowa,  675.  The  demurrer  to  the 
petition  was  properly  sustained. 
Affirmed. 

Mechanics'  Liens. — For  a  full  collection  of  authorities  as  to  the  filing  of 
mechanics1  liens  against  railroads,  see  note  to  Commissioners  of  Buncombe 
Co.  v.  Tommey  et  al.,  irtfra.  # 


Ireland  et  al. 

v. 

Atohinson,  Topeka  and  Santb  Fb  R.  R.  Co. 

(79  Missouri  BeporU,  572.) 

4 

Where  a  part  only  of  a  railroad  lies  within  this  State,  the  lien  for  ma- 
terials given  by  sections  8200  to  8216  Revised  Statutes  of  Missouri,  is  to  be 
enforced  against  the  whole  of  that  part,  and  not  against  a  section  or  portion 
of  it  only. 

Where  it  appeared  from  a  petition  to  enforce  a  lien  for  materials  against  a 
railroad  that  the  company  was  incorporated  under  the  laws  of  another  State, 
and  its  name  indicated  that  its  road  ran  between  points  outside  of  this  State, 
and  the  petition  further  showed  that  the  materials  were  furnished  for  the 
construction  of  that  part  of  said  road  located  in  Jackson  county,  Missouri,. 
and  the  prayer  was  for  the  enforcement  of  the  lien  against  that  part  of  the 
road  ;  held,  that  the  petition  was  not  bad  on  demurrer,  as  seeking  the  en- 
forcement of  a  lien  against  a  part  of  a  road  in  the  State  ;  the  court  would 
not  assume  that  the  company  had  any  road  in  Missouri  outside  of  Jackson 
county. 

• 

Appeal  from  Jackson  Special  Law  and  Equity  Court. 
Peak  &  Yeager  for  appellant. 
Gardiner  Lathrop  for  respondent. 

Martin,  C. — This  was  a  suit  to  enforce  against  a  railroad  a  claim 
for  materials  furnished  to  and  used  by  the  company  in  the  con- 
struction and  improvement  of  its  road.  The  action  was  com- 
menced December  11,  1879,  under  and  by  virtue  of  sections  3200 
to  3216  of  the  Revised  Statutes  relating  to  liens  against  railroads. 
The  defendant  interposed  a  demurrer,  which  was  sustained  on  the 
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ground  that  the  petition  failed  to  state  a  cause  of  action.  Upon 
the  plaintiffs  refusal  to  plead  further,  final  judgment  was  ren- 
dered in  favor  of  defendant,  from  which  the  plaintiffs  have  ap- 
pealed. 

The  decisions  of  the  Supreme  Court  construing  the  statute  on 
liens  in  favor  of  material  men  against  railroads  have  been  ren- 
dered since  the  judgment  in  this  case.  . 

It  is  intimated  in  the  brief  of  appellants  that  the  demurrer  was 
sustained  on  account  of  the  supposed  impossibility  of  enforcing 
such  liens  against  a  railroad  whose  road-bed  was  not  wholly  within 
the  State.  This  objection  has  been  disposed  of  in  the  case  of  the 
St.  Louis  Bridge  &  Construction  Co.  v.  M.  C.  &  N.  W.  R.  R.  Co., 
72  Mo.  6G4t,  iu  which  it  was  held  that  a  lien  could  be  adjudged  and 
enforced  against  such  part  of  the  road-bed  as  lay  within  the  State. 
It  has  also  been  decided  that  no  lien  under  this  law  can  be  ad- 
judged or  enforced  against  only  a  part  of  the  road-bed  lying  within 
the  State.  The  lien  must  be  adjudged  against  the  whole  of  the 
road-bed,  or  against  none  of  it,  within  the  State.  Knapp  v.  St. 
Louis,  K.  C.  &  N.  Ry.  Co.,  74  Mo.  374 ;  s.  c.  7  Am.  &  Eng.  R.  R. 
Cas.  395 ;  Cranston  v.  Union  Trust  Co.,  75  Mo.  29 ;  s.  c,  11  Am. 
<fc  Eng.  R.  R.  Cas.  638. 

It  is  argued  by  counsel  for  respondent  that  the  suit  in  this  case 
is  against  only  a  section  or  portion  of  the  road  in  Missouri,  viz.: 
such  portion  as  lies  within  Jackson  county.  If  the  petition  dis- 
closed with  certainty  that  the  defendant  had  a  road-bed  iu  Mis- 
souri outside  of  Jackson  county,  this  position  would  have  to  be 
sustained.     But  I  do  not  think  it  can  be  inferred  satisfactorilv  that 

ml 

the  defendant  is  possessed  of  any  road-bed  or  depots  in  this  State 
outside  of  Jackson  county.  The  petition  alleges  that  the  defend- 
ant is  a  railroad  corporation  duly  incorporated  under  and  by  virtue 
of  the  laws  of  the  State  of  Kansas.  This  fact  taken  with  the  name 
of  the  road  as  running  between  points  outside  of  the  State,  cer- 
tainly affords  a  reasonable  inference  that  it  is  possessed  of  a  road- 
bed and  depots  outside  of  the  State  of  Missouri.  The  plaintiffs  allege 
that  as  6ub-  con  tractors  under  one  F.  D.  Camman  they  "did  furnish 
to  the  said  defendant  a  large  lot  of  lumber  and  materials  to  be  used  by 
the  said  defendant  in  constructing  and  improving  the  said  road-bed, 
rolling  stock,  station  houses,  depots,  bridges  and  culverts  upon  and 
along  that  part  of  said  railroad  built,  constructed,  and  located  in 
Jackson  county,  State  of  Missouri;"  and  it  is  against  this  portion 
of  the  road  that  the  lien  is  asked  to  be  adjudged  and  enforced. 
The  inference  is  strong  from  this  language  that  the  company  is 
possessed  of  a  road-bed  and  stations  outside  of  Jackson  county,  but 
not  necessarily  in  the  State  of  Missouri.  When  taken  in  connec- 
tion with  the  facts  recited  by  us  relating  to  the  incorporation  and 
location  of  the  road,  it  naturally  points  to  ite  possession  outside  of 
the  State.     I  am  satisfied  that  the  petition  is  not  objectionable  on 
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.its  face  as  seeking  to  adjudge  or  enforce  a  lien  against  only  a  sec- 
tion or  portion  of  the  defendant's  road  in  this  State.  If  such  be 
the  trutn,  it  will  have  to  be  taken  advantage  of  in  some  other  man- 
ner than  by  demurrer  to  this  petition.  In  our  opinion  the  court 
erred  in  sustaining  the  demurrer.  Accordingly  the  case  is  reversed 
and  remanded  for  further  proceedings.     All  concur. 

Mechanics'  Liens. — For  a  full  collection  of  the  authorities  as  to  the  filing 
of  mechanics1  liens  against  railroads,  see  note  to  Commissioners  of  Buncombe 
Co.u.  Tommey  et  al.,  infra. 


Commissioners  of  Buncombe  County  etal. 

v. 
Tommey  et  aZ. 

(115  United  States  Reports,  122.) 

The  statutes  of  North  Carolina  of  March  28,  1870,  and  March  1,  1873,.  the 
first  giving  a  lien  to  mechanics  and  laborers  in  certain  cases,  and  the  other 
regulating  sales  under  mortagages  given  by  corporations,  do  not  give  to  those 
performing  labor  and  furnishing  materials  in  the  construction  of  rai loads, 
a  lien  upon  the  property  and  franchises  of  the  corporation  owing  and  opera- 
ting such  roads. 

Ordinary  lien  laws  giving  to  mechanics  and  laborers  a  lien  on  buildings, 
including  the  lot  upon  which  they  stand,  or  a  lien  upon  a  lot  or  farm  or  other 
property  for  work  done  thereon,  or  for  materials  furnished  in  the  construction 
or  repair  of  buildings,  should  not  be  interpreted  as  giving  a  lien  upon  the 
the  roadway,  bridges,  or  other  property  of  a  railroad  company  such  as  may 
be  essential  in  the  operation  and  maintenance  of  its  road  for  the  public  pur- 
poses for  which  it  was  established. 

The  proviso  of  the  third  section  of  the  said  act  of  1878,  has  reference  to 
the  debts  and  contracts  of  private  corporations  formed  under  the  act  of 
February  12,  1872,  and  not  those  of  railroad  corporations  organized,  for 
public  use,  under  the  act  of  February  8,  1872. 

Harlan  J. — The  Spartanburg  &  Asheville  R.  R.  Co. — a  corpo- 
ration created  by  the  consolidation,  in  the  year  1874,  of  a  railroad 
company  of  the  same  name,  organized  under  the  laws  of  South 
Carolina,  and  of  the  Greenville  &  French  Broad  R.  R.  Co.  of 
North  Carolina — executed,  under  date  of  October  1,  1876,  a  deed 
of  trust,  whereby,  for  the  purpose  of  securing  the  payment  of  its 
bonds,  with  interest  coupons  attached,  it  conveyed  its  franchises, 
railroad,  rights,  lands,  and  property,  real  and  personal,  in  trust  for 
those  who  should  become  holders  or  owners  of  such  bonds.  The 
deed  contained  a  provision  by  which  the  principal  of  all  the  bonds 
should  become  due  after  continuous  default  for  six  months  in  the 
payment  of  semi-annual  interest  upon  them,  or  upon  any  of  them. 
Such  a  default  having  occurred  in  respect  of  the  instalments  of  in- 
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terest  due  January  1,  1878,  the  present  suit  was  brought  for  the 
purpose  of  enforcing,  in  satisfaction  of  the  entire  amount  of  said 
bonds  and  coupons,  the  lien  given  by  the  before-mentioned  deed. 
Certain  parties — Garrison,  Fry  &  Deal,  Clayton,  and  Rice  &  Cole- 
man— were  made  defendants,  because,  as  creditors  of  the  railroad 
company,  they  claimed,  respectively,  a  lien  upon  property  covered 
by  the  mortgage  superior  to  that  asserted  in  benalf  of  the  bondhold- 
ers. Garrison  alleged  that,  being  a  mechanic,  he  contracted, 
December  1,  1876,  and  June  2,  1877,  with,  and  afterwards  built 
for,  the  railroad  company  two  trestles  in  Polk  County,  North 
Carolina,  his  work  being  completed  February  18,  1878 ;  Fry  & 
Deal  (the  first-named  being  a  mechanic),  that  they  furnished 
materials  and  work  upon  trestles  in  the  same  county,  under  a  con- 
tract made  with  the  company  on  June  2,  1877,  and  fully  executed 
June  17,  1878;  Clayton,  that  he  performed  work  (grading  etc.) 
upon  the  company's  road  in  the  same  county,  under  a  contract 
made  with  it  prior  to  the  mortgage,  but  not  executed  until  after  its 
date ;  and  Rice  &  Coleman,  that  they  did  work  and  labor,  and 
furnished  materials,  on  the  company's  road  in  Henderson  County, 
North  Carolina,  such  work  beginning  tfune  1,  1876,  and  ending 
May  1878. 

The  decree  below,  ordering  a  sale  of  the  mortgaged  property, 
must  have  proceeded  upon  the  ground  that,  under  the  laws  of 
North  Carolina,  these  defendants  acquired  no  lien  whatever  upon 
the  property  of  the  railroad  company.  The  contention  here  is,  that 
some  of  the  defendants  acquired  a  lien  as  well  under  a  statute 
passed  in  1873,  regulating  sales  under  mortgages  given  by  companies 
upon  all  their  works  and  property,  as  under  the  act  called  the 
workman's  lien  law  of  1870  ;  and  that  one  of  the  defendants  has 
a  lien  under  the  former,  while  others  have  liens  under  the  latter 
statute.  The  main  inquiry  now  is,  whether  the  court  below  cor- 
rectly interpreted  those  statutes.  It  is  necessary  to  a  clear  under- 
standing of  the  case  that  their  provisions  be  examined  in  detail. 

By  the  constitution  of  North  Carolina  of  1868,  the  General  As- 
sembly of  that  State  was  required  to  "  provide,  by  proper  legisla- 
tion, for  giving  to  mechanics  and  laborers  an  adequate  lien  on  the 
subject-matter  of  their  labor."     Art.  14,  §  4. 

Subsequently,  by  an  act  approved  March  28,  1870,  entitled  "An 
act  for  the  protection  of  mechanics  and  other  laborers,  materials,"' 
etc.,  it  was  provided  "that  every  building  built,  rebuilt,  repaired, 
or  improved,  together  with  the  necessary  lots  on  which  said  build- 
ing may  be  situated,  and  every  lot,  farm,  or  vessel,  or  any  kind  of 
property  not  herein  enumerated,  shall  be  subject  to  a  lien  for  the 
payment  of  all  debts  contracted  for  work  done  on  the  same  or 
material  furnished ;"  §  1 ;  that  "  any  mechanic  or  citizen,  who 
shall  make,  alter,  or  repair  any  article  of  personal  property,  at  the 
request  of  the  owner  or  legal  possessor  of  such  property,  shall  have 


MKCHANICS'   LIEK8.  497 

a  lien  upon  such  property  so  made,  altered,  or  repaired,  for  his  just 
and  reasonable  charge  for  his  work  done  and  material  furnished, 
and  may  hold  and  retain  possessisn  of  the  same  nntil  snch  just 
and  reasonable  charges  shall  be  paid,"  etc.;  §  3  ;  that  "  all  claims 
under  $200  may  be  filed  in  the  office  of  the  nearest  magistrate,  if 
over  $200,  in  the  office  of  the  Superi'or  Court  clerk  in  any  countv 
where  the  labor  has  been  performed  or  the  material  furnished  §  4 ; 
that  proceedings  to  enforce  the  lien  created  must  be  commenced 
in  the  courts  of  justice  of  the  peace  and  in  the  superior  courts, 
according  to  their  jurisdiction  ;  and,  upon  judgment  being  rendered 
in  favor  of  the  claimant,  an  execution  for  the  collection  and  en* 
forcement  thereof  may  issue  in  the  same  manner  as  upon  other 
judgments  in  actions  arising  upon  contracts  for  the  recovery  of 
money.  Pub.  Laws  N.  C,  ch.  206,  p.  253 ;  Battle's  Revisal,  N.  C, 
ch.  65,  p.  563. 

By  a  general  statute,  approved  February  8,  1872,  entitled  "  An 
act  to  authorize  the  formation  of  railroad  companies  and  to  regu- 
late the  same,"  provision  was  made  for  the  formation  by  any 
number  of  persons,  not  less  than  twenty-five,  of  corporations  for  the 

?nrpose  oi  constructing,  maintaining,  and  operating  railroads, 
'his  statute  contains  sixty-six  sections,  and  prescribes  the  mode 
in  which  a  company  may  be  organized  under  it ;  what  its  articles 
of  association  shall  contain  ;  what  shall  be  the  amount  of  its  capi- 
tal stock  and  in  what  way  subscribed ;  when  it  shall  become  a 
corporation,  with  the  powers  and  privileges  therein  granted ;  to 
what  extent  its  stockholders  shall  be  liable  for  the  debts  of  the 
company  ;  when  it  shall  be  liable  to  laborers  for  the  amount  due 
them  from  contractors  for  the  construction  of  any  part  of  the  road  ; 
the  mode  in  which  it  may,  by  condemnation,  acquire  real  estate 
needed  for  the  purposes  of  its  incorporation ;  an  annual  report  to 
the  governor  showing  its  operations  and  condition  in  every  respect ; 
when  and  under  what  circumstances  the  legislature  may  alter  or 
reduce  its  rates  of  freight,  fare,  or  other  profits;  and  many  other 
duties  respecting  the  operation  and  management  of  its  railroad 
and  other  property.  Public  Laws  N.  C,  1871-2,  ch.  138  ;  Battle's 
Revisal,  ch.  99. 

Corporations  formed  under  that  statute  are  given  power  to  do 
various  things,  involving  the  raising  and  expenditure  of  money, 
and,  also,  "  from  time  to  time  to  borrow  6uch  sums  of  money  as 
may  be  necessary  for  completing  and  finishing  or  operating  their 
railroad,  and  to  issue  and  dispose  of  their  bonds  for  any  amount  so 
borrowed,  and  to  mortgage  their  corporate  property  and  franchises 
to  secure  the  payment  or  [of]  any  debt  contracted  for  the  purposes 
aforesaid,"  etc.  The  statute  further  declares  that  "  all  existing  rail- 
road corporations  within  this  State  shall  respectively  have  and  pos- 
sess all  tne  powers  and  privileges"  therein  specified. 

On  the  12th  of  February,  1872,  the  General  Assembly  of  North 
20  A.  &  E.  R.  Cas.— 82 
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Carolina  passed  another  statute  providing  for  the  formation  of 
"  private  corporations  for  any  purpose  not  unlawful "  by  three  or 
more  persons.     Pub.  Laws  N.  C,  1871-2,  ch.  199. 

At  its  subsequent  session  an  act  was  approved,  March  I,  1873, 
entitled  "An  act  to  regulate  mortgages  by  corporations,  and  to 
regulate  sales  under  them."  As  the  present  case  depends  largely 
upon  the  construction  to  be  given  to  provisions  of  that  statute,  its 
first  and  third  sections  (the  second  and  other  sections  being  im- 
material in  the  determination  of  any  question  here  involved)  are 
given  entire,  as  follows: 

"  Sec.  1.  If  a  sale  be  made  under  a  deed  of  trust  or  mortgage 
executed  by  any  company  on  all  its  works  and  property,  and  there 
be  a  conveyance  pursuant  thereto,  such  sale  and  conveyance  shall 
pass  to  the  purchaser  at  the  sale  not  only  the  works  and  property 
of  the  company  as  they  were  at  the  time  of  making  the  deed  of  trust 
or  mortgage,  but  any  works  which  the  company  may,  after  that 
time  and  before  the  sale,  have  constructed,  and  all  other  property 
of  which  it  may  be  possessed  at  the  time  of  the  sale  other  than 
debts  due  to  it.  Upon  such  conveyance  to  the  purchaser  the  said 
company  shall,  ipso  facto,  be  dissolved,  and  the  said  purchaser 
shall  forthwith  be  a  corporation  by  any  name  which  may  be  set 
forth  in  the  said  conveyance,  or  in  any  writing  signed  by  him  and 
recorded  in  the  same  manner  in  which  the  conveyance  shall  be  re- 
corded." 

"  Sec.  3.  When  such  corporation  shall  expire  or  be  dissolved,  or 
its  corporate  rights  and  privileges  shall  have  ceased,  all  its  works 
and  property  and  debts  due  to  it  shall  be  subject  to.  the  payment 
of  debts  due  by  it,  and  then  to  distribution  among  the  members 
according  to  their  respective  interests;  and  such  corporation  may 
sue  and  be  sued  as  before  for  the  purpose  of  collecting  debts  due 
to  it,  prosecuting  rights  under  previous  contracts  with  it,  and  en- 
forcing its  liabilities  and  distributing  the  proceeds  of  its  works, 
property,  and  debts  among  those  entitled  thereto :  Provided,  That 
all  debts  and  contracts  of  any  corporation,  prior  to  or  at  the  time 
of  the  execution  of  any  mortgage  or  deed  of  trust  by  such  corpo- 
ration, shall  have  a  first  lien  upon  the  property,  rights  and  franchises 
of  said  corporation,  and  shall  be  paid  off  or  secured  before  such 
mortgage  or  deed  of  trust  shall  be  registered."  Pub.  Laws  N.  C, 
1872-3,  <eh.  131 ;  Battle's  Eevisal,  ch.  26.  §§  46,  48. 

The  first  question  to  be  considered  is  whether  the  act  of  1870 
gives  a  lien  to  mechanics  or  contractors  upon  the  property  of  a  rail- 
road corporatiou,  for  work  performed  or  materials  furnished  in  ami 
about  the  construction  of  its  road,  or  of  its  bridges  constituting  a 
part  of  it6  line.  We  are  of  opinion  that  no  such  statutory  lien  ex- 
ists in  North  Carolina,  or  was  intended  to  be  given  by  the  act  of 
1870.  In  reaching  this  conclusion,  we  are  not  aided  by  any  direct 
decision  of  the  question  by  the  Supreme  Court  of  North  Carolina. 
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Reference  was  made  by  counsel  to  Whitaker  v.  Smith,  81  N.  C.  340, 
where  it  was  held  that  an  overseer  is  not  entitled,  under  that  act, 
to  a  lien,  for  his  wages,  upon  the  employee's  crop  or  land  over 
which  he  has  superintendence.  After  alluding  to  the  constitu- 
tional requirement  that  laws  be  enacted  to  give  to  mechanics  and 
laborers  an  adequate  lien  on  the  subject-matter  of  their  labor,  the 
<50urt  said :  "A  very  large  proportion  of  the  laboring  population 
of  the  State  had  just  recently  been  released  from  thraldom,  and 
thrown  upon  their  own  resources,  perfectly  ignorant  of  the  common 
business  transactions  of  social  life,  and  this  provision  of  the  Con- 
stitution, and  the  acts  passed  to  carry  it  into  effect,  were  intended 
to  give  protection  to  that  class  of  persons  who  were  totally  depend- 
ent upon  their  manual  labor  for  subsistence.  The  law  was  de- 
signed exclusively  for  mechanics  and  laborers."  If  such  "be  the 
effect  of  the  act  of  1870,  there  is  strong  reason  to  hold  that  a  mere 
contractor  for  the  construction  of  a  railroad,  or  of  railroad  bridges, 
is  not  entitled  to  the  lien  given  by  it.  But,  without  accepting  as 
•conclusive  an  opinion  delivered  after  the  rights  of  the  parties  had 
become  fixed  (Burgess  v.  Seligman,  107  U.  S.  33),  we  rest  our 
interpretation  of  the  statute  upon  the  ground  that  it  has  no  refer- 
ence to  work  done  or  materials  furnished  in  the  construction  of 
railroads.  The  words  of  the  act  are  scarcely  adequate  to  express  a 
purpose  to  give  a  lien  upon  a  public  improvement  of  that  character. 
The  words  "building,"  u  lot,"  "farm,"  and  %i  any  kind  of  property 
not  herein  enumerated  "  are  too  limited  in  their  scope  to  justify  the 
conclusion  that  the  legislature  had  any  intention,  by  that  act,  to 
give  a  lien  upon  railroad  property.  This  view  is  strengthened  by 
the  circumstance  that,  by  the  subsequent  act  providing  for  the 
organization  of  railroad  companies  and  regulating  their  affairs,  no 
aaving  is  made  of  liens  in  behalf  of  mechanics  and  laborers,  and  ex- 
press power  is  given  to  such  corporations  to  borrow,  from  time  to 
time,  any  sums  necessary  for  completing  and  furnishing  or  oper- 
ating their  railroads  upon  bonds  secured  by  mortgage  upon  their 
corporate  property  and  franchises.  Indeed,  the  idea  of  a  lien  in 
favor  of  laborers  actually  performing  work  in  the  construction  of 
a  railroad  seems  to  have  been  intentionally  excluded ;  for,  when  the 
railroad  contractor  fails  to  pay  such  laborers,  the  company,  upon 
notice,  may  become  bound  to  do  so  ;  but  no  lieu  is  given  therefor 
upon  the  property  of  the  corporation. 

Apart,  however,  from  these  considerations,  we  are  of  opinion  that 
a  law,  giving  to  mechanics  and  laborers  a  lien  on  buildings  includ- 
ing the  lot  of  ground  upon  which  they  stand,  or  a  lien  upon  a  lot 
or  farm  or  other  property,  for  work  done  thereon,  or  for  materials 
furnished  in  the  construction  or  repair  of  a  building,  should  not  be 
interpreted  as  giving  a  lien  upon  the  roadway,  bridges,  or  other 
property  of  a  railroad  company,  that  may  be  essential  in  the  opera- 
tion and  maintenance  of  its  road.     In  North  Carolina,  as  in  most,  if 
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not  in  all  the  States,  railroads,  although  constructed  for  the  private 
emolument  of  those  engaged  in  such  enterprises,  are  highways  which 
have  been  established,  under  the  authority  of  law,  primarily  for  the 
convenience  and  benefit  of  the  public.     The  general  statute  of 
February  8,  1872,  authorized  the  formation  of  corporations  to  con- 
struct, maintain,  and  operate  railroads  "  for  public  use  in  the  con- 
veyance of  persons  and  property,  or  for  the  purpose  of  maintain- 
ing and  operating  any  unincorporated  railroad  already  constructed 
for  the  like  public  use."   Battle's  Kevisal,  ch.  99,  §  1.    The  pecuniary 
profit  derived  by  those  who  project  and  operate  them  is  tlie  reward 
which  they  receive  for  maintaining  a  public  highway.     Municipal 
taxation  to  aid  in  their  construction  has  been  maintained  only  upon 
the  ground  that  they  are,  in  a  large  sense,  instrumentalities  or 
agencies  for  the  purpose  of  accomplishing  public  ends.     Upon  that 
ground  rests  the  authority  of  the  State  to  invest  them  with  the 
right  of  eminent  domain  in  the  condemnation  of  private  property, 
and  to  prescribe  from  time  to  time,  in  the  interest  of  the  public, 
reasonable  regulations  for  their  control  and  management.     Taylor 
v.  Ypsilanti,  105  U.  S.  68-9.     Such  being  the  relations  existing  in 
North  Carolina  between  these  corporations  and  the  public,  it  should 
not  be  presumed  that  the  legislature  intended  to  subject  them  to 
the  operation  of  ordinary  lieu  laws,  enacted  for  the  benefit  of  those 
performing  labor  and  furnishing  materials  in    the   construction, 
repair,  or  improvement  of  what  the  statute  of  1870  designates  as 
building,  or  who  perforin  labor  upon  lots,  farms,  and  other  property, 
belonging  to  private  persons,  and  having  no  connection  with  public 
objects.     A   diflEerent  construction  of  the   statute  would  enable 
parties  having  liens  for  amounts  within  the  jurisdiction  of  justices 
of  the  peace,  to  destroy  a  public  highway,  ana  defeat  the  important 
objects  which  the  State  intended  to  subserve  by  its  construction. 
No  such  intention  should  be  imputed  to  the  legislature,  unless  the 
words  of  the  statute  clearly  requires  it  be  done. 

There  is  nothing,  it  may  be  observed  in  this  connection,  in 
Brooks  v.  Ey.  Co.,  101  U.  S.  443,  in  conflict  with  the  views  here 
expressed.  The  decision  in  that  case  rests  upon  the  construction 
given  to  the  mechanics'  lien  law  of  Iowa  by  the  Supreme  Court  of 
that  State.  Besides,  the  Iowa  statute,  in  terms,  included,  among 
those  entitled  to  the  lien  it  gave,  "  contractors,  sub-contractors, 
material  furnishers,  mechanics,  and  laborers  engaged  in  the  con- 
struction of  any  railroad  or  other  work  of  internal  improvement." 
Iowa  R.  S.  1860,  §  1846.  The  legislative  will  was  there  expressed 
so  clearly  as  to  leave  no  room  for  interpretation  of  the  statute. 

It  is,  however,  contended  that  the  proviso  of  the  third  section 
of  the  act  of  March  1, 1873,  is  sufficient  to  sustain  the  lien  asserted 
by  such  of  the  appellants  as  were  contractors  and  mechanics.  That 
act,  as  we  have  seen,  regulates  sales  under  deeds  of  trust  or  mort- 
gages "  executed  by  any  compain*  on  all  its  works  and  property," 
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and  provides  for  the  purchaser  becoming  a  corporation,  with  all 
the  franchisee,  rights,  and  conveyances  of,  and  subject  to  the  duties 
imposed  npon,  the  original  corporation.  In  connection  with  a 
general  provision  for  the  disposition  of  the  assets  of  corporations 
which  shall  expire  or  be  dissolved,  or  whose  corporate  rights  and 
.privileges  shall  cease,  it  is  declared  "  that  all  debts  and  contracts 
■of  any  corporation,  prior  to  or  at  the  time  of  the  execution  of  any 
mortgage  or  deed  of  trust  by  such  corporation,  shall  have  a  first 
lien  upon  the  property,  rights,  and  franchises  of  6aid  corporation, 
and  shall  be  paid  off  or  secured  before  such  mortgage  or  deed  of 
trust  shall  be  registered." 

It  must  be  admitted  that  the  broad  language  of  this  act  gives 
«ome  support  to  the  proposition  that  it  was  intended  to  apply  to 
all  corporations,  including  those  formed  for  the  construction  and 
operation  of  railroads.  But  there  are  reasons  of  great  weight  that 
have  brought  us  to  the  conclusion  that  such  is  not  its  proper  in- 
terpretation. The  language  of  the  proviso  in  question  is  fully  sat- 
isfied  by  restricting  its  operation  to  merely  private  corporations, 
which  may  be  formed  by  three  or  more  persons.  And  to  this-may 
be  added  the  important  consideration,  that  any  other  interpretation 
might  defeat  the  express  power  given  to  railroad  corporations  to 
raise  money  for  completing  and  finishing  or  operating  their  roads, 
upon  bends  to  be  secured  by  mortgage  upon  their  property  and 
franchises ;  for,  such  bonds,  in  the  very  nature  of  things,  could 
not  be  readily,  if  at  all,  disposed  of,  if  the  lien  given  by  the  rail- 
road mortgage  is  subordinate  to  a  lien  for  "  all  debts  and  contracts," 
of  whatever  nature,  "  existing  prior  to  and  at  the  time  of  the  ex- 
ecution" of  such  mortgage.  Did  the  legislature  intend  that  the 
power  of  a  railroad  corporation  to  mortgage  all  of  its  property  and 
franchises  for  money  with  which  to  complete  or  operate  a  road  for 
public  use  should  be  exercised,  subject  to  the  condition  that  every 
creditor  it  had  at  the  time  of  the  mortgage,  no  matter  how  his 
debt  originated,  nor  whether  there  was  an  agreement  for  a  lien, 
should  have  a  first  lien  upon  the  corporate  property  and  franchises? 
If  this  construction  should  be  adopted,  it  would  follow  that  me- 
chanics and  laborers  would  acquire,  as  between  them  and  the  hold- 
era  of  mortgage  bonds,  a  first  lien  for  work  done  or  materials  fur- 
nished to  the  railroad  company  without  filing  a  claim  therefor,  as 
required  by  the  act  of  1870  ;  and  this,  although  the  legislature  had 
in  that  act  refrained  from  using  language  that  necessarily  gives 
them  a  lien  upon  railroad  property  and  franchises.  We  are  of 
opinion  that  the  proviso  of  the  third  section  of  the  act  of  1873  has 
no  application  to  deeds  of  trust  or  mortgage  given  by  railroad  cor- 
porations. 

This  view  is  strengthened  by  the  history  of  the  compilation  of 
the  statutes  of  North  Carolina,  known  as  Battle's  Revisal.  At  the 
same  session  of  the  legislature  at  which  the  railroad  act  of  1872 
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and  the  private  corporation  act  of  the  same  year  were  passed,  an- 
other statute  was.  enacted  providing  for  the  publication  of  the  pub- 
lic statutes  under  the  supervision  of  Wm.  H.  Battle,  who  was  di- 
rected "  to  collate,  digest,  and  compile  all  the  public  statute  laws 
of  the  State,"  distributing  them  under  6iich  titles,  divisions,  and 
sections  as  he  deemed  most  convenient  and  proper  to  render  them 
"  moreplain  and  easy  to  be  understood."  Acts  N.  C,  1871-'2,  p. 
373.  His  revision  was  reported  to  the  legislature  in  1873,  and  was 
formally  approved,  to  take  effect  January  1,  1874.  Upon  looking 
into  that  revision,  we  find  that  the  act  of  1872,  relating  to  private 
corporations,  and  that  of  1873,  in  reference  to  sales  of  property 
under  deeds  of  trust  or  mortgages  executed  by  "  any  company  on 
all  its  works  and  property,"  are  consolidated,  in  one  chapter,  under 
the  Title  of  "  Corporations"  simply  ;  the  former  constituting  sec- 
tions 1  to  44,  inclusive,  of  that  Title,  and  the  latter  act  constituting 
sections  45  to  49,  inclusive  ;  while  the  act  of  1872,  in  reference  to 
railroad  corporations,  organized  for  public  use,  is  placed  under  the 
separate  Title  of  ifc  Railroad  Companies."  We  have  thus  what  may, 
not  unreasonably,  be  regarded  as  a  legislative  indication  of  the 
original  purpose  of  the  act  of  1873,  viz.,  to  make  provision  for  sales 
of  property  covered  by  deeds  of  trust  or  mortgages  executed  by 
merely  private  corporations,  formed  by  three  or  more  persons,  leav- 
ing the  rights  of  parties,  in  respect  of  like  instruments  executed  by 
railroad  companies  organized  for  public  purposes,  subject  to  the 
terms  of  those  instruments  and  the  general  principles  of  law. 
While  Mr.  Battle  had  no  power,  by  any  mode  of  revision,  to  change 
the. words,  or  to  modify  the  meaning,  of  the  statutes  themselves 
(Sykestf.  Bladen,  2  N.  C.  34;  State  v.  Cunningham,  lb.  469;  76 
lb.  64),  he  had  authority  to  arrange  them  under  their  appropriate 
titles ;  and,  when  the  legislature  approved  his  placing  the  act  of 
1373  in  direct  connection  with  that  of  1872,  relating  exclusively  to 
private  corporations,  that  fact  is  not  without  weight  in  determining 
the  scope  and  effect  of  the  original  act  of  1873.  This  circumstance 
would  be  entitled  to  very  little  weight,  if  the  language  of  the  last- 
named  act  necessarily  embraced  all  corporations,  public  and  private, 
and  was  not,  as  we  have  said,  fully  satisfied  by  restricting  its  oper- 
ation to  private  corporations,  as  indicated  by  the  revision  in  ques- 
tion. 

In  view  of  what  has  been  said,  the  issue  made  by  the  county  of 
Buncombe,  as  a  stockholder  of  the  company,  in  reference  to  In- 
nmn's  conduct  as  trustee,  need  not  be  examined.  Upon  the  facts 
disclosed,  the  county  does  not  seem  to  be  in  any  position  to  ques- 
tion the  decree  in  favor  of  the  appellees.  There  is  no  error  in  the 
record,  and  the  decree  is 

Affirmed. 

Scope  of  Note. — We  propose  in  the  following  note  to  present  to  our  read- 
ers a  review  of  the  authorities  as  to  mechanics'  liens  against  railroads.    It  is 
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not  our  intention  to  discuss  the  law  relative  to  mechanics'  liens  in  general. 
All  decisions,  therefore,  which  do  not  involve  questions  peculiarly  of  rail- 
road law  have  been  omitted. 

Ordinary  Mechanics'  Lien  Laws  do  not  Authorize  Filing  of  Liens  against 
Railroads. — It  is  well  settled  iu  accordance  with  the  view  takeu  in  the  prin- 
cipal case  that  the  ordinary  mechanics'  lien  laws  giving  liens  upon  buildings 
aud  improvements  generally,  are  not  to  be  construed  as  authorizing  the  filing 
of  liens  against  the  track  or  bridges  of  a  railroad  company.  Rutherford  v. 
Cincinnati  &  P.  R.  Co.,  35  Ohio  St.  559;  La  Crosse  &  Mil.  R.  R.  Co.  v.  Van- 
derpool,  11  Wise.  119;  Esterley's  Appeal,  54  Pa.  St.  192;  Dunn  v.  North 
Missouri  R.  R.  Co.,  24  Mo.  493;  Graham  v.  Mt.  Sterling  Coal  Road  Co.,  41 
Bush  (Ky.),  425;  Tylertap  R.  R.  Co.  t>.  Driscol,  52  Tex.  13;  Central  &  M. 
R.  Co.  v.  Hennings,  52  Tex.  466;  Commissioners  of  Buncombe  Co.  v.  Tom- 
mey  et  aL,  supra. 

But  it  seems  that  such  laws  will  embrace  and  apply  to  the  station  build- 
ings of  a  railroad  company.  Bo ts ford  v.  New  Haven  M.  &  W.  R.  Co.,  41 
Conn.  454;  Mcllvain  v.  Hestonville  &  M.  R.  Co.,  5  Phila.  13;  Hill  et  al.  v. 
La  Crosse  &  M.  R.  Co.,  11  Wise.  214. 

Liens  by  Contractors  and  Subcontractors. — In  some  cases  statutes  giving  the 
right  of  lien  to  contractors  have  been  construed  to  include  the  case  of  sub- 
contractors. Peters  v.  St.  Louis  &  I.  Mt.  R.  Co.,  24  Mo.  586;  Kent  v.  New 
York  Central  R.  Co.,  12  (N.  Y.)  628;  Lumbard  v.  Syracuse,  B.  &  N.  Y.  R. 
Co.,  64  Barb.  (N.  Y.)  609;  Redmond  v.  Galena  &  S.  W.  R.  Co.,  39  Wise.  426. 

In  many  cases  the  right  of  a  subcontractor  to  file  a  lien  is  denied.  Ar- 
buckle  v.  Illinois  Midland  R.  Co.,  81  111.429. 

Especially  when  the  railroad  company  has  not  been  shown  to  have  assented 
to  the  sub-contract.     Benedict  v.  Danbury  &  N.  R.  Co.,  24  Conn.  828. 

And  in  some  cases  the  statute  specifically  confines  the  right  of  lien  to 
"original  contractors."     Hearne  v.  Chillicothe  &  B.  R.  Co.,  53  Mo.  324. 

A  subcontractor  is  not  entitled  to  file  a  lien  when  the  principal  contractor 
has  been  paid  in  full.  Rowland  v.  C.  M.  &  A.  R.  Co.,  11  Am  &  Eng.  R.  R. 
Cas.  47. 

In  a  proceeding  by  a  subcontractor  to  enforce  a  lien,  the  chief  contractor 
is  a  necessary  party.  Clark  v.  Brown,  22  Mo.  140;  Carney  v.  La  Crosse  &  M. 
R.  Co.,  15  Wise.  503;  Austin  &  N.  W.R.  Co.  ».Rucker  et  al,  12  Am.  &  Eng. 
R.  R.  Cas.  258. 

The  creditor  of  a  subcontractor  has  no  right  to  attach  the  amount  in  the 
hands  of  the  company  due  the  original  contractor.  Stephens  v.  United  R.  R.'s 
Stock  Yards  Co..  29  Ohio  St.  227. 

Mechanics'  Liens  by  Laborers. — According  to  the  provisions  of  some  acts 
the  right  of  lien  is  given  to  ordinary  laborers  upon  a  railroad,  employed  by 
a  subcontractor.  Balch  v.  New  York  &  Oswego  M.  R.  Co.,  46  N.  Y.  521; 
Mornan  v.  Carroll,  35  Iowa,  22;  Savannah  &  C.  R.  Co.  v.  Callahan.  49  Ga. 
506 ;  Peters  9.  St.  Louis  &  Iron  Mt.  R.  Co.,  24  Mo.  586 ;  Mann  v.  Corrigan, 
28  Kans.  194;  Chicago  &  N.  E.  R.  Co.  t>.  Sturgis,  44  Mich.  538;  Hart  v. 
Boston,  R.  B.  &  L.  R.  Co.,  121  Mass.  510. 

In  some  cases  the  right  to  file  a  mechanics'  lien  is  conferred  upon  laborers 
employed  by  contractors  or  subcontractors  only  so  far  as  the  company  is  in- 
debted to  the  latter.  Bottomlev  v.  Port  Huron  &  N.  W.  R.  Co.,  44  Mich. 
452;  Lumbard  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  55  N.  Y.  491. 

Where  the  company  has  paid  its  contractor  in  full  for  the  work  done,  it  is 
not  liable  subsequently  to  have  mechanics1  liens  filed  by  laborers.  Nash  e. 
Chicago,  M.  &  St.  P.  R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  261. 

A  laborer  employed  by  a  subcontractor  cannot  enforce  a  lien  against  the 
railroad  when  the  subcontractor  has  been  paid  by  the  contractor  in  full. 
Utter  v.  Crane,  37  Iowa,  631. 

Statutes  have  been  construed  as  not  extending  the  right  of  lion   beyond. 
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subcontractors.  Smith  Bridge  Co.  «.  Louisville,  N.  A.  &  St  L.  R.  Co.,  78 
El.  506;  Cairo  &  St.  L.  R.  Co.  v.  Watson,  85  111.  531. 

In  Georgia  tbe  right  to*  file  a  mechanic's  lien  against  a  railroad  is  confined 
to  laborers.  Savannah  &  C.  R.  Co.  v.  Callahan,  49  Ga.  506 ;  Savannah,  G.,  eta, 
R.  Co.  v.  Alexander,  56  Ga.  68. 

In  some  cares  a  right  of  lien  is  given  to  laborers  in  case  of  insolvency  only. 
As  to  the  construction  of  such  a  statute,  see  Delaware,  L.  &  W.  R.  Co.  e.  Ox- 
ford Iron  Co.,  38  N.  J.  Eq.  192;  s.  c,  1  Am.  &  Eng.  R  R.  Cat.  205. 

In  some  States  when  the  railroad  company  takes  a  bond  with  sufficient 
surety  from  the  contractors,  conditioned  to  pay  the  laborers  employed,  it  is 
not  liable  to  have  a  mechanic's  lien  filed  against  it  by  such  laborers.  Atchi- 
son, T.  &  S.  F.  R.  Co.  v.  Cuthbcrt,  14  Kane.  212;  Missouri,  K.  &  T.  R.  Co.  e. 
Brown.  14  Eans.  557. 

Who  are  Laborers  Entitled  to  File  a  Lien. — Members  of  a  corps  of  engi- 
neers engaged  in  constructing  a  railroad  are  not  laborers  entitled  to  a  mechan- 
ics1 lien.  Penna.  &  Delaware  R.  Co.  «.  Leuffer,  84  Pa.  St.  168;  Peck  t. 
Rusk,  10  Am.  &  Eng.  R.  R.  Cas.  642. 

A  time-keeper  and  superintendent  employed  by  a  contractor  is  not  a  la- 
borer entitled  to  a  mechanics1  lien  against  a  railroad.  Missouri,  K.  &  T.  R 
Co.  v.  Baker,  14  Kans.  568. 

For  what  Lien  may  be  Filed. — A  lien  cannot  be  filed  against  a  railroad 
for  materials  incorporated  into  temporary  structures,  such  as  trestle-work, 
fcnapp  t>.  St.  Louis,  K.  C.  &  N.  R.  Co.,  6  Mo.  App.  205. 

A  person  furnishing  ties  to  a  railroad  is  not  a  contractor  and  preferred 
creditor  within  the  protection  of  the  mechanics1  lien  law.  Hart's  Appeal,  11 
Am.  &  Eng.  R  R  Cas.  615. 

,  Rolling  stock  is  not  ordinarily  the  subject  of  a  mechanics1  lien  against  a 
railroad  company.  New  England  Car  Spring  Co.  v.  Baltimore  &  Ohio  R 
Co.,  11  Md.  81. 

The  statutes  giving  the  right  to  file  mechanics'  liens  against  railroads, 
apply  as  well  to  the  construction  of  side  tracks  as  to  that  of  the  main  line. 
Missouri  E.  &  T.  R.  Co.  «.  Brown,  14  Kans.  557. 

There  may  be  a  lien  filed  for  articles  furnished  to  the  contractor  and  used 
by  him  in  the  construction  of  the  road.  Heltzell  v.  Chicago  &  Alton  R  Co., 
70  Mo.  315;  s.  c,  16  Am.  &  Eng.  R.  R.  Cas.  619. 

Street  Railroads. — A  statute  authorizing  in  general  terms  the  filing  of 
mechanics1  liena  against  railroads  extends  to  street  railroads.  St.  Louis  Bolt 
&  Iron  Co.  v.  Donahoe,  3  Mo.  App.  559. 

Statutes  not  Retroactive. — Statutes  authorizing  mechanics1  liens  against 
railroads  are  not  retroactive,  and  do  not  therefore  authorize  the  filing  of  a 
lien  for  work  done  or  materials  furnished  before  their  passage.  Arbuckle  ». 
Illinois  Midland  R  Co.,  81  111.  429  ;  Central  &  M.  R.  Co.  t>.  Henning,  52 
Tex.  466. 

When  a  contract  is  entered  into  by  a  sub-contractor  with  a  contractor  to 
build  the  road,  and  subsequently  a  statute  is  passed  giving  the  right  to  file 
a  mechanics1  lien,  the  sub-contractor  has  no  such  right,  though  the  work 
was  actually  done  after  the  passage  of  the  act.  Parker,  v.  Massachusetts  R. 
Co..  115  Mass.  580. 

Waiver  of  Liens  Express  or  Implied. — A  contractor  to  build  a  railroad 
may  by  contract  waive  his  right  to  lien.  Such  waiver  will  bind  both  himself 
and  a  sub-contractor.  Benedict  t>.  Danbury  &  N.  R  Co.,  24  Conn.  320; 
Bowen  v.  Aubrey,  22  Cal.  566.  But  see  Meyer  v.  Construction  Co..  100 
U.  8.457. 

While  it  is  true  that  the  act  of  the  contractor  in  taking  collateral  security 
for  payment  will  deprive  him  of  his  right  of  lien,  the  mere  insertion  of  a 
clause  in  the  contract  that  the  inhabitants  of  a  certain  county  will  pay  the 
amount  will  not  have  any  such  effect.     Delaware  R.   R.   Const.   Co.   v. 
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Davenport  &  St.  P.  R.  Co.,  46  Iowa,  400;  Railroad  Co.  v.  Meyer,  100  U.  8. 
147. 

The  acceptance  of  a  promissory  note  without  security  does  not  operate  as  a 
waiver  of  the  lien  by  statute.  Delaware,  L.  &  W.  R.  Co.  v.  Oxford  Iron 
-Co.,  33  N.  J.  Eq.  192;  s.  c,  1  Am.  &  Eng.  R.  R.  Cas.  205;  Poland  v.  La- 
moille Valley  R.  R.  Co.,  52  Vt.  144;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  408. 

A  mere  agreement  to  give  credit  to  a  railroad  company  beyond  the  time 
within  which  the  statutory  lien  can  be  enforced,  does  not  affect  the  right  to 
file  a  lien.  Chicago  &  Alton  R.  Co.  c.  Union  Rolling  Mill  Co.,  108  U.  S.  702 ; 
8.  c,  16  Am.  &  Eng.  Cas.  626. 

Lien  must  be  Filed  against  Whole  Road  and  not  against  Part. — A  me- 
chanics1 lien  against  a  railroad  must  be  filed  against  the  whole  road  as  an  en- 
tirety, and  not  merely  against  the  section  upon  which  the  work  has  been 
-done.  Cox  t>.  Western  Pacific  R.  Co.,  44  Cal.  18 ;  Knapp  v.  St.  Louis,  K.  C.  & 
N.  R.  Co.,  74  Mo.  874;  s.c,  7  Am.  &  Eng.  R.  R.  Cas.  394;  Cranston  v.  Union 
Trust  Co.,  75  Mo.  29;  s.  c,  11  Am.  <fr  Eng.  R.  R.  Cas.  688;  Ireland  et  at.  v. 
Atchison,  T.  &  8.  P.  R.  Co.,  79  Mo.  572 ;  s.  c,  supra. 

The  lien  must  be  filed  once  for  all  on  an  entire  contract.  Successive 
liens  cannot  be  filed  from  time  to  time  as  the  work  progresses.  Cox  v.  West- 
ern Pacific  Co..  44  Cal.  18. 

Liens  against  Railroads  partly  within  State. — A  lien  may  be  enforced 
against  the  part  of  a  railroad  in  a  State  for  work  done  or  materials  furnished 
in  the  construction  of  that  part.  Ireland  et  al.  v.  Atchison,  T.  &  S.  F.  R.  Co., 
'79  Mo.  572 ;  s.  c,  supra. 

When  a  railroad  is  partly  within  the  State  and  partly  without,  a  lien  may 
be  enforced  against  the  part  within  the  State,  although  the  work  was  actually 
done  on  the  part  without.  St.  Louis  B.  &  C.  Co.  v.  Memphis,  C.  &  N.  W.  R. 
Co.,  72  Mo.  664. 

Requisite  Averments  of  Lien. — As  in  ordinary  cases,  a  mechanic's  lien 
against  a  railroad  must  describe  the  work  done  and  the  premises  liened  with 
reasonable  certainty.  Williamson  v.  New  Jersey  S.  R.  Co.,  28  N.  J.  Eq. 
277;  Balch  v.  New  York  &  O.  M.  R.  Co.,  46  N.  Y.  521.  It  must  also  specifi- 
cally allege  that  there  is  a  debt  due  at  the  time  the  claim  is  filed.  Stubbs 
v.  Clarinda,  C.  S.  &  S.  W.  R.  Co.,  61  Iowa,  280;  s.  c,  supra.  The  lien  must 
be  filed  against  the  company  actually  owning  the  road.  Chicago  &  N.  W. 
R.  Co.  v.  Sturgis,  44  Mich.  538;  s.  c,  6  Am.  &  Eng.  R.  R,  Cas.  619. 

Lien  must  be  Filed  within  Time  fixed  by  Statute.— The  lien  must  also  be 
properly  filed  of  record  within  the  time  stipulated  by  statute  in  order  to  be 
■valid.  Upon  this  point  see  State  v.  Mexican  Gulf  R.  R.  Co.,  5  La.  Ann.  888; 
Bear  t>.  Burlington,  C.  R.  &  M.  R.  Co.,  48  Iowa,  619;  Delaware  R.  R.  C.  Co. 
v.  Davenport  &  St.  Paul  R.  Co.,  46  Iowa,  406;  Boston  v.  Chesapeake  &  Ohio 
R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  263;  Lounsbury  v.  Iowa,  Minn.  &  N.  P.  R. 
■Co.,  49  Iowa,  255;  Arkansas  Central  R.  Co.  v.  McKay,  80  Ark.  682;  Lvon  v. 
New  York  &  N.  E.  R.  R.  Co..  127  Mass.  101 ;  Boston  &  Co.  t>.  C.  &  (X  R.  R. 
Co.  et  al.,  12  Am.  &  Eng.  R.  R.  Cas.  263. 

In  Georgia,  suit  must  actually  be  brought  upon  a  mechanics'  lien  within 
twelve  months  of  filing  the  same,  otherwise  it  loses  its  life.  Cheny  v.  North 
<fc  South  R.  Co.,  65  Ga.  633;  s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  636. 

Notices  under  Statute. — Notice  of  a  mechanics1  lien  may  be  served  upon 
a  station  agent  of  a  foreign  railroad  company.  Morgan  v.  Chicago  &  Alton 
R.  Co.,  76  Mo.  161. 

See  further,  as  to  such  notices— Sampson  v.  Buffalo,  N.  Y.  &  P.  R.  Co.,  13 
Hun  (N.  Y.),  280;  Railway  Co.  v.  Cronin,  38  Ohio  St.  122;  Morgan  U.Chicago 
&  A.  R.  Co.,  76  Mo.  161;  Bundy  v.  Keokuk  &  D.  M.  R.  Co.,  49  Iowa  207; 
Cairo  &  St.  L.  R.  Co.  v.  Cauble,  85  111.  555. 

Merger. —  When  the  holder  of  a  mechanics9  lien  against  'Certain  premises 
acquires  the  legal  title  thereto  with  the  intention  of  merging  the  lien,  this 
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intention  will  prevail  as  against  junior  encumbrances.    Delaware  R.  R.  Con- 
struction Co.  v.  Davenport  &  8t.  P.  R.  Co.,  46  Iowa  406. 

Liability  of  Stockholders. — Stockholders  are  liable  on  mechanics'  liens. 
Shipley  o.  City  of  Terre  Haute,  74  Ind.  297;  s.  c,  4  Am.  &  Eng.  R.  R. 
Cas.  345. 

Intervening  Defendants. — No  one  can  intervene  as  defendant  who  does 
not  show  an  interest  in  the  property  liened.  Lake  Shore  &  M.  S.  R.  Co.  e. 
McMillan.  84  III.  208. 

Relative  Priority  of  Mechanics'  Liens  and  Mortgages. — A  mechanics1  lien 
filed  against  a  railroad  will  take  precedence  in  point  <>f  lien  to  any  mortgage 
executed  upon  the  premises  after  the  beginning  of  the  work  for  which  the 
lien  is  filed.  Taylor  v.  Burlington,  C  R.  &  M.  R.  Co.,  4  Dill.  570;  Keil«on 
v.  Iowa  R.  Co.,  44  Iowa,  71;  Railroad  Co.  v.  Meyer,  100  U.  S.  457;  Shamokiu 
Valley  &  P.  R.  Co.  v.  Malone,  85  Pa.  St.  25;  Coe  c.  New  Jersey  M.  R.  Co., 
31  N.  J.  Eq.  105;  Fox  v.  Seal,  22  Wall.  424;  Seitz  v.  Union  Pacific  R.  Co., 
16  Kans.  133;  Chicago  &  Alton  R.  Co.  v.  Union  R.  M.  Co.,  108  U.  S.  702; 
8.  a,  16  Am.  &  Eng.  R.  R.  Cas.  626;  Botsford  v.  New  H.  M.  &  W.  R.  Co., 
41  Conn.  454;  Tyrone  &  Clearfield  R.  Co.  t\  Jones,  79  Pa.  St.  60;  Boston  & 
Co.  «.  C.  &  O.  R.  R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  263. 

In  some  cases  it  has  been  held  that  a  mechanics1  lien  for  work  done  subse- 
quent to  a  pre-existing  and  duly  recorded  mortgage,  has  priority  of  lien. 
Brooks  v.  Railway  Co.,  101  U.  S.  443;  Meyer  v.  Hornby,  101  U.  S.  728. 

In  other  cases  it  is  held  that  a  mechanics1  lien  upon  a  completed  railway 
is  not  paramount  to  the  lien  of  a  mortgage  executed  after  the  commencement 
and  before  the  completion  of  the  road.  Bear  t>.  Burlington,  C.  R.  &  M.  R. 
Co.,  48  Iowa  619;  Tommey  v.  Spartanburg  &  A.  R.  Co.,  1  Am.  <fe  Eng.  R,  R. 
Cas.  632. 

As  to  the  conclusive  effect  of  a  decree  in  equity  fixingthe  relative  priority 
of  mechanics1  liens  and  a  mortgage  upon  a  railroad,  see  Woods  t>.  Pittsburgh, 
C.  &  St.  L.  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  525;  Brooks  v.  Railway  Co.,  101 
U.  S.  443. 

When  in  a  suit  to  foreclose  a  mortgage  third  parties  intervene  and  attempt 
to  enforce  a  claim  for  materials  against  funds  in  the  hands  of  the  receiver,  the 
purchaser  of  the  road  is  not  liable  to  have  a  lien  filed  subsequently  by  said 
parties.     Haee  v.  Burlington,  C.  R.  &  M.  R.  Co.,  2  McCrary  558. 

Receivers'  certificates  have  not  priority  of  lien  to  a  mechanics1  lien  filed 
before  the  appointment  of  the  receiver,  notwithstanding  the  fact  that  such 
certificates  are  by  the  decree  of  the  court  made  a  first  lien  upon  the  road. 
Snow  v.  Winslow,  54  Iowa  200. 

According  to  some  authorities  mechanics1  liens  are  not  assignable.  Dana 
«>.  Miss.,  O.  &  R.  R.  R.  Co.,  27  Ark.  564 ;  Cairo  &  Vincennes  R.  R.  Co.  t. 
Falkney,  78  III.  116. 

But  see  contra  Chicago,  etc.,  R.  R.  Co.  v.  Sturgis,  44  Mich.  538;  Austin  & 
N.  W.  R.  Co.  *.  Rucker  et  al.y  12  Am.  &  Eng.  R.  R.  Cas.  259. 

And  a  party  taking  up  at  the  request  of  a  railroad  company  certificates  of 
indebtedness  given  to  its  laborers  and  others  for  boarding  hands  is  not  enti- 
tled to  a  lien.     Cairo  &  V.  R.  Co.  v.  Falkney,  78  III.  116. 


RAILROAD   COMMISSIONERS.  507 


.    In  re  Railroad  Commissioners 

(15  Nebraska  Reports,  679.) 

The  legislature  of  Nebraska  have  no  power  under  the  constitution  to 
create  railroad  commissioners.  The  supervision  of  railroads  by  a  commis- 
sion would  be  proper,  but  the  power  must  be  conferred  on  executive  officers 
already  existing. 

This  was  a  matter  coming  before  the  court  by  the  following 
document: 

"Whereas,  The  constitutionality  of  the  railway  commissioner 
system  has  been  questioned,  and  there  are  differences  of  opinion 
among  the  members  of  this  legislature  as  to  the  construction  of 
sec.  26  of  article  V.  of  the  constitution  of  the  State  of  Nebraska, 
which  provides  that  i  No  other  executive  State  office  shall  be  con- 
tinned  or  created,' 

"  Therefore  ha  it  Resolved,  That  the  members  of  the  supreme 
court  of  this  State  be  and  are  hereby  respectfully  requested  to- 
answer  the  following  questions : 

"  1st.  Would  railway  commissioners  be  State  executive  officers, 
or  would  the  office  of  railway  commissioner  of  the  State  be  a  State 
executive  office  if  created  by  the  legislature  ? 

"  2d.  Would  such  an  office  if  created  by  the  legislature  come 
within  the  inhibition  of  the  constitution  ? 

"  3d.  Would  a  law  regulating  the  management  of  railroads  in 
Nebraska  under  the  commissioner  system  be  obnoxious  to  any 
provision  or  provisions  of  the  constitution  of  this  State  ? 

u  4th.  In  your  opinion  could  such  a  railroad  commissioner  law 
be  framed  that  would  be  capable  of  enforcement? 

"  You  are  most  respectfully  requested  to  answer  the  above  and 
foregoing  questions  in  full  at  your  earliest  possible  convenience. 

"I  certify  the  above  to  be  a  correct  copy  of  the   resolution: 

adopted  by  the  house  of  representatives  on  Jan.  22,  1883. 

"  Bead.  D.  Slaughteb, 

"  Chief  Clerk. 
"  Lincoln,  Jan.  23,  '83." 

OPINION  OF  THE   JUDGES.        ' 

To  the  Honorable  the  House  of  Representatives  of  Nebraska : 

We  have  the  honor  to  acknowledge  the  receipt  of  a  copy  of  a. 
resolution  adopted  by  your  honorable  body  on  the  22d  day  of  the- 
present  month,  whereby  the  judges  of  the  supreme  court  were  re- 
quested to  answer  the  important  question  hereinafter  stated. 
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While  we  cheerfully  comply  with  that  request,  we  desire  in  the 
first  place  to  say,  that  courts  or  judicial  ofhcers,  iu  this  State  at 
least,  are  but  seldom  called  upon  to  decide  or  pass  an  opinion  upon 
important  legal  or  constitutional  questions  without  first  having  the 
benefit  of  argument  by  counsel,  who,  stimulated  by  considerations 
of  professional  pride  and  the  pecuniary  interests  of  their  clients, 
have  usually  exhausted  the  libraries  of  learning  in  search  for  rea- 
sons and  precedents  to  sustain  their  respective  sides  of  the  question 
and  the  theories  upon  which  they  may  be  sustained,  and  even  then 
it  not  unfrequently  happens  that  a  conclusion  reached  under  these 
favorable  circumstances  may  be  reversed  or  materially  modified 
after  being  brought  to  the  test  of  experience  and  that  free  and 
enlightened  discussion  which  the  opinions  of  judges  as  well  as  the 
acts  of  legislators  must  undergo  in  this  age  and  country.  We 
therefore  enter  with  diffidence  upon  the  examination  of  these 
important  questions  which,  so  far  as  we  know,  are  now  presented 
for  the  first  time  under  our  constitution,  and  in  which  examination 
we  are  without  the  aid  of  argument  or  discussion. 

Taking  up  the  questions  in  the  order  in  whi<jh  they  are  pre- 
sented by  the  resolution,  the  first  is  as  follows  : 

First.  Would  railway  commissioners  be  State  executive  officers, 
or  would  the  office  of  railway  commissioners  of  the  State  be  a  State 
executive  office  if  created  by  the  legislature?  As  railway  commis- 
sioners are  at  present  unknown  to  tiie  constitution  and  law6  of  this 
State,  we  take  it  for  granted  that  the  house,  in  the  wording  of  the 
resolution,  had  reference  to  those  officers  as  known  to  the  laws  of 
some  of  our  sister  States.  In  looking  into  the  statute  of  the  State 
of  Iowa,  for  instance,  we  find  a  law  making  it  the  duty  of  the  gov- 
ernor, by  and  with  the  advice  and  consent  of  the  executive  coun- 
cil, to  appoint  three  competent  persons  (one  of  whom  shall  be  a 
civil  engineer),  who  shall  constitute  a  board  of  railroad  commis- 
sioners, etc.  The  act  in  its  several  sections  provides  salaries  for 
these  commissioners,  to  be  paid  out  of  the  State  treasury  ;  that  they 
shall  hold  their  offices  at  tile  State  capital ;  and  in  many  provisions 
makes  their  duties  coextensive  with  the  limits  of  the  State. 
There  can  be  no  doubt  then  that  were  a  commission  of  this  gene- 
ral character  provided  for  by  an  act  of  the  legislature  of  this  State, 
and  such  act  contained  the  same  or  similar  provisions  as  those  con- 
tained in  the  act  of  the  Iowa  legislature  referred  to,  such  commis- 
sioners would  be  State  officers.  Whether  they  would  be  State  ex- 
ecutive officers,  within  the  meaning  of  our  constitution,  must  be 
-determined  by  an  examination  of  the  provisions  of1  that  instru- 
ment. 

The  first  clause  of  article  II.  of  the  constitution  is  in  the  fol- 
lowing language:  "  The  powers  of  the  government  of  this  State 
tire  divided  into  three  distinct  departments — the  legislative*  execu- 
tive and  judicial." 
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Articles  III.  and  IV.  are  devoted  to  the  legislative  department, 
vesting  its  authority  in  a  senate  and  house  of  representatives, 
limiting  their  powers,  apportioning  their  representation  among  the 
several  counties  of  the  State,  etc.,  etc. 

Article  V.  is  devoted  to  the  executive  department,  and  provides 
that  it  "  shall  consist  of  a  governor,  lieutenant-governor,  secretary 
of  state,  auditor  of  public  accounts,  treasurer,  superintendent  of 

fniblic  instruction,  attorney-general,  and  commissioner  of  public 
ands  and  buildings,  etc." 

Article  VI.  is  devoted  to  "  the  judicial  department." 

The  powers  of  the  State  government  being  thus,  by  the  fundamen- 
tal law,  divided  into  these  three  distinct  departments,  it  is  clearly 
incompetent  for  the  legislature  to  create  a  commission  and  invest 
it  with  any  official  power,  without  assigning  the  duties  thereof  to 
one  or  the  other  of  them.  The  powers  and  duties  of  railroad  com- 
missioners, as  defined  bv  the  statute  of  Iowa  above  referred  to,  are 
inherently  executive.  "Webster,  in  defining  this  word,  says :  uIn 
government,  executive  is  distinguished  from  legislative  and  judi- 
cial ;  legislative  being  applied  to  the  organ  or  organs  of  govern- 
ment which  make  the  laws ;  judicial,  to  that  whicli  interprets  and 
applies  the  laws;  and  executive,  to  that  which  carries  them  into 
effect."  Even  were  it  not  inhibited  bv  other  clauses  of  the  con- 
stitution,  we  do  not  think  that  it  is  desired  or  contemplated  to  in- 
vest such  railway  commission  with  the  power  to  make  laws,  or 
even  to  interpret  or  apply  them,  but  that  such  duties  would  be  to 
aid  in  carrying  the  laws  into  effect. 

Hence  their  duties  would  be  executive,  aud  if  State  officers,  if 
paid  out  of  the  State  treasury,  and  their  field  of  duty  coextensive 
with  the  territorial  limits  of  the  State,  they  would  be  State  execu- 
tive officers. 

The  second  question  :  "  Would  such  an  office,  if  created  by  the 
legislature,  come  within  the  inhibitions  of  the  constitution  ?  v  can, 
we  think,  after  what  has  been  said  above,  be  answered  by  quoting 
a  section  of  the  constitution.  Article  V.,  after  twenty-five  sec- 
tions devoted  to  the  designation  of  the  officers  which  shall  consti- 
tute the  executive  department,  their  election,  qualification,  terms 
of  office,  duties  and  salaries,  concludes  with  the  following  :  "  Sec. 
26.  No  other  executive  State  office  shall  be  continued  or  created, 
and  the  duties  now  devolving  upon  officers  not  provided  for  by 
this  constitution  shall  be  performed  by  the  officers  herein  created. 

The  creation  of  an  executive  State  office,  or  the  providing  for 
the  election  or  appointment  of  an  executive  State  officer  not  pro- 
vided for  in  said  article,  could  not  well  have  been  more  clearly  in- 
hibited. 

The  two  remaining  questions  may  be  stated  and  answered  to- 
gether. 

Third.     "  Would  a  law  regulating  the  management  of  railroads 
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in  Nebraska  under  the  commissioners'  system  be  obnoxious  to  any 
provision  or  provisions  of  the  constitution  of  this  State?" 

Fourth.  u  In  your  opinion,  could  such  a  railroad  commission 
law  be  framed  that  would  be  capable  of  enforcement  ?  " 

In  answering  the  former  questions,  we  have  seen  that  all  execu- 
tive power  must  be  enforced  b}T  the  officers  provided  for  by  article 
V.,  as  constituting  the  executive  department,  and  that  the  powers 
imposed  upon  railroad  commissioners  by  the  statute  of  the  State  of 
Iowa  (and  we  presume  the  6ame  to  be  of  other  States  which  have 
resorted  to  similar  legislation)  are  executive,  we  know  of  no  con- 
stitutional inhibition  to  the  imposition  of  additional  executive 
power,  as  such,  upon  any  or  either  of  the  officers  constituting  the 
executive  department,  and  we  do  think  it  within  the  scope  01  leg- 
islative wisdom  to  frame  a  law  for  the  regulation  of  the  manage- 
ment of  railroads  under  the  commissioner  svstem,  with  the  above 
limitation  as  to  the  personnel  of  the  commissioners,  and  within 
the  limits  of  the  constitutional  powers  of  government  over  private 
or  corporate  rights,  which  would  be  capable  of  enforcement. 


New  Orleans,  Mobile  and  Texas  K.  X.  Co. 

v. 
State  of  Mississippi. 

(112  United  States  Report*,  19) 

The  effect  of  the  act  of  tbe  legislature  (Laws  Miss.,  1857,  pp.  332,  335, 
was  to  require,  as  a  condition  upon  which  the  New  Orleans,  Mobile  &  Texas 
R.  R.  Co.  could  construct  its  road  over  the  Pearl  river  on  the  line  between 
the  States  of  Louisiana  and  Mississippi,  that  it  should  build  and  maintain 
a  drawbridge,  which,  when  open,  would  leave  in  the  channel  of  the  Pearl 
river  space  for  passing  vessels  at  least  60  feet  wide;  and  there  is  nothing  in 
the  said  act  or  in  the  legislation  by  congress  (15  St.  38.  Act  March  2, 
1868)  which,  expressly  or  by  implication,  in  any  degree  diminishes  the 
legal  obligation  of  the  railway  company  to  construct  and  maintain  such  a 
drawbridge. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Mississippi. 

The  following  clauses  in  an  act  of  the  legislature  of  Mississippi, 
approved  February  7, 1867,  relating  to  plaintiff  in  error,  are  referred 
to  in  the  opinion ;  u  And  it  is  also  provided  that  said  company 
is  authorized  and  empowered  to  construct  and  maintain  its  &iid 
railroad  over  and  across  any  of  the  waters  of  this  State  on  the  line 
of  the  suine  by  bridges ;  provided,  however,  that,  in  the  central  por- 
tion of  the  channel  of  tlie  Pearl  river,  of  the  Bay  of  St.  Louis,  of 
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the  Bay  of  Biloxi,  and  of  the  East  Pascagoula  river,  and  in  each  of 
them,  said  company  shall  construct  and  maintain  a  drawbridge, 
which,  when  open,  shall  give  a  clear  space  for  the  passage  of  vessels, 
of  not  less  than  sixty  feet  in  width,  and  said  company,  after  the 
construction  of  the  said  drawbridges,  shall,  at  all  times  thereafter, 
provide  that  said  drawbridges  shall  be  opened  for  the  passage  of 
any  and  all  vessels  seeking  to  pass  through  the  same  without  un- 
necessary delay :  provided,  however,  that  in  case  the  company  shall 
locate  the  line  of  their  road  across  the  channel  of  the  Rigolet,  at  a 

Stint  south  of  or  below  the  principal  entrance  of  Pearl  river  into  the 
igolet,  then  the  said  company  shall  not  be  required  to  construct 
a  drawbridge  across  any  bayou  leading  into  Pearl  river,  or  across 
auy  small  pass  or  mouth  of  said  river.  It  is  also  provided  that  such 
part  of  this  section  as  relates  to  Pearl  river,  if  the  line  of  the  road 
shall  be  located  across  the  said  river  at  a  point  where  it  constitutes 
the  boundary  line  between  the  State  of  Mississippi  and  the  State  of 
Louisiana,  shall  not  take  effect  until  the  State  of  Louisiana  has  consent- 
ed to  ana  authorized  the  same,  or  said  company  has  built  such  a 
bridge  across  said  Pearl  river,  for  its  said  railroad,  as  shall  be  in 
accordance  with  this  section,  and  also  with  any  authority  or  power 
granted  to  said  company  by  the  said  States  of  Louisiana  in  the 
premises,  and  such  drawbridge  may  be  built  in  the  centre  of  the 
channel  of  said  Pearl  river,  or  in  that  portion  of  the  same  within 
the  territory  of  the  State  of  Louisiana  or  of  this  State,  as  most  con- 
venient for  public  use."      Laws  Miss.  1867,  pp.  332,  335,  336. 

Also  the  following  clauses  in  an  act  of  the  legislature  of  Louis- 
iana, approved  August  19, 1868,  in  reference  to  the  same  company  : 
"  And  it  is  also  provided  that  said  company  is  authorized  and  em- 
powered to  construct  and  maintain  its  said  railroad  over  and  across 
the  waters  of  the  State  of  Louisiana,  known  as  the  Pass  Chef  Men- 
teur,  Little  Rigolet,  Great  Rigolet,  or  that  part  of  Lake  Pontchar- 
train  east  of  the  west  line  of  Point  aux  Herbs,  and  the  West  Pearl 
river,  and  other  streams  and  bayous  between  Lake  Pontchartrain 
and  Pearl  river,  by  bridges:  Provided,  however,  that  in  the 
channel  of  that  part  of  Lake  Pontchartrain  hereinbefore  named, 
there  shall  be  constructed  and  maintained  by  said  company  a 
drawbridge,  which,  when  open,  shall  give  a  clear  space  for  the 
passage  of  vessels,  of  not  less  than  one  hundred  feet  in  width  ;  and 
in  the  channel  of  the  Pearl  river  the  said  company  shall  construct 
and  maintain  a  drawbridge,  which,  when  open,  shall  give  clear 
space  for  the  passage  of  vessels,  of  not  less  than  sixty  feet  in  width, 
except  in  case  the  company  shall  locate  their  road  across  the  Great 
Rigolet  at  a  point  south  of  (or  below)  the  principal  entrance  of 
Pearl  river  into  the  Great  Rigolet,  when  the  company  shall  only  be 
required  to  construct  one  drawbridge,  which  shall  be  in  the  chan- 
nel of  the  Great  Rigolet,  as  hereinbefore  named  :  and  6aid  com- 
pany, after  the  construction  of  the  6aid  drawbridges  or  drawbridge, 
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shall,  at  all  times  thereafter,  provide  that  said  drawbridges,  or 
drawbridge  shall  be  opened  for  the  passage  of  any  and  all  vessels 
through  the  same  without  unnecessary  delay.  It  is  also  provided 
that  said  part  of  this  section  as  relates  to  Pearl  river,  if  the  line  of 
the  road  shall  be  located  across  the  said  river  at  a  point  where  it 
constitutes  the  boundarv  line  between  the  State  of  Louisiana  and  the 
State  of  Mississippi,  shall  not  take  effect  until  the  State  of  Missis- 
sippi has  consented  to  and  authorized  the  same,  or  said  company  has 
built  such  abridge  across  said  Pearl  river  for  its  said  railroad  as 
6hall  be  in  accordance  with  this  section  and  also  with  any  authority 
or  power  granted  to  said  company  by  the  State  of  Mississippi  in  the 
premises ;  and  6iich  drawbridge  may  be  built  in  the  centre  of  the 
channel  of  said  Pearl  river,  or  in  that  portion  of  the  same  within 
the  territory  of  the  State  of  Mississippi,  or  of  this  State,  as  most 
convenient  for  public  U6e."     Acts  La.  1869,  No.  28,  p.  32. 

Gaylord  B.  Clark  and  Thos.  L.  Bayne  for  plaintiff  in  error. 

J.  Z.  George  for  defendant  in  error. 

Harlan,  J. — This  case  has  been  heretofore  in  this  court  upon  a 
question  of  jurisdiction,  and  is  reported  as  Railroad  Co.  v.  Missis- 
sippi, 102  U.  S.  135.  The  supreme  court  of  Mississippi,  in  ac- 
cordance with  our  decision,  reversed  the  judgment  of  tlie  inferior 
State  court,  with  directions  to  6et  aside  all  orders  made  subsequent 
to  the  presentation  of  the  company's  petition  and  bond  for  the 
removal  of  the  cause,  and  to  proceed  no  further.  The  case  was 
thereafter  tried  in  the  circuit  court  of  the  United  States.  The 
object  of  the  suit  is,  by  mandamus,  to  compel  the  railroad  com- 
pany, whose  line  extends  from  Mobile  to  New  Orleans,  to  construct 
and  maintain  in  the  channel  of  Pearl  river,  where  that  stream  i& 
crossed  by  the  company's  road,  on  the  line  between  Mississippi  and 
Louisiana,  a  drawbridge,  which,  when  open,  will  give  a  clear  space 
of  not  less  than  60  feet  in  width  for  the  passage  of  vessels.  It  would 
seem  from  the  uncontro verted  allegations  of  the  petition  that  the 
bridge  originally  constructed  by  the  company  across  Pearl  river 
had  no  draw,  although  the  channel,  at  that  point,  according  to  the 
coast  chart,  has  about  45  feet  depth  of  water,  and  the  river  is 
nearly  300  yards  in  width.  But,  in  the  answer  filed  in  the  circuit 
court,  it  was  averred,  and  the  demurrer  to  it  admitted,  that  there 
was,  at  that  time,  a  draw  which  gave  a  clear  space  for  the  passage 
of  vessels  of  34  to  36  feet  in  width.  By  the  final  judgment,  a  per- 
emptory mandamus  was  awarded  requiring  the  company  to  remove 
the  present  bridge,  and  in  lieu  thereof  construct  and  maintain  one 
giving  a  clear  space  of  not  less  than  60  feet  in  width.  It  is  pro- 
vided in  the  judgment  that  such  drawbridge  may  be  built  "either 
in  the  centre  of  the  channel  of  Pearl  river,  or  in  that  portion  of 
the  same  within  the  territory  of  the  State  of  Louisiana,''  or  of 
Mississippi,  as  "  may  be  most  convenient  for  public  use."     The  con- 
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trolling  question  is  whether  the  railroad  company  is  under  any 
legal  obligation  to  construct  and  maintain  a  drawbridge  of  the 
kind  specified  in  the  judgment  of  the  circuit  court. 

The  company  was  incorporated  by  an  act  of  the  general  assembly 
of  Alabama,  approved  November  24,  1866,  with  authority  to  con- 
struct a  railroad  from  the  city  of  Mobile  to  any  point  on  the  line 
between  Alabama  and  Mississippi ;  and  also,  in  continuation  thereof, 
a  railroad  through  Mississippi  and  Louisiana,  with  such  rights, 
privileges,  and  franchises  as  might  be  granted  to  the  corporation 
by  the  latter  States.  Laws  Ala.  1866-67,  p.  6.  Its  existence  as  a 
corporation  was  recognized  aad  approved  by  an  act  of  the  legisla- 
ture of  Mississippi,  approved  February  7,  1867,  by  which  it  was 
permitted  to  have,  exercise,  and  enjoy,  within  that  State,  the  rights, 
powers,  privileges,  and  franchises  granted  to  it  by  the  State  of 
Alabama,  subject  to  the  conditions,  provisions,  and  restrictions  pre- 
scribed in  said  act,  and  by  the  general  laws  of  Mississippi.  By  the 
same  act  the  company  was  authorized  to  construct  and  maintain  a  rail- 
road from  any  point  on  the  line  between  Mississippi  and  Louisiana, 
thence  toward  and  to  any  point  on  the  line  between  Mississippi 
and  Alabama,  and  extend  the  same,  as  contemplated  in  its  act  of 
incorporation,  from  the  western  boundary  of  the  State  to  New 
Orleans,  and  from  its  eastern  boundary  to  Mobile.  It  was  given 
a  right  of  way  across  any  waters,  water-courses,  rivers,  bay,  inlet, 
street,  highway,  turnpike,  or  canal  within  Mississippi,  subject,  how- 
ever, to  the  condition  that  "  the  said  company  shall  preserve  any 
water-course,  street,  highway,  turnpike,  or  canal  which  its  said  rail- 
road may  so  pass  upon,  along,  intersect,  touch,  or  cross,  so  as  not  to 
impair  its  usefulness  to  the  public  unnecessarily ;  or,  if  temporarily 
impaired  in  and  during  the  construction  of  said  railroad,  the  said 
company  shall  restore  the  same  to  its  former  state,  or  to  any  such 
state  that  its  usefulness  and  convenience  to  the  public  shall  not  be 
unnecessarily  or  materially  impaired  or  injured." 

But  that  part  of  the  act  which  has  special  reference  to  the  issues 
in  this  case,  and  upon  the  construction  and  effect  of  which  depend 
the  rights  of  the  parties,  is  given  in  the  statement  preceding  this 
opinion.  It  will  be  observed  that  reference  is  made  to  "  the  central 
portion  of  the  channel  of  the  Pearl  river,"  and  also  to  the  "  princi- 
pal entrance  of  Pearl  river  into  the  Rigolet."  It  was  not  disputed 
in  argument  that  two  district  localities  are  here  described.  •  Pearl 
river  is  about  375  miles  in  length.  $  rises  in  the  centre  of  Missis- 
sippi, and  is  navigable  by  small  craft,  in  good  stages  of  water,  as 
far  as  Jackson,  the  capital  of  the  State.  Sunning  southwardly,  it 
empties  by  one  of  its  mouths  into  Lake  Borgne,  and  by  other 
mouths  into  the  Rigolet — commonly  called  the  Great  Rigolet.  The 
main  or  eastern  branch  of  the  Pearl,  emptying  into  Lake  Borgne, 
constitutes,  for  about  100  miles  above  its  mouth  to  the  31st  deg.  of 
north  latitude,  the  dividing  line  between  Mississippi  and  Louisiana. 
20  A.  &  E.  R.  Cas.— 88 
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3  St.  348.  The  other  branch,  constituting  a  water-way  between  the 
main  river  and  the  Great  Rigolet,  is  wholly  within  the  State  of 
Louisiana.  It  is  clear  that  the  words  "  in  the  central  portion  of 
the  channel  of  the  Pearl  river"  have  reference  to  the  main  or  eastern 
branch,  which  constitutes  the  dividing  line  between  Mississippi  and 
Louisiana,  and  consequently  that  it  was  in  the  channel  of  that  braneh 
(if  the  road  was  located  across  it)  that  the  company  was  required  to 
construct  and  maintain  a  drawbridge,  giving  a  clear  space  of  not 
less  than  60  feet*  in  width. 

But  the  company's  contention  is  that  the  legislature  of  Mississippi 
intended  to  relieve  it  from  all  obligation  to  construct  a  drawbridge 
in  that  branch  of  Pearl  river,  upon  its  locating  the  road  at  some 
point  "south  of  or  below  the  principal  entrance  of  Pearl  river* 
into  the  Great  Rigolet;  this,  because,  in  that  contingency,  the  act 
expressly  declares  that  the  company  "shall  not  be  required  to  con- 
struct a  drawbridge  across  any  bayou  leading  into  Pearl  river,  or 
across  any  smalV  pass  or  mouth  of  said  river."  This  construction 
of  the  statute  necessarily  implies  that  the  legislature  of  Mississippi 
— although  carefully  providing  that  the  water-courses  and  other 
highways  of  the  State,  across  which  the  road  was  constructed, 
should  be  preserved  against  material  or  permanent  impairment  of 
their  usefulness  to  the  public — was  willing,  in  consideration  merely 
of  the  road  being  located  in  Louisiana  south  of-  or  below  the  prin- 
cipal entrance  of  the  Pearl  river  into  the  Great  Rigolet,  to  have 
the  mouth  of  the  main  or  eastern  branch  of  that  river  closed  en- 
tirely against  vessels  engaged  in  commerce.  We  say  "  closed  en- 
tirely," because  the  position  of  the  company  is  that  the  present 
drawbridge  was  constructed  by  it  voluntarily,  and  without  any 
legal  obligation  whatever  to  do  so ;  and  that  it  has  the  right,  con- 
sistently with  the  restrictions  imposed  upon  it  by  the  Mississippi 
act,  to  span  Pearl  river  with  a  bridge  having  no  draw,  and,  con- 
sequently, with  a  bridge  that  would  wholly  prevent  vessels  pass- 
ing from  Lake  Borgne  into  Pearl  river,  or  from  Pearl  river  into 
Lake  Borgne. 

There  is  just  enough  in  the  peculiar  and  confused  wording  of 
the  Mississippi  statute  to  furnish  plausible  ground  for  6uch  a  con- 
struction of  its  provisions.  But  we  are  satisfied  that  the  State  did 
not  intend  to  put  it  in  the  power  of  the  railroad  company  to  de- 
stroy, for  all  purposes  of  navigation,  that  branch  of  Pearl  river 
which  empties  into  Lake  Bwgne.  There  is  no  ground  to  infer 
from  the  words  of  the  act  that  a  drawbridge  of  the  kind  indicated 
"in  the  central  portion  of  the  channel  of  Pearl  river"  was  deemed 
of  any  less  consequence  than  like  drawbridges  in  the  Bay  of  St.  Louis, 
the  Bay  of  Biloxi,  and  East  Pascagoula  river.  By  language  almost 
too  clear  to  require  construction,  it  was  made  a  condition  of  the 
exercise  within  Mississippi  of  the  corporate  privileges  and  franchises 
jf  the  company  that  it  should  construct  and  maintain  in  each  of 
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those  water-ways  across  which  its  road  might  be  located,  a  draw- 
bridge  which  when  open  would  give  a  clear  space  of  not  less  than 
60  feet  in  width.  This  construction  finds  strong  support  in  the 
clause  immediately  succeeding  that  which  refers  to  the  possible 
location  of  the  road  at  a  point  south  of  the  principal  entrance  of 
the  Pearl  river  into  the  Great  Rigolet.  If  the  line  of  the  road  was 
located  across  the  Pearl  river  at  a  point  where  it  constitutes  the 
-dividing  line  between  Mississippi  and  Louisiana,  then  the  section, 
so  far  as  it  related  to  Pearl  river,  was  not  to  take  effect  until 
Louisiana  gave  its  assent,  or  the  company  built  such  a  bridge  across 
the  Pearl  river  as  was  in  accordance  as  well  with  that  section  as 
with  the  authority  granted  to  the  company  by  Louisiana ;  in  which 
«vent  "such  drawbridge  may  be  built  in  the  centre  of  the  channel 
of  said  Pearl  river,  or  in  that  portion  of  the  same  within  the  terri- 
tory of  the  State  of  Louisiana,  or  of  this  State,  as  may  be  most 
convenient  for  public  use.  So  far  from  the  legislature  being 
willing  to  dispense  with  a  draw  60  feet  in  width  across  the  channel 
of  Pearl  river  upon  the  location  of  the  road  south  of  the  principal 
entrance  of  Pearl  river  into  the  Great  Rigolet,  it  would  seem  that 
great  care  was  taken  to  secure  the  assent  of  Louisiana  to  just  such 
a  bridge  across  Pearl  river  as  the  Mississippi  act  contemplated. 

The  error  in  the  argument  in  behalf  of  the  company  is  in  assum- 
ing it  to  be  indisputably  clear  that  the  words  "mouth  of  said 
river,"  in  the  clause  or  proviso  relating  to  the  location  of  the  road 
south  of  the  principal  entrance  of  Pearl  river  into  the  Rigolet,  re- 
fers to  the  mouth  of  that  branch  of  Pearl  river  which  empties  into 
Lake  Borgne.  That  construction  of  the  words  "  mouth  of  said 
river"  implies  that  there  was  some  provision  of  the  Mississippi  act 
requiring  the  company  to  construct  its  drawbridge  at  the  junction 
between  Pearl  River  and  Lake  Borgne.  But  no  such  provision  is 
•contained  in  the  act.  Had  the  road  not  been  located  south  of  the 
principal  entrance  of  Pearl  river  into  the  Great  Rigolet,  the  com- 
pany could  have  constructed  its  drawbridge  in  the  channel  of  the 
main  river  at  any  point  above  its  mouth  on  the  line  between  Mis- 
sissippi and  Louisiana.  We  incline  to  the  opinion  that  the  words 
*"  mouth  of  said  river"  were  intended  to  refer  to  one  of  the  mouths 
of  that  branch  of  the  Pearl  emptying  into  the  Great  Rigolet.  The 
Pearl  formed,  or  was  supposed  to  form,  a  junction  with  the  Great 
Rigolet  by  more  than  one  mouth.  There  is  a  principal  entrance 
•or  mouth,  or  the  Mississippi  legislature  supposed  there  was,  and 
there  is,  or  there  was  supposed  to  be,  a  small  pass  or  small  mouth 
of  that  branch  of  the  Pearl  in  the  same  locality.  If  the  road  was 
located  across  the  channel  of  the  Great  Rigolet  south  of,  or  below, 
the  principal  entrance  of  the  Pearl  river  into  the  Great  Rigolet, 
the  water-way  connecting  Pearl  river  and  the  Great  Rigolet  would 
not  be  materially  obstructed  by  the  railroad  bridge  across  the  latter ; 
and  it  would,  consequently,  not  be  vital  to  the  people  of  Mississippi^ 
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interested  in  the  navigation  of  the  river,  that  drawbridges  should 
be  constructed  across  bayous  leading  into  Pearl  river,  in  that 
locality,  or  across  any  small  pass  or  [small]  mouth  of  said  river, 
near  the  line  upon  which  the  road  was  located.  As  the  location 
of  the  road  south  of  the  principal  entrance  of  Pearl  river  into  the 
Rigolet  would  secure  unobstructed  navigation  between  the  Great 
Rigolet  and  the  main  river,  through  that  branch  of  Pearl  river  which 
empties  into  the  Great  Rigolet,  the  legislature  of  Mississippi  was  will- 
ing to  declare  that  the  construction  and  maintenance  of  drawbridges 
across  "  any  bayou  leading  into  Pearl  river,  or  across  any  small  pass  or 
[small]  mouth  of  said  river,"  was  not  a  condition  precedent  to  the 
exercise  by  the  company  within  her  limits  of  its  corporate  franchises 
and  privileges.  Such,  we  think,  is  the  more  reasonable  construction 
of  the  clause  in  the  Mississippi  act  upon  which  the  company  rests  its 
claim  of  exemption  from  the  duty  to  construct  and  maintain  such* 
a  drawbridge  as  is  described  in  the  final  judgment. 

It  was  claimed  in  argument  that  the  provisions  of  an  act  passed 
August  19>  1868,  by  the  legislature  of  Louisiana,  in  reference  to- 
this  railroad  company,  sustains  the  construction  of  the  Mississippi 
act  for  which  the  railroad  company  contends.  So  much  of  the^ 
Louisiana  act  as  bears  upon  this  point  is  also  given  in  the  statement 
preceding  this  opinion.  If  the  provisions  of  the  Louisiana  act  may 
te  consulted  in  determining  the  construction  of  the  statute  of  Mis- 
sissippi, we  do  not  perceive  anything  in  them  which  should  lead  to 
a  conclusion  different  from  that  already  indicated.  The  slight  dif- 
ference in  the  phraseology  of  the  two  acts  does  not  justify  the  be- 
lief that  the  Louisiana  legislature  contemplated  that  the  railroad 
company  might  cross  the  Pearl  river,  on  the  boundary  line  between- 
that  State  and  Louisiana,  by  the  bridge  which  contained  no  draw. 
When  the  Louisiana  act  provided  that,  upon  the  location  of  the  road 
across  the  Great  Rigolet,  at  a  point  south  of  the  principal  entrance 
of  the  Pearl  river  into  the  Great  Rigolet,  "  the  company  shall  only 
be  required  to  construct  one  drawbridge,  which  snail  be  in  the 
channel  of  the  great  Rigolet,"  it  was  not  meant  to  dispense  with 
the  drawbridge  required  to  be  maintained  in  the  channel  of  the 
Pearl  river  at  the  point  where  the  road  crossed  that  stream  on  the- 
dividing  line  between  Louisiana  and  Mississippi.  As  already 
stated,  the  location  of  the  road  below  the  principal  mouth  by 
which  the  Pearl  emptied  into  the  Great  Rigolet,  secured  naviga- 
tion through  that  mouth,  against  obstruction ,  consequently,  a  draw- 
bridge would  be  unnecessary  across  other  and  smaller  months  by 
which  the  Pearl  formed  a  junction  with  the  Great  Rigolet.  To- 
avoid  the  possibility  of  any  one  claiming  that  drawbridges  should 
be  constructed  over  all  the  mouths  of  the  Pearl,  large  and  small, 
crossed  by  the  road  in  the  vicinity  of  its  junction  with  the  Great 
Rigolet,  it  was  provided  that  in  the  event  the  road  passed  below 
the  principal  entrance  of  Pearl  river  into  the  Great  Rigolet,  only 
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one  drawbridge  need  be  maintained  in  that  locality,  and  that  one 
over  the  Great  Rigolet. 

One  other  point  pressed  upon  our  attention  remains  to  be  con- 
sidered. By  an  act  of  congress  approved  March  2,  1868  (15  St. 
38),  this  railroad  company  was  empowered  and  authorized  to  con- 
struct and  maintain  bridges  over  navigable  waters  of  the  United 
States  on  its  route  between  New  Orleans  and  Mobile.  That  act 
declared  that  the  railroad  and  its  bridges,  when  constructed,  com- 
pleted, and  in  use  in  accordance  with  that  act  "  and  the  laws  of  the 
several  States  through  whose  territory  the  same  6b all  pass,  shall  be 
deemed,  recognized,  and  known  as  lawful  structures  and  a  post- 
road,  and  are  hereby  declared  as  such."  The  same  act  declares,  by 
way  of  proviso,  that  the  company,  in  the  construction  of  its  bridges 
over  and  across  the  waters  known  as  East  Pascagoula,  the  Bay  of 
Biloxi,  the  Bay  of  St.  Louis,  and  the  Great  Rigolet,  shall  construct 
and  maintain  drawbridges  in  the  channels  thereof,  which,  when 
open,  shall  give  a  clear  space  for  the  passage  of  vesseb  of  not  less 
than  80  feet  in  the  channels  of  East  Pascagoula  river,  of  the  Bay  of 
Biloxi,  and  of  the  Bay  of  St.  Louis,  and  of  not  less  than  100  feet 
in  the  channel  of  the  Great  Rigolet.  There  is  nothing  in  this 
legislation  by  congress  which,  expressly  or  by  implication,  dimin- 
ishes, in  any  degree,  the  legal  obligation  of  the  railroad  company 
to  maintain  such  drawbridge  in  the  channel  of  the  Pearl  river,  09 
the  line  between  Mississippi  and  Louisiana,  as  is  required  by  the 
laws  of  those  States.  No*  does  the  act  of  congress  affect  the  author- 
ity of  any  court  of  competent  jurisdiction,  as  to  the  parties,  to 
compel  the  discharge  of  that  obligation.  While  congress  provided 
that  the  drawbridges  over  the  East  Pascagoula  river,  the  Bay  of 
St.  Louis,  and  the  Bay  of  Biloxi  should  give  a  clear  space  of  80. 
rather  than  60  feet  in  width  for  the  passage  of  vessels,  it  did  not 
dispense  with  the  requirement  in  the  statutes  of  Mississippi  and 
Louisiana  of  a  drawbridge  in  the  channel  of  Pearl  river.  Presum- 
ably, congress  was  of  opinion  that  a  drawbridge  in  that  river,  giv- 
ing a  clear  space  of  60  feet,  was  ample  for  all  purposes  of  naviga- 
tion. Hence,  the  act  of  March  2,  1868,  made  no  specific  reference 
to  Pearl  river.  The  duty  imposed  by  the  States  upon  the  railroad 
<jorapany,  in  respect  of  a  drawbridge  in  Pearl  river,  was  the  same 
after,  as  it  was  before,  the  passage  of  the  act  of  congress ;  for  that 
act,  in  express  words,  declares  the  railroad  and  its  bridges  to  be  law- 
ful structures  and  a  post-road,  "when  constructed,  completed,  and 
in  use"  in  accordance  with  the  act  of  congress  "and  the  laws  of 
the  several  States  through  whose  territory  the  same  shall  pass." 
Mississippi  gave  its  consent  to  the  exercise  and  enjoyment  by  this 
company  of  its  corporate  powers  within  her  limits  upon  the  con- 
dition, among  others,  that  it  should  construct  and  maintain  a  draw- 
bridge of  a  particular  kind  in  the  channel  of  Pearl  river  where 
that  stream  is  crossed  by  the  company's  road.     That  condition  not 
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having  been  performed,  the  State  has  a  right  to  ask  the  aid  of  the 
court  in  compelling  its  performance.     And,  in  granting  the  relief 
asked,  no  right  belonging  to  the  company  under  the  constitution  or 
laws  of  the  United  States  has  been  violated  or  withheld. 
Judgment  affirmed. 


Orbgonian  Ky.  Co.  (Limited) 

v. 
Oregon  Ry.  and  Nav.  Co. 

(Advance  Case,  United  States  Circuit   Court,  D.  Oregon.     December  1,  1884.) 

A  defendant  is  not  bound  to  inform  himself  concerning  the  truth  of  an  alle- 
gation, of  which  he  never  had  any  knowledge,  before  answering  the  same; 
and  a  denial  of  any  knowledge  or  information  thereof  is  a  sufficient  deniffl, 
and  will  not  be  stricken  out  as  sham  unless  it  plainly  appears  that  the  same 
is  false. 

A  frivolous  answer  or  defence  is  one  which  contains  nothing  that  effects  the 
plain  tiff '8  case,  and  may  be  stricken  out  on  motion ;  but  a  motion  to  strike  out 
for  frivolousness  is  not  well  taken  if  the  matter  included  in  it  is  material,  if 
true. 

In  an  action  by  a  corporation  on  a  contract,  a  denial  of  its  corporate  exist- 
ence goes  not  only  to  the  disability  of  the  plaintiff,  but  to  the  cause  of 
action  also,  and  is  therefore  a  plea  or  defence  in  bar  of  the  action,  and  will 
be  so  considered,  unless  expressly  pleaded  in  abatement. 

A  party  who  contracts  with  a  corporation,  as  such,  is  thereby  estopped,  in 
an  action  on  such  contract,  to  deny  its  corporate  existence  or  power  to  make 
such  contract ;  but  in  case  such  want  of  existence  or  power  is  pleaded  as  a  de- 
fence to  such  action,  the  corporation  must  claim  the  benefit  of  the  estoppel 
on  the  record,  or  the  same  will  be  considered  waived. 

When  the  matter  constituting  the  estoppel — the  compact — does  not  appear 
in  the  previous  pleadings,  it  must  be  set  up  by  replication ;  but  where  the 
same  does  so  appear,  the  estoppel  must  be  raised  by  demurrer. 

Action  to  recover  rent. 

John  W.  Whalley  and  William  Gilbert  for  plaintiff. 

Charles  B.  Bellinger  for  defendant. 

Deady,  J. — This  action  is  brought  by  the  Oregonian  Ry.  Co. 
(Limited),  a  foreign  corporation  alleged  to  have  been  formed  in 
Great  Britain  under  "The  Companies'  Act  of  1862,"  against  the 
Oregon  Ry.  <fe  Navigation  Co.,  a  domestic  corporation  formed* 
under  the  general  incorporation  act  of  Oregon  of  1862,  to  recover 
the  sum  of  $68,131,  alleged  to  be  due  the  plaintiff  for  the  use  of  its 
railway  in  Oregon,  commonly  called  the  "  narrow  gauge"  road,  for 
the  half  year  beginning  May  15,  1884. 

It  is  alleged  in  the  amended  complaint,  filed  August  15,  1884t 
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that  the  plaintiff  became  a  corporation  on  April  30,  1880,  by  cer- 
tain persons  making  and  delivering  for  registry  under  the  British 
act  aforesaid  a  "  memorandum  of  association"  and  "  articles  of 
association,"  as  therein  set  forth ;  that  the  defendant  became  a  cor- 
poration under  the  Oregon  act  aforesaid  on  June  13,  1879,  by 
certain  persons  making  and  tiling  articles  of  incorporation  to  that 
effect,  as  therein  set  forth;  that  on  August  1,  1881,  the  plaintiff 
was  the  owner  of  a  certain  railway  in  Oregon,  and  then  demised 
the  same  by  a  written  instrument  to  the  defendant  for  the  term  of 
96  years,  for  and  upon  a  yearly  rental  of  28,000  pounds  sterling,  to 
be  paid  in  half-yearly  installments  in  advance,  and  that  the  defend- 
ant, by  its  proper  officers,  duly  executed  said  instrument,  they  be- 
ing first  thereunto  fully  authorized  by  a  vote  of  its  directors  ;  and 
that  the  defendant  thereupon  entered  into  possession  of  the  railway 
and  operated  the  same,  but  lias  failed  to  pay  the  installment  of  rent 
falling  due  on  May  15,  1884. 

By  the  second  amended  answer  to  this  amended  complaint,  filed 
October  18, 1884,  the  defendant  expressly  admits  that  it  is  a  corpora- 
tion formed  under  the  laws  of  Oregon,  and  its  president  and  as- 
sistant secretary  signed  the  written  instrument  aforesaid,  and  that 
in  pursuance  thereof  it  entered  into  the  possession  of  said  railway 
and  operated  the  same  until  May  15, 1884,  when  it  offered  to  return 
the  same  to  the  plaintiff,  which  offer  was  declined,  and  that  it  has 
since  retained  the  possession  thereof,  only  under  a  special  agreement 
with  the  plaintiff,  not  material  to  the  present  inquiry,  and  denies 
(1)  that  tne  plaintiff  is  or  ever  was  a  corporation  under  the  com- 
panies act  of  1862,  or  otherwise,  or  at  all ;  (2)  that  the  law  of  Great 
britain  confers  on  the  plaintiff  the  power  to  lease  said  railway  ;  (3) 
knowledge  or  information  sufficient  to  form  a  belief  as  to  whether 
a  memorandum  or  articles  of  association  were  made  and  delivered 
for  registry,  as  alleged  in  the  complaint,  or  at  all ;  (4)  tlias  plaintiff 
is  or  ever  was  authorized  to  construct,  own,  operate,  lease,  or  sell  a 
railway  in  Oregon,  or  that  it  has  ever  complied  with  the  laws  of 
Oregon  on  the  subject  of  foreign  corporations  doing  business 
therein  ;  (5)  that  either  the  plaintiff  or  defendant  ever  had  author- 
ity to  execute  said  written  instrument,  or  any  indenture  for  the 
leasing  of  said  railway,  or  that  the  plaintiff  ever  demised  the  same 
to  the  defendant ;  and  (6)  that  any  sum  of  money  is  due  the  plain- 
tiff from  the  defendant;  and  avers  that  it  has  fully  paid  the  rental 
provided  for  in  said  pretended  lease  for  the  period  during  which  it 
was  in  possession  of  said  railway,  to-wit,  for  the  period  ending  May 
15,  1884. 

The  plaintiff  moves  to  strike  out  his  answer  as  being  "frivolous 
and  immaterial,"  and  for  judgment.  In  the  brief  submitted  by 
counsel  in  support  of  this  motion,  it  is  maintained  that  the  denials 
of  knowledge  or  information  concerning  the  alleged  execution  and 
delivery  of  the  memorandum  and  articles  of  association  are  insuffi- 
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cient,  because  they  relate  to  matters  which  are  of  record,  and  of 
which  the  defendant  can  inform  itself,  or  to  such  things  as  are  pre- 
snmtively  already  within  its  knowledge,  and  therefore  it  is  not  at 
liberty  to  controvert  the  allegation  otherwise  than  by  a  positive 
denial ;  citing,  Heatherly  v.  Hadley,  2  Or.  275;  State  v.  McGarrv, 
21  Wis.  500 ;  Hance  v.  Summing,  2  E.  D.  Smith,  48 ;  Curtis  v. 
Richards,  9  Cal.  38 ;  Nelson  v.  Murray,  23  Cal.  338 ;  Pom.  Rem. 
§  641 ;  Moak's  Van  Santv,  PI.  §  517.  But  none  of  these  authori- 
ties go  so  far  as  to  hold  that  because  the  subject  of  an  allegation  in 
a  pleading  is  of  record,  that  therefore  the  party  answering  or  reply- 
ing thereto  must  take  the  trouble  to  inform  himself  so  as  to  be  able 
to  deny  the  allegation  positively,  if  at  all.  A  party  may,  by  the 
force  of  a  statute,  have  constructive  notice  or  knowledge  of  the 
existence  and  contents  of  a  private  writing  dulv  admitted  to  record 
in  a  public  registry,  but  there  is  no  presumption  that  he  has  any 
actual  knowledge  or  information  on  the  subject,  unless  it  also  ap- 
peal's that  he  had  some  connection  with  the  transaction  contained 
m  the  record  or  relation  to  the  proceeding  out  of  which  it  grew. 
The  rule  was  long  ago  stated  by  Mr.  Justice  Field  in  Curtis  v. 
Richards,  #upra>  as  follows  : 

*|If  the  facts  alleged  are  presumptively  within  the  knowledge  of 
the  defendant,  he  must  deny  positively,  and  a  denial  of  information 
or  belief  will  be  treated  as  an  evasion.  Thus,  for  example,  in  re- 
ference to  instruments  in  writing  alleged  to  have  been  executed  by 
the  defendant,  a  positive  answer  will  alone  satisfy  the  requirements 
of  the  statute.  If  the  defendant  has  forgotten  the  execution  of  the 
instruments,  or  doubts  the  correctness  of  their  description,  or  of 
the  copies  in  the  complaint,  he  should,  before  answering,  take  the 
requisite  steps  to  obtain  an  inspection  of  the  originals.  If  the  facts 
alleged  are  not  such  as  must  be  within  the  personal  knowledge  of 
the  defendant,  he  may  answer  according  to  his  information  and 
belief.'5 

— Or,  rather,  he  may  deny  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief.  See,  also,  on  this  point,  Pom.  Rem.  §  641, 
wherein  it  is  said  in  effect  that  a  party  may  controvert  an  allega- 
tion by  a  denial  of  any  knowledge  or  information  thereof  whenever 
such  denial  would  not,  in  the  light  of  the  circumstances,  appear  to 
be  palpably  false. 

Now,  upon  the  facts  stated  in  this  case,  there  can  be  no  presump- 
tion that  the  defendant  has  any  personal  knowledge  concerning  the 
existence  or  contents  of  the  documents  made  and  registered  in 
Great  Britain,  by  means  of  which  the  plaintiff  claims  to  have  be- 
come a  corporation.  How  can  such  presumption  arise?  The 
defendant  was  an  utter  stranger  to  the  proceeding,  and  there  is  no 
evidence  that  it,  or  those  who  represent  it,  and  through  whom  its 
knowledge  must  come,  ever  saw  or  examined  the  documents  for 
any  purpose.     Neither  is  a  party  under  any  obligation  to  inform 
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himself  concerning  any  matter  of  fact,  so  that  he  may  answer  an 
allegation  relating  to  it,  positively,  unless  it  be  to  recall  and  verify 
that  knowledge  or  information  of  the  matter  which  he  once  had 
and  is  still  presumed  to  have,  but  which  may  have  become  dim  or 
conf  used  in  his  mind  by  reason  of  the  lapse  of  time  or  other  cir- 
cumstances. And  if  such  a  denial  is  improperly  made,  it  may  be 
stricken  out  as  sham — manifestly  false,  in  fact.  But  it  is  not  for 
that  reason  either  "frivolous"  or  "immaterial.'9  That  depends 
wholly  on  the  character  of  the  allegation  denied.  If  that  is  ma- 
terial, the  denial  of  all  knowledge  or  information  concerning  it  is 
also  material. 

Another  ground  of  this  motion,  as  set  forth  in  the  brief,  is  that 
the  denial  of  the  plaintiffs  corporate  existence  is  a  plea  in  abate- 
ment, and,  being  pleaded  with  a  defence  to  the  merits,  it  is  to  be 
•considered  as  waived  and  abandoned  ;  citing  rule  40  of  this  court; 
Hopwood  v.  Patterson,  2  Or.  49 ;  Oregon  Cent.  Ry.  Co.  v.  Wait, 
'8  Or.  91.  And,  first,  it  is  not  absolutely  necessary  to  strike  out  of 
an  answer  matter  in  abatement  which  has  been  waived  by  a  subse- 
quent defence,  in  the  same  answer  or  otherwise,  to  the  merits.  Be- 
ing waived  by  such  subsequent  pleading,  it  is  impliedly  out  of  the 
-case.  But  it  may  be  convenient,  particularly  in  a  doubtful  case,  to 
move  to  strike  out  before  going  to  trial,  so  as  to  ascertain  and -de- 
termine the  material  issues  in  the  case.  But  such  motion,  if  it 
includes  the  whole  answer,  as  in  this  case,  must  fail ;  and  should, 
in  my  judgment,  be  made  on  the  ground  that  the  matter  being 
waived  has  become  redundant  or  irrelevant. 

There  is  no  doubt  that  the- rule  and  authorities  on  the  subject  of 
pleading  matter  in  abatement  with  matter  to  the  merits  is  as  stated 
by  counsel  for  plaintiff.  But  are  these  denials  of  the  plaintiffs  cor- 
porate existence  generally,  or  of  particular  facts  necessary  thereto, 
or  of  its  power  to  make  the  contract  in  question,  pleas  in  abatement 
or  in  bar  of  the  action  ?  These  denials  arequivalent  to  an  allegation 
that  the  plaintiff  is  not  only  without  power  to  make  this  contract, 
but  is  really  a  fictitious  person.  A  plea  that  the  plaintiff  is  a  ficti- 
tious person  is  sometimes  classed  by  tne  text  writers  as  a  plea  in  abate- 
ment. 1  Chit.  PI.  482;  Gould,  PI.  c.  5,  §  38.  But  the  latter,  in 
section  60  of  the  same  chapter,  says:  "  That  the  plaintiff  never  was 
in  esse,  seems  also  to  be  a  good  plea  in  bar ;  for  that  a  right  of  ac- 
tion should  exist  in  favor  of  an  imaginary  person  is  plainly 
impossible." 

This  is  not  a  case,  where  an  admitted  cause  of  action  is  being 
prosecuted  in  the  name  of  a  fictitious  person,  like  Doe  v.  Pentield, 
19  Johns.  308.  In  that  case  the  fact  that  the  plaintiff  was  a  ficti- 
tious person  was  pleaded  in  abatement  of  the  action,  while  the 
<5ause  of  action  or  indebtedness  of  the  defendant  to  the  real  party 
in  interest  was  not  controverted.  But  this  is  a  case  in  which  the 
cause  of  action — the  liability  of  the  defendant — is  bound  up  in  and 
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dependent  upon  the  legal  existence  of  the  alleged  plaintiff,  and  a 
denial  or  defence  which  puts  that  fact  in  issue  is  to  all  intents  and 
purposes  a  plea  in  bar,  and,  unless  expressly  pleaded  in  abatement 
merelv,  should  be  so  considered. 

It  is  also  contended  by  counsel  for  the  plaintiff  that  the  defendant, 
having  contracted  with  the  plaintiff  as  a  corporation  existing 
under  the  laws  of  Great  Britain  by  the  corporate  name  of  "The 
Oregonian  Rv.  Co.  (LimitedV'  for  the  lease  of  its  railway,  is  not 
now  permitted  to  denv  such  corporate  existence  or  the  power  to 
make  such  contract.  The  law  is  well  settled  that  a  person  who 
contracts  with  an  apparent  corporation  as  such  is  estopped,  when 
sued  on  such  contract,  to  say  that  the  plaintiff  had  no  corporate 
existence  or  power  to  make  such  contract.  A  corporation,  like  an 
individual,  when  sued  on  a  contract  may  set  up  as  a  defence  its 
want  of  power  or  capacity  to  make  such  contract;  but  the  party 
with  whom  it  contracts  cannot  set  up  such  want  of  power  or  capac- 
ity as  a  defence  to  an  action  by  the  corporation  of  a  breach  thereof. 
And  the  reason  of  the  distinction  is  that  legal  disability,  as  in  the 
case  of  a  minor,  is  a  defence  personal  to  the  party  who  is  under  it, 
and  cannot  be  taken  advantage  of  bv  another.  Cowell  v.  Springs 
Co.,  100  U.  S.  61 ;  Bigelow,  Estop.  (3d  Ed.)  464,  465.  But,  not- 
withstanding  this,  the  defence  of  a  want  of  corporate  existence  or 
power,  if  made,  is  not  a  "frivolous"  one.  A  defence  is  only  "friv- 
olous" when  it  contains  nothing  that  can  affect  the  plaintiff's  case. 
Witherell  v.  Wiberg,  4  Sawy.  233.  But  these  denials,  unless  the 
'plaintiff  sets  up  and  claims  the  benefit  of  the  estoppel  whenever 
the  opportunity  occurs,  are  a  good  defence  to  the  action.  They  are 
material,  and  if  the  piaintiff  waives  the  estoppel  and  goes  to  trial 
on  the  issue  arising  thereon,  and  fails  to  prove  its  corporate  exist- 
ence and  power,  the  verdict  and  judgment  must  go  against  it. 

The  matter  which  may  estop  the  defendant  in  this  case  from 
denying  the  corporate  existence  of  the  plaintiff  is  the  fact  of  its 
contracting  with  the  latter  as  such  corporation.  If  this  fact  did 
not  already  appear  in  the  complaint,  the  plaintiff  could  not  have 
the  benefit  of  the  estoppel,  unless  he  set  it  up  in  a  replication,  and 
that  is  the  way  in  which  the  point  is  generally  made  in  the  plead- 
ings. But  in  this  case,  the  matter  which  operates  as  an  estoppel — * 
the  contract  of  leasing — is  set  forth  in  the  complaint.  In  such 
case  the  defendant  may  claim  the  benefit  of  the  estoppel  by  a 
demurrer#to  the  plea,  which  contains  the  defence  of  a  want  of  cor- 
perate  existence  or  power.  1  Chit.  634 ;  Bigelow,  Estop.  (3d  Ed.) 
591.  I  have  not  seen  a  precedent  of  such  a  demurrer,  but  the 
form  may  be  readily  devised  from  the  usual  replication  of  an  es- 
toppel to  a  plea.  The  demurrer  should  not  be  general,  that  the 
facts  contained  in  the  plea  do  not  constitute  a  defence  to  the  action, 
but  special,  and  to  the  effect  that  the  defendant  ought  not  to  be 
heard  or  allowed  to  say  or  allege  that  the  plaintiff  is  not  a  corpora- 
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tion,  or  has  no  power  to  make  the  contract  sned  on,  contrary  to  its 
own  acknowledgment  and  deed  as  appears  by  the  complaint  and  a& 
admitted  by  the  answer.  The  first,  second,  third,  and  part  of  the 
fourth  and  fifth  of  these  denials  are  intended  to  and  do  controvert 
the  corporate  existence  and  power  of  the  plaintiff,  and  cannot, 
therefore,  be  considered  frivolous ;  and  the  same  may  be  said  of 
the  denial  of  the  defendant's  power  to  enter  into  this  contract. 
But  the  question  of  the  plaintiffs  corporate  existence  or  the  power 
of  it  or  the  defendant  to  execute  the  lease,  should  more  properly 
be  made  by  demurrer  to  the  complaint. 

The  denial  of  indebtedness  is  clearly  frivolous ;  for,  taken  as  a 
whole,  it  only  amounts  to  an  averment  that  all  the  prior  instal- 
ments of  rent  have  been  paid.  So  of  the  denial  that  the  plaintiff 
has  complied  with  the  laws  of  the  State  on  the  subject  of  foreign 
corporations.  The  act  requiring  certain  foreign  corporations  to 
comply  with  certain  provisions  thereof  before  doing  business  in  the 
State,  has  no  application  to  railway  corporations,  ihd  is  confined  in 
its  operation  to  the  corporations  mentioned  in  the  title  thereof. 
Oregon  &  W.  T.  &  I.  Co.  v.  Rathbun,  5  Sawy.  32.  But  the  motion 
to  strike  out  on  the  ground  of  f  rivolousness  being  taken  to  the  whole 
answer,  cannot  be  allowed  in  part,  and  is  therefore  disallowed  alto- 
gether. 

The  defendant  also  moves  for  leave  to  file  a  third  amended  an- 
swer containing  the  same  matter  as  the  one  under  consideration, 
with  two  additional  affirmative  defences.  Without  considering  its 
materiality,  I  think  proper  to  allow  it  to  be  filed,  and  thus  give 
the  plaintiff  an  opportunity  to  meet  the  defences  attempted  to  be 
made  by  it,  in  the  light  of  this  decision,  and  as  it  may  now  be 
advised. 

See  next  case  and  note. 


Orbgonian  Ry.  Co.  (Limited) 

v. 
Oregon  Ry.  and  Nav.  Co. 

(Advance  Case,  U.  8.  Circuit  Court,  D.  Oregon.    March  18,  1885.) 

A  person  contracting  with  an  ostensible  corporation  to  do  an  act  not  pro- 
hibited by  law,  is  estopped,  in  an  action  by  Baid  corporation  on  said  con- 
tract, to  deny  the  existence  of  the  corporation,  or  its  power  to  enter  into 
such  contract. 

The  want  of  corporate  existence  may  be  pleaded  in  abatement  or  bar;, 
but  the  want  of  capacity  to  sue  in  a  particular  case  must  be  pleaded  in  abate- 
ment. 

By  the  act  of  October  21,  1878  (Sess.  Laws  of  Oregon,  95),  foreign  rail- 
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'way  corporations,  for  the  purpose  of  constructing  and  operating  railways  in 
this  8tate,  are  placed  on  the  footing  of  domestic  corporations. 

By  the  act  of  October  22,  1880  (Seas.  Laws  of  Oregon,  56),  this  body 


recognized  as  an  existing  corporation,  lawfully  engaged  in  the  construction 
and  operation  of  a  railway  in  this  State,  from  Portland  to  the  head  of  the 
Wallamet  valley,  with  the  power  to  dispose  of  the  same  by  lease  or  other- 
wise. 

In  an  action  against  a  corporation  on  a  contract  made  by  it,  the  corpo- 
ration is  not  estopped  to  show  that  such  contract  was  beyond  its  power  to 
make. 

The  Oregon  corporation  act  of  October  11,  1862  (Laws  Or.  524),  author- 
izes three  or  more  persons  to  form  a  corporation  to  engage  "in  any  lawful 
•enterprise,  business,  pursuit,  or  occupation ;"  and  this  includes  the  power  to 
buy  and  sell  or  lease  a  railway. 

The  contract  of  a  corporation,  though  invalid  for  want  of  power  in  the 
•corporation  to  make  it,  may,  if  not  illegal,  be  enforced  against  such  corpo- 
ration, where  it  has  had  the  benefit  of  the  consideration  therefor;  but  a  cove- 
nant to  pay  the  rent  reserved  on  a  lease  six  months  in  advance,  is  not  such  a 
•case.  The  consideration  for  such  a  promise  is  the  future  use  and  occupation 
of  the  property,  aqpl  not  the  past  one. 

The  corporate  powers  of  a  Corporation,  formed  under  the  law  of  this  State, 
are  vested  in  the  directors;  and  the  validity  of  their  acts  is  not  affected  by 
the  assent  or  dissent  of  the  shareholders;  and  the  powers  of  the  latter  are 
limited  to  the  matters  which  concern  the  internal  organization  of  the  corpo- 
ration. 

A  subscription  to  the  capital  stock  of  a  corporation  is  thereby  pledged  to 
the  use  or  maintenance  of  the  purposes  of  its  organization,  as  specified  in  its 
articles,  and  may  be  applied  to  such  of  them  as  the  directors  shall  deter- 
mine. 

Action  on  covenant  in  lease  to  recover  rent. 
John  W.  Whalley  and  William  B.  Gilbert  for  plaintiff. 
Cyru6  Dolph  and  Charles  B.  Bellinger  for  defendant. 
James  C.  Carter  also  submitted  a  written  brief  for  defendant. 

Deady,  J. — This  action  is  brought  by  the  plaintiff,  a  corporation 
alleged  to  have  been  formed  in  Great  Britain  under  the  "  Com- 
panies Act  of  1862,"  against  the  defendant,  a  corporation  formed 
under  the  Oregon  corporation  act  of  1862,  to  recover  the  sum  of 
$68,131,  alleged  to  be  dne  the  plaintiff  on  a  lease  of  its  railway,  in 
Oregon,  commonly  called  the  "Narrow  Gauge"  road,  for  the  half 
year  commencing  May  15,  1884.  The  case  was  before  this  court  in 
^December  last,  on  a  motion  to  strike  out  the  second  amended  an- 
swer of  the  defendant  as  "  frivolous  and  immaterial,"  and  for  judg- 
ment on  the  complaint,  which  was  denied,  for  the  reasons  then 
given.  22  Fed.  Kep.  245.  *  At  the  6ame  time  the  defendant  had 
leave  to  Hie  a  third  amended  answer,  containing  two  additional  de- 
fences. 

It  appears  from  the  amended  complaint,  filed  on  August  15, 1884, 
that  the  plaintiff  became  a  corporation  on  April  30,  1880,  by  cer- 
tain persons  making  and  delivering  for  registry,  under  the  compa- 
nies act  aforesaid,  a  "  Memorandum  of  Association"  and  "  Articled  of 
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Association,"  as  therein  alleged  and  set  forth,  with  a  registered 
office  at  Dundee,  in  Scotland,  and  power,  among  other  things,  to 
own,  purchase,  construct,  operate,  lease,  and  sell  any  railway  in  Ore- 
gon ;  that  the  defendant  became  a  corporation  under  the  Oregon 
act  aforesaid  on  June  13,  1879,  by  certain  persons  making  and  til- 
ing articles  of  incorporation  as  therein  alleged  and  set  forth,  with 
its  principal  place  of  business  at  Portland,  in  Oregon,  and  power, 
among  other  things,  "  to  purchase  or  consolidate  with,  or  lease  or 
operate  and  maintain,  on  such  terms  as  may  be  agreed  upon,"  any 
railway  in  Oregon ;  that  on  August  1,  1881,  the  plaintiff  was  the 
owner  of  a  certain  railway  in  Oregon,  and  then  demised  the  same 
to  the  defendant,  by  an  instrument  in  writing,  for  the  term  of 
ninety-six  years,  for  and  upon  a  yearly  rent  of  28,000  pounds  ster- 
ling, which  rent  the  defendant  thereby  expressly  agreed  to  pay  the 
plaintiff  in  half-yearly  instalments  in  advance,  and  that  the  defend- 
ant, by  its  proper  officers,  duly  executed  said  instrument,  —they 
being  first  thereunto  duly  authorized  by  a  vote  of  the  directors ;  and 
that  the  defendant  thereupon  entered  into  the  possession  of  said 
railway  and  operated  the  same,  but  has  failed  and  refused  to  pay 
the  instalment  of  rent  falling  due  6*n  May  15, 1884. 

It  is  also  stated  in  the  complaint  that  on  said  last-mentioned  date 
the  defendant,  pretending  that  neither  party  to  said  lease  was  author- 
ized to  execute  the  same,  offered  to  restore  the  demised  property  to 
the  plaintiff,  but  not  in  as  good  a  condition  as  when  received  by  the 
defendant,  which  offer  the  plaintiff  refused  to  accept,  and  there- 
upon, to  prevent  the  loss  and  injury  that  might  result  from  sud- 
denly discontinuing  the  operation  of  the  road,  it  was  agreed  be- 
tween the  plaintiff  and  defendant  that  the  latter  should  retain  the 
possession  thereof,  and  continue  to  operate  the  same,  for  a  period 
of  six  months  thereafter,  during  which  time  this  action  was  com- 
menced, to  wit,  on  June  28th  ;  but  neither  such  agreement,  nor  the 
action  of  either  party  thereunder,  was  to  in  any  way  prejudice  its 
claim  or  contention  as  to  the  validity  of  said  lease,  or  affect  its 
rights  in  the  premises.  By  the  amended  answer  now  filed,  as  well 
as  in  the  former  one,  the  defendant  admits  that  it  is  a  corporation, 
formed  under  the  laws  of  Oregon,  and  that  its  president  and  assist- 
ant secretary  signed  the  writing  aforesaid,  and  affixed  thereto  the 
corporate  seal,  in  pursuance  of  a  resolution  of  its  directors,  as  al- 
leged in  the  complaint ;  that  in  pursuance  of  said  writing  it  entered 
into  the  possession  of  said  railway,  and  operated  the  same  and  paid 
the  rent  therefor,  as  therein  provided,  until  May  15,  1884,  when  it  • 
offered  to  return  the  same  to  the  plaintiff,  which  offer  was  declined, 
and  that  it  has  since  retained  the  possession  thereof  only  under  a 
special  agreement  with  the  plaintiff,  as  above  stated ;  that  the  said 
companies  act  of  1862  is  correctly  set  forth  in  the  amended  com- 
plaint, and  that  it  comprises  all  the  law  of  Oreat  Britain  touching 
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the  power  and  authority  of  corporations  created  or  existing  under 
the  laws  thereof ;  and  denies — 

(1)  That  the  defendant  is  or  ever  was  a  corporation  formed  or  ex- 
isting under  the  companies  act  of  1862,  or  otherwise,  or  at  all ;  (2)  that 
neither  said  companies  act,  nor  any  other  law  of  Great  Britain,  con- 
fers on  the  plaintiff  the  power  to  lease  said  railway  ;  (8)  knowledge 
or  information  sufficient  to  form  a  belief,  {a)  as  to  whether  a  mem- 
orandum or  articles  of  association  were  made  and  delivered  for  reg- 
istry in  pursuance  of  said  companies  act  or  at  all,  (J)  or  as  to  whether 
the  plaintiff  has  a  registered  office  at  Dundee,  in  Scotland  ;  (4)  that 
the  plaintiff  is  or  ever  was  authorized  to  own,  purchase,  construct, 
operate,  lease,  or  sell  any  railway  in  Oregon;  (5^  that  either  the 
plaintiff  or  defendant  ever  had  the  power  or  authority  to  execute 
«aid  instrument  in  writing  or  any  indenture  for  the  leasing  of  said 
railway,  or  that  the  stockholders  of  the  defendant  ever  authorized 
or  assented  thereto,  and  that  said  "pretended  lease  was  and  i6  un- 
authorized and  void,"  and  that  any  sum  of  money  is  due  the  plain- 
tiff from  the  defendant ;  and  avers  "  that  it  has  fully  paid  the  rental 
provided  for  in  said  pretended  lease"  for  the  period  during  which 
it  held  possession  of  said  railway  thereunder,  to  wit,  for  the  term 
ending  May  14,1884. 

The  further  defences  contained  in  the  answer  are  briefly  these : 

(1)  The  railways  which  "  the  defendant  was  and  is  organized  to 
construct  and  operate,  and  the  termini  of  which  were  specified  in 
its  articles  of  association,"  are  east  of  Portland,  and  do  not  embrace 
the  railway  alleged  to  have  been  demised  to  the  defendant,  nor  any 
one  to  the  south  of  said  city,  and  that  said  railway  forms  no. part  of 
and  has  no  "  near  connection"  with  the  said  roads  of  the  defendant. 
{2)  That  prior  to  the  execution  of  said  pretended  lease  "  the  capital 
of  the  defendant  had  been  contributed  and  applied  in  the  construction 
and  equipment"  of  railways,  the  termini  of  which  are  specified  in 
its  articles  of  association,  and  which  have  "no  near  connection" 
with  the  one  mentioned  in  said  lease ;  and  that  said  lease  was  never 
authorized  or  assented  to  by  the  stockholders  of  the  defendant,  and 
was  a  wholly  unauthorized  attempt  by  the  officers  thereof  "to  divert 
and  subject  the  capital  of  defendant  to  a  wholly  new  object  and 
enterprise  not  contemplated  when  said  capital  was  contributed  and 
expended. 

The  plaintiff  demurs  to  this  answer : 

(1)  lo  so  much  thereof  a6  denies  the  corporate  existence  or  due 
organization  of  the  plaintiff,  or  its  power  to  make  the  contract 
herein  sued  on,  for  that  the  defendant  ought  not  to  be  allowed  or 
heard  to  say  or  allege  the  same  contrary  to  its  deed  of  August  1, 
1881,  as  aforesaid  ;  (2)  to  so  much  thereof  as  denies  the  power  and 
authority  of  the  defendant  to  make  said  contract,  for  that  the  same 
does  not  constitute  a  defence ;  and  (3)  to  the  first  and  second  special 
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defences  therein,  for  that  "  the  new  matter  therein  set  np "  does 
not  constitute  a  defence. 

The  plaintiff  also  moves  to  strike  out  certain  portions  of  the 
answer,  as  follows : 

(1)  The  admission  that  the  defendant  is  and  was  a  corporation 
under  the  laws  of  Oregon,  coupled  with  the  denial  that  it  ever  had 
the  power  to  purchase  or  lease  a  railway  in  Oregon,  because  the 
admission  is  redundant,  and  the  denial  sham  and  frivolous;  (2) 
*  the  admission  that  the  defendant  entered  into  possession  of  the 
railway  under  the  alleged  lease,  coupled  with  the  denial  that  the 
posssession  has  been  held  thereunder  since  May  15,  1884;  (3)  the 
denial  that  at  the  time  the  defendant  offered  to  restore  the  road  to 
the  plaintiff,  it  was  not  in  as  good  condition  as  when  received  by 
the  defendant,  because  the  same  are  frivolous  and  irrevelant;  and 
(4)  "  the  rest  and  residue"  thereof,  not  hereinbefore  asked  to  be 
stricken  out  or  included  in  the  demurrer  thereto,  because  the  same 
is  irrevelant.  f 

The  demurrer  and  motion  were  argued  by  counsel  and  submitted 

together. 

This  is  substantially  an  action  on  the  covenant  of  the  defendant, 
contained  in  the  lease,  to  pay  the  rent  therein  reserved,  and  its  lia- 
bility thereort  does  not  depend  on  its  use  or  occupation  of  the 
property.  Mills  v.  Auriol,  1  Smith,  Lead.  Cas.  910.  Therefore  the 
allegations  in  the  pleadings  concerning  the  special  agreement  under 
which  the  defendant  has  operated  the  road  since  May  15,  1884,  are 
immaterial  and  not  relevant  to  the  controversy  involved  in  the 
action.  And  the  same  may  be  6aid  of  the  allegations  concerning 
the  plaintiff's  compliance  with  the  laws  of  this  State  concerning 
foreign  corporations  doing  business  herein,  as  there  are  no  laws  on 
the  subject  applicable  to  the  plaintiff.  Oregon  &  W.  T.  &  I.  Co. 
v.  Rathbun,  5  Sawy.  32. 

When  the  case  was  before  the  court  on  the  motion  to  strike  out 
the  answer,  counsel  for  the  plaintiff  made  the  point  that  the  denial 
of  the  plaintiff's  corporate  existence  was  a  plea  in  abatement,  and 
therefore  waived  by  being  pleaded  with  matter  to  the  merits.  But 
the  court,  admitting  the  rule,  help  that  the  matter  was  pleaded  in 
bar,  asit  might  be,  and  refused  to  strike  it  out.  22  Fed.  Rep.  248. 
In  the  brief  now  filed  in  the  case,  counsel  returns  to  the  argument, 
and  insists  that  this  denial  of  the  corporate  existence  is  a  plea  in 
abatement ;  citing  Conrad  v.  Atlantic  Ins.  Co.,  1  Pet.  450,  where  it 
is  said  that  a  plea  to  the  merits  admits  the  capacity  of  the  plaintiff 
to  sue,  and  that  a  want  of  corporate  capacity  should  be  taken  ad- 
vantage of  by  a  plea  in  abatement.  But  the  capacity  of  the  plaintiff 
to  sue  is  not  all  that  is  involved  in  a  denial  of  its  corporate  existence. 

In  Society,  etc.,  v.  Pawlet,  4  Pet.  501,  the  court,  in  considering 
the  question  whether  the  plaintiffs  had  a  right  to  hold  land,  and 
therefore  to  maintain  an  action  for  the  possession  thereof,  says : 


028  OREGONIAN  TtY.  CO.  V.   OREOONIAN   RY.   AND  NAV.  CO. 

"  No  plea  in  abatement  has  been  filed,  denying  the  capacity  of 
the  plaintiff  to  sue,  and  no  special  plea  in  abatement  or  bar  that 
there  is  no  6uch  corporation  as  stated  in  the  writ.  ...  If  the  de- 
fendant meant  to  have  insisted  on  the  want  of  corporate  capacity 
in  the  plaintiffs  to  sue,  it  should  have  been  insisted  upon  by  a 
special  plea  in  abatement  or  bar." 

A  corporation  may  exist  for  many  purposes  and  yet  not  have 
capacity  to  sue  in  a  particular  case,  and  a  plea  in  abatement  is  the 
proper  mode  of  taking  advantage  of  that  fact ;  but  the  defence  of 
a  want  of  corporate  existence  goes  further,  and  may  be  pleaded 
either  in  abatement  or  bar.  But  the  latter  is  the  most  effective, 
and  unless  the  matter  is  specially  pleaded,  as  in  abatement,  it  will 
be  considered  in  bar  or  to  the  merits. 

The  demurrer  to  the  answer  raises  three  questions : 

(1)  Is  the  defendant  estopped  to  deny  the  corporate  existence 
and  due  organization  of  the  plaintiff,  or  its  power  to  enter  into  the 
contract  sued  on  ?  (2)  was  the  defen^pnt  authorized  to  enter  into 
this  contract  ?  and  (3)  is  the  new  matter  contained  in  the  two 
special  defences,  or  eitner  of  them,  a  bar  to  the  action  ? 

For  the  plaintiff   it   is  contended  that  the  first  two    of  these 

auestions  must  be  answered  in  the  affirmative,  and  the  last  one  in 
le  negative.  The  argument  is  that  the  defendant,  having  con- 
tracted with  the  plaintiff,  as  a  corporation  existing  under  the  laws 
of  Great  Britain,  by  the  corporate  name  of  "  The  Oregonian  Ry. 
Co.,  Limited,"  for  the  lease  of  its  railway,  is  now  estopped  to  deny 
such  corporate  existence,  or  the  power  to  make  the  contract  in 
question. 

When  this  case  was  under  consideration  before,  it  was  said  by  the 
court : 

"  The  law  is  well  settled  that  a  person  who  contracts  with  an  ap- 
parent corporation,  as  such,  is  estopped,  when  sued  on  such  con- 
tract, to  say  that  the  plaintiff  had  no  corporate  existence  or  power 
to  make  such  contract.  A  corporation,  like  an  individual,  when 
sued  on  a  contract,  may  set  up  as  a  defence  to  the  action  its  want 
of  power  or  capacity  to  make  such  contract;  but  the  party  with 
whom  it  contracts  cannot  set  up  such  want  of  power  or  capacity  as 
a  defence  to  an  action  by  the  corporation  for  a  breach  thereof. 
And  the  reason  of  the  distinction  is  that  legal  disability,  as  in  the 
case  of  a  minor,  is  a  defence  personal  to  the  party  who  is  under  it, 
and  cannot  be  taken  advantage  of  by  another."  Citing  Co  well  t>. 
Springs  Co.,  100  U.  S.  61 ;  Sigelow,  Estop.  (3d  Ed.)  464,  465. 

But  counsel  for  the  defendant  now  question  the  soundness  of  the 
rule  laid  down  in  Bjgelow,  supra,  that  legal  disability  can  only  be 
availed  of  by  the  party  who  labors  under  it,  and  cites  Bank  of  Mich- 
igan v.  Niles,  Walk.  Ch.  (Mich.)  99  ;  Ogdensburg,  etc.,  Co.  v.  Ver- 
mont, etc.,  Co.,  6  Thomp.  &  C.  (N.  T.)  488 ;  and  Middlesex  R. 
Co.  v.  Boston,  etc.,  Co.,  115  Mass.  347,   to  the  contrary.     The 
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first  case  is  not  produced,  but  only  a  citation  from  it,  in  Mor. 
Corp.,  where  it  it  is  cited  (section  87),  in  support  of  the  prop- 
osition, "  A  corporation  cannot  be  compelled  by  legal  process  to  ao 
an  act  unauthorized  by  its  charter,"  which  is  a  very  different  thing 
from  the  purpose  for  which  it  is  cited  here.  The  case  appears  to 
have  been  a  suit  for  specific  performance  of  a  contract  for  the  sale 
of  real  property,  which  was  propably  not  merely  void  as  being  ultra 
vires  the  plaintiff  corporation,  but  actually  illegal,  because  pro- 
hibited by  its  charter. 

The  second  is  not  in  point,  for  the  plaintiff  corporation  brought 
the  suit  to  determine  the  validity  of  its  lease  to  the  defendant,  and 
invoked  the  judgment  of  the  court  thereon.  The  demurrer  to  the 
complaint  was  sustained  at  the  special  term  of  the  supreme  court ; 
and  the  decision  of  the  court  at  the  general  term,  which  is  cited, 
is  only  to  the  effect  that  the  plaintiff  had  not  ratified  the  lease  by 
accepting  rent  thereon  pending  the  appeal  from  the  order  sustain- 
ing the  demurrer  to  its  complaint ;  and  for  the  very  good  reason 
that  if  the  tease  was  ultra  vires  because  the  corporation  had  no 
power  to  make  it,  it  could  not  be  ratified.  And  the  last  case  is 
wider  still  of  the  mark.  A  horse  railway  was  leased  by  a  corpo- 
ration, and  an  action  was  brought  by  the  assignee  of  the  lessee 
against  the  lessor  for  money  for  repairs;  claiming  that,  by  the 
terms  of  the  lease,  the  latter  was  bound  for  one  half  of  such  ex- 

1>en8e.     The  defendant  corporation  set  up  the  invalidity  of  the 
ease,  because  of  its  want  of  power  to  make  it,  and  the  court  sus- 
tained the  objection,  and  gave  judgment  accordingly. 

Two  cases  decided  in  this  court  (In  re  Comstock,  3  Sawy.  218, 
and  Semple  v.  Bank,  5  Sawy.  88)  are  also  cited  to  show  that  the 
legal  disability  of  a  corporation  to  make  a  contract  may  be  set 
up  as  a  defence  in  bar  of  an  action  thereon  by  such  corporation. 
But  the  act  or  contract  of  the  foreign  corporation,  the  validity  of 
which  was  contested  in  these  cases,  was  not  only  unauthorized  in  this 
State,  but  was  absolutely  prohibited  therein,  and  therefore  illegal ; 
and  this,  without  any  reference  to  the  power  or  capacity  of  the  cor- 
poration in  the  country  of  its  formation  and  domicile.  The  same 
may  be  said  of  the  cases  Rochester  Ins.  Co.  v.  Martin,  13  Minn.  59, 
(Gil.  54);  Farmers',  etc.,  Bank  v.  Baldwin,  23  Minn.  198 ;  and 
iBank  v.  Pierson,  24  Minn.  140,  cited  by  counsel  for  the  defendant 
for  the  6ame  purpose. 

When  it  appears  that  the  existence  of  a  corporation,  or  the  exer- 
cise of  a  particular  power  by  it,  is  prohibited  by  statute  or  the  com- 
mon law,  in  my  judgment  any  one  who  has  entered  into  a  contract 
with  such  corporation  may  plead  the  fact  of  the  prohibition  to  ex- 
ist or  make  the  contract  in  question  as  a  defence  to  an  action  there- 
on. In  such  case  the  contract  is  not  only  unauthorized,  but  is 
illegal  and  contrary  to  public  policy.  As  was  said  by  this  court  In 
re  Comstock,  3  Sawy.  218  : 
20  A.  &E.  R.  Cas.—  84 
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"  No  one  is  estopped  to  show  that  an  act  upon  which  a  party 
claims  a  right  is  illegal  simply  because  he  was  a  party  to  it,  even  in 
pari  delicto.  If  the  matter  concerned  the  parties  to  the  transac- 
tion alone,  the  rule  might  be  otherwise.  But  the  interest  of  so- 
ciety, in  whose  behalf  the  act  is  prohibited,  is  paramount  to  private 
equities." 

But  where  the  law  authorizes  the  formation  and  existence  of  the 
alleged  corporation,  with  power  to  make  the  contract  in  question, 
then  a  party  thereto  ought  not  and  cannot  be  heard,  in  an  action 
thereon  by  such  corporation,  to  deny  its  due  formation  or  legal  ex- 
istence, with  the  power  to  make  said  contract. 

Now,  in  this  case,  it  appears  by  section  6  of  the  law  of  Great 
Britain,  called  the  "  Companies  Act  of  1862,"  that  "any  seven  or 
more  persons,  associated  for  any  lawful  purpose,  may,  by  subscrib- 
ing their  names  to  a  memorandum  of  association,  and  otherwise 
complying  with  the  requisitions  of  the  act  in  respect  of  regis- 
tration, form  an  incorporated  company,  with  or  without  limited 
liability."  Under  this  law  the  plaintiff  might  have  been  incorpo- 
rated for  "  any  lawful  purpose."  Nothing  appearing  to  the  con- 
trary, a  purpose  to  construct,  purchase,  own,  operate,  or  lease  a 
railway,  is  as  lawful  as  a  purpose  to  engage  in  the  manufacture  or 
sale  of  any  of  the  common  necessaries  of  life.  And  it  was  and  is 
at  liberty,  under  the  comity  of  nations,  and  until  the  legislature 
shall  prohibit  it,  to  pursue  such  purpose  or  exercise  such  po were  in 
Oregon.  True,  it  could  not  acquire  the  right  of  way  over  anoth- 
er's property  by  appropriation  or  condemnation,  as  a  domestic  cor- 
poration may  do,  unless  specially  authorized  by  the  legislature. 
But  it  might  do  so  with  the  consent  of  the  owner,  and  the  result 
would  be  the  same.  There  is  no  mystery  or  monopoly  in  the  rail- 
way business  in  Oregon.  Any  natural  person,  or  corporation 
formed  for  that  purpose,  may,  if  he  or  it  has  or  can  obtain  the  right 
of  way,  construct  and  operate  a  railway  between  any  points  in  this 
State,  and  dispose  of  the  same  as  freely  and  absolutely  as  if  it  were 
a  steamboat  or  mill. 

It  follows  that  the  defendant,  having  taken  a  lease  of  this  rail- 
way from  the  plaintiff,  by  its  corporate  name  of  u  The  Oregonian 
Ry.  Co.,  Limited,"  is  estopped,  in  this  action  on  its  covenant  in 
such  lease  to  pay  the  rent  reserved  therein,  to  deny  the  corporate 
existence  or  due  organization  of  the  plaintiff,  or  its  power  to  make 
such  lease.  After  not  a  little  confusion  and  uncertainty  on  the 
subject,  this,  in  my  judgment,  is  the  final  conclusion  reached  by  the 
courts  and  text  writers ;  and  the  justice  and  expediency  of  the 
rule  has  secured  it  a  place  in  the  draught  of  that  well-known  and 
considered  work,  "  The  Civil  Code  of  the  State  of  New  York,"  in 
these  apt  and  plain  words : 

"  Sec.  382.  One  who  assumes  an  obligation  to  an  ostensible  cor- 
poration, as  such,  cannot  resist  the  obligation  on  the  ground  that 
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there  was  in  fact  no  6uch  corporation,  until  that  fact  has  been  ad- 
judged in  a  direct  proceeding  for  that  purpose." 

But  by  the  act  of  October  21,  1878  (Sess.  Laws,  95),  this  cor- 
poration was  placed  on  the  footing  of  a  domestic  corporation  in 
Oregon.  That  act  provides  "that  any  foreign  corporation  incor- 
porated for  the  purpose  of  constructing,  or  constructing  and  oper- 
ating, or  for  the  purpose  of  or  with  the  power  of  acquiring  and 
operating,  any  railway,  .  .  .  shall,  on  compliance  with  the  laws 
of  this  State  for  the  regulation  of  foreign  corporations  trans- 
acting business  therein,  have  the  same  rights,  powers,  and  privi- 
leges" as  a  domestic  corporation  formed  for  such  purpose,  and  no 
more.  The  effect  of  this  act  is  to  make  the  plaintiff  in  some 
respects  an  Oregon  corporation.  Its  existence,  power,  and  capac- 
ity are  still  derived  from  and  may  be  measured  by  the  law  of 
Great  Britain,  and  the  terms  of  its  organization  thereunder.  But 
in  the  exercise  of  this  capacity  and  power  as  owner,  builder,  or 
operator  of  a  railway  in  this  State,  it  comes  under  and  is  subject  to 
the  regulations  and  limitations  of  the  Oregon  corporation  act,  in 
the  case  of  domestic  corporations  of  like  character  and  purpose.  It 
may  be  admitted,  then,  that  if  by  the  law  of  this  State  a  domestic 
railway  corporation  is  prohibited  from  leasing  its  road,  a  foreign 
-corporation  owning  a  railway  herein  would  be  under  the  same  dis- 
ability. 

However,  by  the  act  of  October  22,  1880  (Sess.  Laws,  56),  en- 
titled "An  act  to  grant  the  Oregonian  Ry.  Co.,  Limited,  the  right  of 
way  and  station  grounds  over  the  State  lands,  and  terminal  facilities 
upon  the  public  grounds  at  the  city  of  Portland,"  the  plaintiff  was 
directly  recognized  as  an  existing  corporation  lawfully  engaged  in 
the  construction  and  operation  oi  a  railway  in  Oregon,  from  "  Port- 
land to  the  head  of  the  Wallamet  valley,"  and  as  such  there  was 
granted  to  it  "and  to  its  assigns,  the  owners  and  operators"  of  said 
railway,  certain  valuable  "rights,  privileges,  easements,  and  prop- 
erty ."  as  suggested  in  the  title  thereof.  The  effect  of  this  act  is 
clearly  to  establish,  so  far  as  this  State  and  this  court  is  concerned, 
the  legal  right  of  the  plaintiff  to  construct,  own,  and  operate  this 
road,  and  in  my  judgment  to  dispose  of  it,  either  absolutely  or  for 
a  term  of  years.  Society,  etc.  v.  Pawlet,  4  Pet.  501.  The  grant 
therein  contained  is  made  to  the  plaintiff  and  its  "assigns;"  while 
a  proviso  in  section  1  declares — 

"That  the  said  Oregonian  Ry.  Co.,  Limited,  or  its  assigns,  shall 
have  no  power  to  sell,  convey,  or  assign  the  premises  or  rights 
hereby  granted,  or  any  part  or  parcel  thereof,  to  any  person,  per- 
sons, firm,  or  corporation,  save  only  with  and  as  a  part  and  parcel 
of  and  as  appurtenant  to  the  railway  now  built  and  owned  by  said 
company,  and  now  in  process  of  construction  by  it." 

Plainly  this  implies  that  the  plaintiff  had  the  power  to  assign  its 
road, — dispose  of  it, — and  might  also  assign  or  dispose  of    "the 
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premises  and  rights"  then  granted  to   it,  in  connection  therewith, 
out  not  otherwise. 

Had  the  defendant  the  power  to  make  this  contract  ?  is  the  next 
question  raised  on  this' demurrer,  though  it  should  properly  have 
been  made  by  a  demurrer  to  the  complaint.  The  denial  in  the 
answer,  of  the  power  of  the  defendant  in  this  respect,  does  not  con- 
trovert any  fact  in  the  complaint,  and  is  nothing  but  a  conclusion 
of  law  or  a  denial  of  one.  nut  the  question,  however  raised,  is  to 
be  tried  by  the  constitution  and  laws  of  the  State,  and  the  defend- 
ant's articles  of  incorporation  thereunder.  The  constitution  (art 
11,  §  2)  provides : 

"  Corporations  may  be  formed  under  general  laws,  but  shall  not 
be  created  by  special  laws,  except  for  municipal  purposes.  All 
laws  passed  pursuant  to  this  section  may  be  altered,  amended,  or 
repealed,  but  not  so  as  to  impair  or  destroy  any  vested  or  corporate 
rights." 

On  October  11,  1862,  the  legislature  passed  the  first  act  in  pur- 
suance of  this  provision  of  the  constitution  (Laws  Or.  254)>  which, 
with  some  comparatively  unimportant  amendments,  has  continued 
in  force  ever  since.  So  far  as  I  know,  it  is  the  next  one  in  point 
of  time  to  the  British  companies  act  of  August  of  the  same  year,  in 
which  the  subject  of  the  formation  and  purpose  of  corporations  is 
substantially  divested  of  all  exclusiveness  and  restraint,  and  put  on 
the  practical  plane  that  a  corporation  is  essentially  nothing  but  a 
partnership,  endowed  with  the,  capacity  of  acting  as  a  single  person 
under  a  particular  name,  and  therefore  that  any  and  all  persona 
should  be  allowed  to  incorporate  themselves  for  the  prosecution  or 
transaction  of  any  enterprise,  business,  pursuit,  or  occupation,  not 
prohibited  to  individuals  or  partnerships.  Accordingly,  this  act 
provides  (section  l)that  any  three  or  more  persons  may  incorporate 
themselves  "for  the  purpose  of  engaging  in  any  lawful  enterprise, 
business,  pursuit,  or  occupation,"  in  the  manner  provided  therein. 
All  that  is  required  is  to  make  and  file  articles  of  incorporation 
specifying,  (1)  the  name  and  duration  of  the  corporation ;  (2)  the 
enterprise,  business,  pursuit,  or  occupation  in  which  it  proposes  to 
engage ;  (3)  the  place  of  its  principal  office ;  (4)  the  amount  of  its 
6tock  and  the  value  of  each  share  thereof;  and,  (5)  if  it  is  formed 
for  the  purpose  of  navigating  any  water,  or  building  a  bridge, 
canal,  or  roaa,  the  termim  of  such  navigation,  canal,  or  road,  or  the 
site  of  said  bridge. 

Subject  to  the  provisions  and  limitations  of  the  act,  these  articles 
of  association  are  the  charter  of  the  corporation,  and  in  the  prose- 
cution of  its  undertaking,  and  the  management  and  disposition  of  its 
property,  it  is  not  subject  to  any  other  restraint  than  that  which  the 
law  may  impose  in  the  case  of  natural  persons  in  like  circumstances. 
Whatever  is  not  generally  forbidden  by  the  law  of  the  land  maybe 
undertaken  by  a  corporation  thus  formed  for  the  purpose.     Exclu- 
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«ive  privileges  are  not  allowed  to  any  one ;  and  the  only  policy 
indicated  by  the  act  is  to  promote  the  transaction  of  all  kinds  of 
business  by  means  of  corporations  to  be  formed  and  dissolved  at 
the  pleasure  of  those  particularly  interested.  Any  number  of  cor- 
porations may  be  formed  for  the  same  purpose  and  at  the  same 
place ;  for  instance,  to  keep  a  school,  a  store,  a  tavern,  or  to  build 
and  operate  a  steamboat  or  railway  between  the  same  points.  Nor 
is  a  corporation  formed  under  this  act  under  any  obligation  to  the 
public  to  maintain  its  existence,  or  carry  on  its  corporate  enterprise 
or  business,  any  longer  than  the  shareholders  or  a  majority  of  them 
may  think  desirable.  Whenever  a  majority  of  these,  for  any  rea- 
son, vote  to  disincorporate,  the  life  of  the  corporation  is  at  an  end, 
except  that  it  may  continue  to  exist,  for  the  period  of  five  years 
thereafter,  for  the  purpose  of  winding  up  its  affairs,  including  a 
final  disposition  of  its  corporate  property,  be  the  same  a  railway  or 
a  fish-wheel.  Laws  Or.  p.  528,  §  19;  Sess.  Laws,  1878,  p.  91,  §  2. 
In  short,  as  was  lately  said  by  a  distinguished  jurist,  in  a  brief  for 
this  defendant,  in  a  case  pending  in  the  United  States  circuit" court 
for  the  southern  district  of  New  York :  "  The  Oregon  system  may 
be  succinctly  defined  as  free  trade  in  corporations  and  free  corpo- 
rations." 

In  the  consideration  of  the  question  as  to  the  validity  of  a  lease 
of  corporate  property  made  by  a  corporation  formed  under. this 
system,  the  case  of  Thomas  v.  Railroad  Co.,  101  IT.  S.  71,  so  much 
relied  on  by  the  defendant,  is  in  some  respects  altogether  inapplic- 
able. That  was  a  case  of  a  corporation  created  by  a  special  act  of 
the  legislature  of  New  Jersey,  to  build  and  operate  a  certain  rail- 
way. The  court  held  that  the  power  to  lease  the  road,  not  being 
specially  given  by  the  act  of  incorporation,  nor  fairly  implied  from 
anything  contained  therein,  the  contract  of  the  ^corporation  to  that 
effect  was  ultra  vires  and  void.  In  delivering  the  opinion  of  the 
court  Mr.  Justice  Miller  says: 

"Conceding  the  rule  applicable  to  all  statutes,  that  what  is  fairly 
implied  is  as  much  granted  as  what  is  expressed,  it  remains  that  the 
charter  of  a  corporation  is  the  measure  of  its  powers,  and  that  the 
enumeration  of  these  powers  implies  the  exclusion  of  all  others." 

This  rule  is  of  universal  application,  and  applies*  to  a  corporation 
formed  under  the  law  of  Oregon  as  well  as  New  Jersey.  The  arti- 
cles of  association,  together  with  the  corporation  act  under  which 
they  are  made,  constitute  the  charter  of  an  Oregon  corporation,  and 
any  act  done  by  such  corporation,  not  expressly  or  by  fair  implica- 
tion authorized  thereby,  is  ultra  vires  and  void.  It  was  also  said, 
in  the  course  of  the  opinion,  that  the  contract  of  the  New  Jersey 
corporation  was  one  "forbidden  by  public  policy,"  and  therefore 
beyond  its  power  to  make. 

Whatever  a  corporation  is  "forbidden"  to  do, either  directly  by 
statute,  or  by  a  public  policy  fairly  indicated  by  or  deducijble  from 
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the  legislation  of  a  State  or  country  or  the  decisions  of  its  courts,  or 
both,  is,  of  course,  beyond  its  power  to  do.  In  such  case  the  act  is 
not  only  beyond  the  power  of  the  corporation,  and  therefore 
invalid,  but  it  is  prohibited,  and  therefore  illegal,  and  incapable  of 
ratification,  and  anv  one  dealing  with  the  corporation  is  not  estop- 
ped to  allege  and  show  such  illegality.  But  the  public  policy  on 
the  subject  of  leasing  railways  in  a  State  where  corporations  are  not 
permitted  for  the  purpose  of  constructing  or  operating  them,  except 
when  created  by  a  special  act  of  the  legislature  for  the  construction 
or  operation  of  a  road  between  certain  points,  may  be  and  mani- 
festly is  very  different  from  that  of  a  State  like  Oregon,  where  any 
number  of  corporations  may  be  formed  by  the  voluntary  associa- 
tion of  individuals,  to  build  and  operate  railways  when  and  where 
they  think  best,  with  power  to  disincorporate  and  dispose  of  their 
property  at  their  own  pleasure.  And  so,  on  this  point,  I  do  not 
regard  the  case  of  Thomas  v.  Railroad  Co.  applicable  here. 

The  right  of  the  defendant  to  make  the  defence  of  ultra  vires  as 
against  the  plaintiff,  notwithstanding  the  express  provision  in  its 
articles  authorizing  it  to  lease  and  operate  any  railway  in  Oregon, 
is  already  conceded  in  this  opinion,  upon  the  authority  of  Bigelow, 
Estop.  (3d  Ed.)  466.  But  the  authorities  are  not  uniform  on  the 
subject.  And  see  Field,  Corp.  §  386.  Here,  it  is  admitted  that 
the  defendant  held  itself  out  to  the  world  as  a  corporation  organized 
to  lease  and  operate  any  railway  in  Oregon.  Such  was  the  specifi- 
cation in  its  articles  of  the  power  and  purpose,  among  others,  of  its 
organization.  By  this  defence  of  ultra  vires  the  defendant  does 
not  question  the  legality  of  an  act  done  by  its  directors  without  ap- 
parent authority,  or  upon  a  doubtful  or  questionable  construction 
of  its  articles,  but  it  seeks  to  repudiate  an  act  done  by  them  within 
the  plain  letter  and  purpose  of  a  particular  power  deliberately 
asserted  and  assumed  by  its  corporators  in  the  execution  of  its  arti- 
cles, and  to  which  every  one  of  its*  shareholders,  it  must  be  pre- 
sumed, thereafter  gave  Lis  unqualified  assent.  It  um6t  be  admit- 
ted that  a  sense  of  justice  cannot  be  invoked  in  favor  of  such  a 
defence.  It  must  therefore  stand  or  fall  on  the  decision  of  the 
naked  legal  question,  whether  the  defendant  was  authorized  in  its 
formation  to  assume  as  it  did  the  power  to  lease  this  or  any  other 
railway  in  Oregon. 

The  decision  of  this  question  involves  the  inquiry  whether  the 
taking  a  lease  of  a  railway  and  a  covenant  to  pay  the  rent  reserved 
therein  was  an  unlawful  act  in  this  State  at  the  formation  of  the  de- 
fendant corporation  and  at  the  date  of  this  lease.  Whatever  "en- 
terprise, business,  pursuit,  or  occupation  "  was  then  lawful,  the  de- 
fendant might  undertake  in  its  articles  to  accomplish  or  engage  in. 
There  never  was  any  legislative  or  judicial  action  in  this  State, 
except  in  one  particular,  to  be  hereafter  noticed,  indicating  that 
such  a  transaction  is  unlawful  or  contrary  to  public  policy.     To 
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take  a  lease  of  a  railway  and  operate  it,  is  in  itself  as  lawful  and 
meritorious  an  act  as  to  construct  one.  No  one  would  question  the 
right  of  a  natural  person  to  do  such  an  act.  And  whatever  any  one 
may  do  as  an  individual,  any  three  or  more  persons  may  do  as  a 
corporation,  unless  restrained  by  some  provision  of  law  applicable 
to  corporations  only. 

The  corporation  act  of  this  State,  as  originally  passed,  contained 
a  clause  (section  20),  inserted  on  its  passage  through  the  senate  at 
the  instance  of  interested  parties,  declaring  that  no  corporation 
formed  or  created  under  it  or  other  statute  or  the  State  for  the  pur. 

f>ose  of  navigating  any  water  of  this  State,  should  ever  "  purchase, 
ease,  or  in  any  way  control "  any  road  built  by  any  other  corpo- 
ration  formed  under  such  act.  This  prohibition,  it  was  well  under, 
stood,  was  aimed  at  the  Oregon  Steam  Navigation  Co.,  a  corpora- 
tion then  existing  under  a  special  act  of  the  territorial  legislature, 
and  soon  afterwards  incorporated  under  the  corporation  act,  in 
pursuance  of  section  18  thereof,  and  the  predecessor  of  the  defend- 
ant herein,  and  intended  to  prevent  it  from  controlling  any  road 
that  might  be  built  on  the  bank  of  the  Columbia,  between  Portland 
and  the  Dalles,  and  particularly  around  the  cascades  of  the  Colum- 
bia, for  the  purpose  of  preventing  competition  with  its  steamboats. 
This  is  the  only  restraint  on  the  power  of  corporations  in  this 
respect  that  ever  crept  into  the  legislation  of  (Jregon ;  and  the 
rational  and  legal  inference  from  the  premises  is  that  all  leases  of 
roads  taken  by  a  corporation  formed  under  the  act,  except  the  kind 
thereby  specially  prohibited,  are  permitted. 

But  this  is  not  all.  By  the  act  of  October  18,  1878  (Sess. 
Laws,  59),  said  section  was  repealed  and  re-enacted,  so  far  as  to 
omit  the  restraining  clause,  and  since  then  there  has  been  no  indi- 
cation of  any  purpose  on  the  part  of  the  State  to  restrain  or  limit 
the  power  of  corporations  in  this  respect.  The  idea  of  such  restraint 
is  also  incompatible  with  the  provision  of  the  corporation  act  (sec- 
tion 17)  that,  in  effect,  authorizes  a  railway  corporation  to  termi- 
nate its  existence  at  its  option,  and  dispose  of  its  road.  No  natural 
persons,  unless  incorporated,  are  likely  to  purchase  such  property, 
and  if  there  was  any  implied  prohibition  against  the  one  corpora- 
tion from  becoming  a  purchaser,  the  right  given  to  the  other  to 
sell  would  be  so  far  rendered  nugatory.  The  power  to  dispose  of 
a  road  must  include  the  power  to  lease ;  and  the  power  to  buy,  the 
power  to  take  a  lease.  So,  by  the  act  of  October  22,  1880,  mpra, 
the  right  of  the  plaintiff  herein  to  assign  its  road — to  dispose  of  the 
same  by  6ale  or  lease — is  recognized ;  but  if  a  corporation  could 
not  be  formed  or  exist  under  the  law  of  Oregon  with  power  to  buy 
the  same  or  take  a  lease  thereof,  the  jus  disponendi  of  the  former 
would  be  comparatively  worthless. 

Counsel  for  the  plaintiff  also  makes  the  further  point  that  this 
is  an  executed  contract,  and  therefore  the  defendant  is  estopped 
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to  allege  its  invalidity  in  this  action.  It  is  well  established  that  a 
contract,  not  tainted  with  illegality,  but  merely  invalid  for  want  of 
power  in  the  corporation  making  it,  may  be  enforced  against  such 
corporation  when  it  has  received  or  had  the  benefit  of  the  consid- 
eration therefor.  Bigelow  Estop.  (3d  Ed.)  574,  575;  Field,  Corp. 
§  263.  But  this  contract  does  not  come  within  that  categorv.  The 
defendant  corporation  could  not  set  np  the  invalidity  of  tliis  con- 
tract as  a  defence  to  an  action  for  the  rent  of  the  property  during 
a  period  that  it  had  the  use  and  benefit  of  the  same.  iJut  this 
action  is  brought  on  a  contract  to  pay  rent  in  advance,  and  not 
for  past  use  and  occupation.  The  consideration  for  the  covenant 
or  promise  to  pay  this  instalment  of  rent  is  not  the  past  but  the 
future  use  of  the  property.  The  contract  to  pay  is  therefore 
executory ;  and  the  same  may  be  6aid  of  everv  other  instalment 
of  rent  provided  for  in  the  contract.  The  liability  to  pay  it  arises 
out  of  the  covenant  to  do  so,  and  the  consideration  for  this  is  the 
future  U6e  and  occupation  of  the  property  for  a  corresponding 
period.  The  case  of  Thomas  v.  Railroad  Co.,  supra,  86,  is  exactly 
in  point  on  this  question. 

The  effect  of  the  two  special  defences  will  now  be  considered. 
They  deserve  but  little  attention,  for  they  are  both  utterly  bad. 
It  makes  no  sort  of  difference  whether  the  railway  leased  from  the 
plaintiff  had  any  "  near  connection"  with  the  roads  whose  termini 
are  specified  in  the  defendant's  articles  or  not.  Those  roads  it 
took  the  power  to  construct  and  own  ;  but  it  also  took  the  power 
to  lease  any  other  railway  in  Oregon,  whether  "  so  near  or  yet  so 
far "  from  such  roads.  As  between  the  plaintiff  and  the  defend- 
ant, the  directors  of  the  latter  were  the  sole  judges  of  the  pro- 
priety or  expediency  of  taking  this  lease,  and  the  assent  or  the 
dissent  of  the  shareholders  was  altogether  immaterial.  They  were 
powerless  in  the  premises,  and  could  neither  prevent,  authorize, 
nor  ratify  it.  This  does  not,  of  course,  question  the  right  of  the 
shareholders  to  invoke  the  aid  of  a  court  to  prevent  the  directors 
from  making  a  contract  which,  though  legal,  mar  be  improvident 
or  considered  an  abuse  of  their  trust. 

But  the  power  of  a  corporation  formed  under  the  corporation 
act  of  this  State,  as  to  its  relations  with  third  persons,  is  vested  in 
and  exercised  by  the  directors.  The  power  of  the  shareholders  is 
limited  to  a  few  matters  concerning  its  internal  affairs,  namely, 
the  election  of  directors,  the  increasing  of  the  capital  stock,  the 
adding  to  the  powers  and  purposes  of  the  corporation,  and  the 
authorizing  its  dissolution.  Ifor  is  it  true  in  any  legal  6ense,  even 
if  material,  that  "  the  capital  of  the  defendant"  was  contributed 
for  the  construction  and  equipment  of  the  roads  it  was  formed  to 
build  and  own,  rather  than  the  leasing  of  the  plaintiff's  road. 
Nothing  is  clearer  than  that  every  dollar  subscribed  to  the  capital 
stock  of  the  defendant  was  thereby  pledged  for  any  and  all  of  the 
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I>tirposes  specified  in  its  articles,  and  may  be  applied  and  used,  at 
east  so  far  as  third  persons  are  concerned,  to  such  of  them  as  the 
directors  shall  determine. 

In  conclusion,  the  directors  of  the  defendant  corporation,  in 
pursuance  of  the  express  power  given  them  by  the  corporation  act 
and  the  articles  of  incorporation,  determined  to  take  a  lease  of  the 
plaintiffs  road,  yielding  and  paying  a  certain  rent  therefor,  and  to 
that  end  duly  directed  and  authorized  their  president  and  secretary 
to  sign  said  lease  and  affix  the  corporate  seal  thereto,  which  was 
•done.  By  this  means  the  defendant  became  legally  bound  to  pay 
the  plaintiff  the  rent  reserved,  and  in  default  thereof  the  latter 
may  maintain  this  action  to  recover  the  instalment  now  due ;  and 
therefore  the  demurrer  is  overruled,  and  the  motion  to  strike  out 
is  allowed,  and  judgment  is  given  for  the  plaintiff  for  the  sum  sued 
for, — $68,131, — together  with  legal  interest  thereon  from  May  15, 
1884,  and  the  costs  and  disbursements  of  the  action. 

Party  Dealing  with  De  Facto  Corporation  Estopped  to  Deny  Corporate 
€xistence. — A  party  contracting  with  a  de  facto  corporation  in  its  corporate 
capacity  is  ordinarily  estopped  in  a  suit  brought  by  the  corporation  on  the 
-contract  to  deny  its  corporate  existence.  Bennington  Iron  Co.  v.  Rutherford, 
18  N.  J.  L.  105;  Dutchess  Cotton  MPg  Co.  v.  Davis,  14  Johns.  245;  Hughes 
«.  Bank  of  Somerset,  5  Litt.  (Ky.)  47 ;  Tar  River  Nav.  Co.  v.  Neal,  3  Hawk 
(N.  C),  520;  Zion  Church  v.  St.  Peter's  Church,  5  W.  &  S.  215;  Union 
Mutual  Ins.  Co.  v.  Osgood,  1  Duer  (N.  Y.),  707;  Howe  Machine  Co.  t>. 
Snow,  82  Iowa,  433;  Scarsburgh  Turnpike  Co.  v.  Cutler,  6  Vt.  315;  Wilcox 
v.  Toledo,  etc.,  R.  Co.,  9  Am.  &  Eng.  R.  R.  Cas.  518. 

Ultra  Vires  Contracts  Unexecuted. — While  a  contract  with  a  corporation 
remains  unexecuted,  the  corporation  is  not  estopped  to  set  up  the  defence 
that  the  contract  was  ultra  vires  on  its  part  and  so  escape  liability  thereunder. 
Franklin  Co.  v.  Lewiston  Inst,  for  Savings,  68  Me.  43 ;  Thomas  t>.  Railroad 
Co.,  101  U.  S.  71;  Downing  v.  Mt.  Washington  Road  Co.,  42  N.  H.  230; 
Hood  v.  New  York  &  New  Haven  R.  R.  Co.,  22  Conn.  1;  Boston  &  P.  R, 
Co.  t>.  New  York  &  N.  E.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  800;  Davis  v. 
Old  Colony  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  548. 

Ultra  Vires  Contracts  Executed. — When  a  corporation  has  entered  into  a 
•contract  and  actually  received  the  consideration,  it  is  held  that  it  is  estopped 
to  set  up  the  defence  of  ultra  vires.  Hazel  hurst  v.  Savannah,  etc.,  R.  Co., 
48  Ga.  54;  White*.  Franklin  Bank,  22  Pick.  181;  Parrish  v.  Wheeler.  22 
N.  Y.  494;  Bissell  v.  Michigan,  etc.,  R.  Co.,  22  N.  Y.  258;  Southern  Life 
Ins.  Co.  v.  Lanier,  5  Fla.  110;  McCluer  v.  Manchester,  etc.,  R.  Co.,  13  Gray, 
124;  Chapman  v.  M.  R.,  etc.,  R.  Co.,  6  Ohio  St.  137;  Hale  i>.  Mutual  Firo 
Ins.  Co.,  32  N.  H.  297;  Railroad  Co.  t>.  Howard,  7  Wall.  413;  Zabriskie  v. 
C.  &  C,  etc.,  R.  Co.,  28  How.  (U.  S.)  381;  Racine,  etc.,  R.  R.  Co.  v. 
Farmer's  L.  &  T.  Co.,  49  III.  346;  Chicago  Bid.  Ass'n  v.  Crowell,  65  111.  454; 
City  of  St.  Louis  v.  St.  Louis  Gas  Light  Co.,  70  Mo.  69;  Newsburg  Petro- 
leum Co.  v.  Weare,  27  Ohio  St.  343;  Oil  Creek  &  Allegheny  River  R.  Co.  t>. 
Penna  Trans.  Co.,  73  Pa.  St.  160;  Peoria  &  S.  R.  Co.  v.  Thompson,  7  Am. 
<&  Eng.  R.  R.  Cas.  101;  Chaffee  v.  Rutland,  etc.,  R.  R.  Co.,  16  Am.  &  Eng. 
R.  R.  Cas.  408;  Nashua  &  L.  R.  Co.  v.  Boston  &  L.  R.  Co.,  16  Am.  &  Eng. 
R.  R.  Cas.  448;  Woodruff  <?.  Erie  R.  Co.  et  al,  16  Am.  &  Eng.  R.  R.  Cas. 
•501 ;  Keyser  v.  Hitz,  1  Am.  &  Eng.  Corp.  Cas.  231. 

Powers  of  Directors  of  Corporation. — The  directors  of  a  corporation  have 
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implied  power  to  transact  all  business  for  and  on  its  behalf,  and  contracts 
entered  into  by  them  will  therefore  always  be  binding  on  the  corporation 
where  they  are  not  outside  the  scope  of  the  corporate  powers.  Bank  of 
Middlebury  t>.  Rutland,  etc.,  R.  Co.,  30  Vt.  425;  Hoyt  «.  Thompson,  19 
K.  Y.  207;  Augusta  Bank  v.  Hamblet,  35  Me.  491;  Bank  of  Middleburv  t. 
Edgerton,  30  Vt.  182;  Whitwell  t>.  Warner,  20  Vt.  405;  Protection  Life 
Ins.  Co.  v.  Foote,  79  III.  361;  Union  Mutual  Ins.  Co.  c.  Keyser,  32  N.  H. 
813;  Union  Gold  Mining  Co.  v.  Rocky  Mt.  Nat.  Bank,  2  Col.  565;  Dayton, 
etc.,  R.  R.  Co.  v.  Hatch,  1  Disney  84;  Record  t>.  Central  Pacific  R.  Co.,  2 
Am.  &  Enjr.  R.  R.  Cas.  894;  Hedder  v.  Kentucky,  etc,  R.  Co.,  2  Am.  &En#. 
R.  R.  Cas.  640;  Fackiner  v.  Grand  Junction  R.  Co.,  16  Am.  &  Eng.  R.  R. 
Cas.  591;  Leavitt  v.  Oxford  &  Geneva  Silver  Mining  Co.,  4  Am.  &  Eng. 
Corp.  Cas.  234;  Shawhan  et  al.  v.  Zinn  et  al..  4  Am.  &  Eng.  Corp.  Cas.  243- 
Cicotte  v.  Anciauz  et  al.,  5  Am.  &  Eng.  Corp.  Cas.  279. 


State  of  Indiana 

v. 

Foulkes  et  al. 

(94  Indiana  Reports,  493.) 


Where  an  information,  in  the  nature  of  a  quo  warranto,  against  the  incor- 
porators of  a  railroad  company,  sets  out  several  alleged  illegal  acts  in  the  same 
paragraph,  these  several  acts  must  be  construed,  not  as  separate  paragraphs, 
but  as  parts  of  one  paragraph ;  and  if  the  allegations  contradict  each  other 
as  to  material  facts,  the  paragraph  is  bad. 

The  fact  that  the  secretary  of  state,  in  filing  the  articles  of  such  company, 
unlawfully  antedates  them,  is  not  ground  for  such  information. 

In  filing  such  articles,  it  is  the  act  of  depositing  them  in  such  secretary's 
office,  and  not  the  mere  file-mark  thereon,  that  constitutes  the  filing.  Such 
articles  need  not  state  the  residences  of  the  subscribers. 

From  the  Knox  Circuit  Court. 

A.  J.  Padgett,  H.  S.  Cauthorn,  J.  M.  Boyle  and  O.  F.  Baker 
for  appellant. 

W.  H.  DeWolf,  S.  N.  Chambers,  F.  W.  Viehe,  R  G.  Evans, 
G.  G.  Reily,  W.  C.  Niblack  and  J.  C.  Denny  for  appellees. 

Elliott,  J. — It  has  long  been  settled  that  where  an  amended 
complaint  is  filed  the  original  no  longer  remains  as  a  pleading,  and 
that  rulings  upon  it  are  made  immaterial  by  the  amendment.  The 
record  in  this  case  shows  that  the  ruling  on  the  motion  to  strike 
out  applied  solely  to  the  original  complaint,  and  as  that  was  super- 
seded by  amendment,  that  ruling  becomes  wholly  immaterial.  The 
only  ruling  in  the  case,  therefore,  which  is  properly  before  us  is 
that  upon  the  demurrer  to  the  information,  and  to  that  we  direct 
our  attention. 

The  information  is  one  in  a  proceeding  in  the  nature  of  a  quo 
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warranto,  and  charges  that  the  appellees  have  assumed  to  create  a 
corporation  under  the  name  of  the  Vincennes  &  Ohio  River  H.  R. 
Co.,  have  assumed  to  exercise  corporate  powers,  and  claim  that  the 
pretended  corporation  was  organized  under  the  general  laws  pro- 
viding for  the  incorporation  of  railroad  companies. 

The  first  specification  in  the  information  charges  that  a  public 
meeting  was  held  in  the  city  of  .Vincennes,  on  the  6th  of  February, 
1883,  for  the  purpose  of  organizing  the  corporation ;  that  a  draft 
of  articles  of  association  was  then  presented  and  signatures  called 
for ;  that  the  name  of  the  corporation  was  not  stated,  nor  was  the 
amount  of  the  capital  stock,  nor  the  termini  of  the  railroad  given ; 
that  the  draft  of  the  articles  was,  at  that  meeting,  blank  as  to  these 
matters ;  that  it  was  agreed  that  such  blanks  should  not  then  be 
filled  but  should  afterwards  be  filled  ;  that,  with  this  understanding, 
divers  persons  signed  the  instrument ;  that  at  a  subsequent  meeting- 
the  blanks  in  the  instrument  were  filled  without  the  knowledge  or 
consentof  those  who  had  signed  at  the  previous  meeting,  and  that 
other  persons  then  signed,  but  the  entire  capital  stock  purporting 
to  have  been  taken  was  only  $50,150,  and  there  was  no  ratification 
by  those  who  had  previously  signed  ;  that  the  instrument  was  then 
filed.  It  is  also  averred  that  the  articles  had  not  the  amount  of 
stock  subscribed  required  by  law ;  that  the  persons  named  as  di- 
rectors were  not  stockholders.  The  substance  of  the  second  speci- 
fication is  that  defective  articles  of  association  were  filed  with  the- 
secretary  of  state,  on  the  3d  day  of  March,  1883  (but  wherein  they 
were  defective  is  not  stated),  and  that  in  July  following  other  arti- 
cles of  association  were  filed,  purporting  to  be  original  articles  of 
association,  and  that  the  date  of  filing  was  not  truly  stated,  but  was 
given  as  the  3d  of  March,  1883,  whereas  they  were  filed  in  July 
or  August.  The  third  specification  charges  that  the  articles  were 
never  filed.  The  fourth  specification  charges  that  stock  to  the 
amount  of  $50,000  had  not  been  subscribed  when  the  articles  of 
association  were  filed ;  that  no  directors  were  elected,  and  that  the 
subscribers  did  not  state  their  respective  places  of  residence  or  the 
shares  of  stock  subscribed  respectively.  It  is  charged  in  the  fifth 
specification  that  the  subscriptions  to  the  capital  stock  of  the  corpo- 
ration were  not  made  in  good  faith,  but  that  those  who  did  subscribe 
the  articles  in  good  faith,  not  being  able  to  secure  the  requisite 
amount,  the  amount  of  $47,000  was  subscribed  by  John  R.  Long, 
a  non-resident  of  the  State,  and  wholly  insolvent  ;*that  Long  made 
his  subscription  solely  for  the  purpose  of  enabling  the  appellees  to 
incorporate,  and  that  they  did  not  intend  to  rely  upon  the  subscrip- 
tions to  the  capital  stock  of  the  alleged  corporation,  but  upon 
appropriations  from  public  corporations  along  the  line  of  the  pro- 
posed railroad. 

The  charges  of  the  first  specification  are  nullified  by  those  of" 
the  second.     The  statements  of  the  latter  specification  show  that 
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two  articles  of  association  were  executed  and  filed,  and  if  the  last 
was  properly  executed,  and  this  is  not  denied,  and  filed,  then  the 
improper  or  defective  execution  of  the  first  is  not  material.  The 
question  is  not  whether  the  first  articles  were  properly  executed, 
but  whether  such  steps  had  been  taken  as  entitled  the  association  to 
exercise  corporate  powers,  at  the  time  the  information  was  filed. 
If  there  was  a  legal  corporation  at  that  time,  then,  no  matter  how 
many  mistakes  had  occurred  prior  to  that  time,  or  how  great  the 
irregularities  in  the  preparation  of  the  articles  of  association,  the 
relator  has  no  right  to  maintain  this  information. 

The  allegation  that  the  secretary  of  state  antedated  the  filing  of 
the  articles  of  association  does  not  make  this  specification  good. 
If  that  officer  had  violated  his  duty  in  that  respect,  6till  the  legalitv 
of  the  acts  of  the  corporators  would  not  be  injuriously  afifectecL 
The  State  cannot  take  rights  from  a  corporation  because  of  a  wrong 
committed  by  one  of  its  own  officers.  But,  aside  from  this  the 
allegation  is  insufficient  for  another  reason,  for  the  endorsement  of 
the  date  of  filing  is  not  the  material  thing,  the  act  of  depositing 
the  paper  with  the  proper  officer  is  the  essential  element  in  the  act 
of  filing.  Nay  lor  v.  Moody,  2  Blackf .  247 ;  Engleman  v.  State,  2 
Ind.  91 ;  Johnson  v.  Crawfordsville,  etc.,  R.  R.  Co.,  11  Ind.  280 ; 
Miller  v.  O'Reilly,  84  Ind.  168. 

The  appellant  contends  that  the  specifications,  although  set  forth 
in  one  and  the  same  paragraph,  are  separate  and  distinct  causes  of 
action,  and  that  each  is  to  be  considered  without  reference  to  the 
others.  We  cannokassent  to  this  view.  There  is  but  one  cause  of 
action  set  forth  in  the  pleading,  and  if  that  is  a  good  one  the  com* 
plaint  is  sufficient;  if  not,  the  complaint  is  insufficient.  If  the 
statements  of  one  part  of  a  single  paragraph  of  the  cotnplaiut  are 
shown  to  be  untrue  or  to  be  of  no  force  by  another  part,  then  the 
whole  paragraph  must  fall.  For  example,  if  a  complaint  consisting 
of  a  single  paragraph  should  aver  in  one  place  that  articles  of  asso- 
ciation were  not  filed,  and  in  another  aver  that  they  were  filed,  the 
<5omplaint  would  necessarily  be  bad,  for  the  conflict  would  leave  no 
facts  admitted  by  the  demurrer ;  or,  if  a  single  paragraph  shows 
facts  constituting  a  prima  facie  cause  of  action,  but  adds  to  them 
facts  constituting  a  perfect  defence,  the  pleading  would  certainly 
be  bad  on  demurrer.  Thus,  if  an  information  against  one  claiming 
a  public  office  should  6how  that  the  claimant  did  not  receive  a  majori  ty 
oi  the  votes  cast,  but  should  also  show  that  his  competitor,  the  relator, 
was  ineligible,  it  would  be  bad.  State  ex  rd.  v.  Bieler,  87  Ind. 
320 ;  Reynolds  v.  State  ex  rd.,  61  Ind.  392.  It  is  true  that  sepa- 
rate and  distinct  assignments  of  breaches  of  bonds,  and  in  some  cases 
separate  specifications  of  causes  for  injunction,  may  be  separately 
demurred  to,  but  these  are  exceptional  cases,  and  it  may  well  be 
doubted  whether  the  practice  recognized  as  correct  in  such  cases  is 
not  opposed  to  the  spirit  of  the  code ;  at  all  events,  it  is  one  not  to 


CORPORATIONS — INCORPORATION — QUO  WARRANTO.    641 

be  extended.  Even  in  these  exceptional  cases  it  is  held  that  the 
separate  specifications  are  to  be  taken  in  connection  with  the  other 
allegations  ;  while  in  the  case  of  separate  and  different  paragraphs 
the  rule  has  always  been  that  each  paragraph  must  be  good  and 
complete  in  itself,  and  that  it  cannot  be  aided  by  statements  in 
other  paragraphs.  It  is  perfectly  clear,  therefore,  that  if  one  speci- 
fication is  overthrown  by  another  specification  in  the  6ame  para- 
graph, the  whole  paragraph,  in  so  far  as  its  counts  upon  the  cause 
on  which  the  specifications  are  flatly  contradictory,  is  bad. 

Another  contradiction  occurs  between  the  allegations  of  the 
third  and  the  second  specifications  as  to  the  filing  of  articles  of 
association,  and  for  this  reason  we  must  disregard  both.  Where 
there  are  contradictory  allegations,  we  must  construe  the  plead- 
ing against  the  pleader,  for  upon  him  rests  the  burden  of  affirma- 
tively stating  a  cause  of  action  or  defence,  and  if  he  annihilates 
one  allegation  by  another,  nothing  is  affirmed. 

Between  part  of  the  allegations  of  the  fourth  and  fifth  specifica- 
tions, there  is  a  direct  contradiction,  one  affirming  that  stock  to 
the  amount  of  $50,000  was  never  subscribed ;  the  other  stating 
that  it  was  subscribed,  but  that  $47,000  of  the  amount  was  sub- 
scribed by  an  insolvent  person.  Here  again  one  statement  nullifies 
the  other,  and  we  cannot  act  upon  either. 

It  has  been  many  times  decided  that  a  single  paragraph  of  a 
complaint  must  proceed  upon  a  definite  theory  and  must  be  good 
upon  that  theory  or  not  good  at  all.  So,  too,  it  has  been  decided 
that  a  pleading  cannot  both  affirm  and  deny  the  same  thing. 
Mescall  v.  Tully,  91  Ind.  96 ;  Johnston  v.  Griest,  85  lnd.  503 ; 
Platter  v.  City  of  Seymour,  86  Ind.  323 ;  Johnston,  etc.,  Co.  v. 
Bartley,  81  Ind.  406;  Judy  v.  Gilbert,  77  Ind.  96  (40  Am.  R. 
289) ;  Lockwood  v.  Qnackenbu6h,  83  N.  Y.  607 ;  Salisbury  v.  Howe, 
87  ft.  Y.  128 ;  Oronk  v.  Cole,  10  Ind.  485. 

It  is  well  settled  that  pleadings  are  to  be  construed,  not  from 
isolated  statements,  but  according  to  their  general  scope.  They 
cannot  be  made  good  by  detached  statements,  but  must  be  so 
when  taken  as  a  whole,  pursuant  to  the  general  tenor  of  their 
allegations.  Neidefer  v.  Chastain,  71  Ind.  363;  Kimble  v. 
Christie,  55  Ind.  140;  Trippe  v.  Huncheon,  82  Ind.  307;  Jackson 
School  Tp.  v.  Farlow,  75  lnd.  118;  Richardson  v.  Snider,  72  Ind. 
425.  A  pleader  cannot  select  detached  statements  and  repudiate 
others,  and  then  insist  that  his  complaint  is  good.  It  is  true  that 
surplusage  does  not  vitiate,  but  averments  directly  made,  and  fully 
bearing  upon  and  blended  with  the  material  facts,  cannot  be 
deemed  surplusage.     Stephen  Pleading,  422. 

It  is  an  elementary  principle  that  a  demurrer  admits  only  such 
facts  as  are  sufficiently  pleaded.  Platter  v.  City  Seymour,  86  Ind. 
323 ;  Peyton  v.  Kruger,  77  Ind.  486 ;  Gould  PL  (4th  ed.)    Facts 
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•contradictorily  pleaded  are  certainly  not  sufficiently  pleaded,  and 
if  they  are  not  then  they  are  not  admitted. 

The  object  of  pleading  is  to  evolve  an  issue,  that  is,  to  reach  a 
point  where  facts  are  affirmed  on  one  side  and  denied  on  the  other, 
And,  therefore,  an  issue  can  never  be  reached  if  a  plaintiff  may  both 
affirm  and  deny  the  same  things. 

It  is  also  an  elementary  rule  that  the  evidence  must  be  confined 
to  the  allegations  of  the  pleadings,  and  this  would  be  impossible 
if  a  plaintiff  were  permitted,  in  one  cause  of  action,  to  both  affirm 
and  deny  the  same  thing.  If  he  could  do  this,  then  he  could  prove 
the  same  thing  and  yet  disprove  it,  so  that  there  would  be  really 
nothing  to  which  he  could  be  confined.  It  is  evident,  therefore, 
that  a  contradictory  pleading  cannot  be  good  where  the  contra- 
diction is  upon  matters  of  a  material  character,  and  takes  place  as 
to  the  same  matters. 

The  allegations  of  the  information  admitted  by  the  demurrer 
leave  but  one  question  undisposed  of,  and  that  is  the  question 
whether  the  failure  to  state  the  residences  of  the  subscribers 
vitiated  the  articles  of  association.  The  statute  does  not  require 
that  the  residences  of  subscribers  to  articles  of  association  of  rail- 
road corporations  should  be  stated,  and,  therefore,  the  failure  to 
state  them  does  not  vitiate  the  articles  signed  and  filed  by  the  ap- 
pellees.    K.  S.  1881,  section  3885. 

We  agree  with  the  appellant's  counsel,  that  if  the  information 
contained  one  valid  specification  sufficiently  pleaded,  the  demurrer 
should  have  been  overruled,  for  we  fully  approve  the  rule  that 
where  a  demurrer  is  addressed  to  an  entire  pleading,  one  sufficiently 
pleaded  and  good  cause  of  action  will  repel  the  assault.  But  we 
find  here  no  good  cause  sufficiently  pleaded.  Such  causes  as  would 
be  good  if  they  had  not  been  nullified  by  contradictory  statements 
are,  by  these  statements,  utterly  borne  down  and  overthrown,  leav- 
ing admitted  only  the  allegations  sufficiently  pleaded. 

Judgment  affirmed. 


Henderson  v.  Central  Passenger  Rt.  Co. 
Central  Passenger  Ry.  Co.  v.  Louisville  City  Ry.  Co. 

(Advance  Case,  U.  8.  Circuit  Court,  D.  Kentucky,    July  22,  1884.) 

A  legislative  grant  to  the  Louisville  &  Portland  R.  R.  Co.  of  a  franchise  to 
build  and  operate  a  railroad  from  Louisville  to  Portland,  along  such  streets 
as  the  city  council  should  consent  to,  with  power  to  use  passenger  and 
burden  cars,  to  furnish  means  of  transportation,  to  charge  tolls  for  passen- 
gers and  freights,  and  "  to  do  and  perform  every  act  and  thing  necessary  and 
proper  to  carry  into  effect  the  provisions  of  that  act  and  promote  the  design 
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of  the  corporation,"  but  without  specifying  what  motive-power  should  be 
used,  authorized  the  city  council  to  limit  the  power  to  be  used  to  hone- 
power.  • 

The  Kentucky  act  of  February  14, 1856,  provided  that  all  privileges  and 
franchises  thereafter  granted  to  corporations  should  be  subject  to  amendment 
or  repeal  at  the  will  of  the  legislature.  The  L.  &  P.  R.  Co.  had  theretofore 
been  incorporated,  and  under  its  charter  had  built  and  operated  a  street  rail- 
road on  Bank  Street.  Thereafter,  in  1866,  the  Citizens1  P.  Ry.  Co.  was  incor- 
porated, and  by  its  charter  empowered  both  to  build  and  operate  street  rail- 
ways, with  the  consent  of  the  city  council,  and  to  lease  or  purchase  the  L.  & 
P.  R.  R.  M  its  franchises  and  all  property."  It  thereupon  purchased  the  L.  & 
P.  R.  R.,  its  franchises  and  property,  and  operated  the  road  on  Bank  Street. 
The  corporate  life  of  the  L.  <fc  P.  R.  Co.  was  without  limit  ;  that  of  the 
Citizens9  P.  Ry.  Co.  was  limited  to  30  years.  Thereafter,  in  1872,  the  L.  C. 
Ry.  Co.,  which  was  incorporated  in  1864,  purchased  from  the  Citizens9  P. 
Ry.  Co.  all  of  its  roads,  property,  and  franchises.  Held,  that  the  corporate 
existence  of  the  L.  &P.  R.  Co.,  and  its  right  as  a  corporation  to  operate  the 
road,  did  not  pass  by  the  sale  of  the  Citizens1  P.  Ry.  Co.  nor  by  the  sale  from 
the  Citizens1  P.  Ry.  Co.  to  the  L.  C.  Ry.  Co. ;  that  the  corporate  life  ef  the 
Citizens1  P.  Ry.  Co.  was  not  extended  beyond  30  years  by  the  purchase  from 
the  L.  &  P.  R.  Co.;  that  the  Citizens1  P.  Ry.  Co.  and  the  L.  C.  Ry.  Co.  each 
operated  the  road  under  its  own  charter  ;  that  each  of  said  charters,  having 
been  granted  subsequent  to  the  act  of  1856,  was  subject  to  the  provisions  of 
that  act,  and  that  their  amendment  or  repeal  was  constitutional. 

A  right  of  way  acquired  by  a  railroad  corporation,  prior  to  the  act  of  1856, 
and  transferred  to  a  corporation  created  subsequently  to  said  act,  is  property, 
and  a  legislative  enactment  giving  it  to  another  corporation  is  not  due  process 
of  law.  Such  right  of  way  may  be  lost  by  abandonment,  and  a  non-user  of 
more  than  10  years  is  held  to  be  sufficient  evidence  of  abandonment.  Abandon- 
ment is  to  be  more  readily  presumed  where  the  easement  is  granted  for  the 
Eublic  benefit  than  where  it  is  held  for  private  use.  When  such  a  right  has 
een  so  abandoned,  it  is  constitutional  for  the  State  to  grant  it  to  another 
corporation. 

In  equity.     On  motions  to  dissolve  injunctions. 

A.  P.  Humphrey  and  St.  John  Boyle  for  Louisville  City  Ry. 
Co.  and  Mrs.  Henderson. 

Brown  &  Davie,  Barnett,  Noble  &  Barnett,  and  Zach.  Phelps 
for  Central  Passenger  Ry.  Co. 

Barr,  J. — These  cases  come  to  this  court  from  the  Louisville 
chancery  court,  and  from  the  vice-chancellor's  court,  with  injunc- 
tions already  granted  upon  ex-pwrte  motions;  and  they  are  now 
submitted  upon  motion  of  defendants,  in  each  case,  to  dissolve  the 
injunctions.  The  Louisville  City  Ry.  Co.  has  filed  a  cross-bill 
against  the  Central  Passenger  Ry.  Co.,  and  has  moved  for  an  in- 
junction. These  motions  really  involve  the  same  question,  and 
will  be  considered  together.  The  material  question  is,  who  has 
a  right  to  run  a  street  railway  down  Bank  street,  in  this  city,  from 
Nineteenth  street  to  and  through  Portland  to  the  wharf,  by  what  is 
cpmmonly  called  the  "  Bankstreet  route"?  The  Central  Passen- 
ger Ry.  Co.  claims  this  right  by  and  under  the  authority  of  an  ordi- 
nance approved  January  25,  1884,  and  an  act  of  the  general  as- 
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sembly  approved  March  14,  1884.  The  act  repeals  all  laws  and 
ordinances  in  conflict  with  the  grant  therein  made,  which  is  a  grant 
to  build  and  operate  a  street  railway  over  the  route  in  controversy. 
This  authority  is  sufficient,  and  gives  the  Central  Passenger  Ry. 
Co.  this  route,  unless  the  act  itself  is  unconstitutional,  as  im- 
pairing the  obligation  of  a  contraot,  or  because  it  deprives  the  Louis- 
ville City  Ry.  Co.  of  its  property  without  due  process  of  law. 

The  State  of  Kentucky  owned,  by  purchase,  the  Lexington  & 
Ohio  fi.  R.,  and  donated  to  the  Kentucky  Institution  for  the  Edu- 
cation of  the  Blind  that  part  of  the  road  which  ran  from  Sixth 
street,  in  Louisville,  along  Main  street,  and  over  the  Louisville  & 
Portland  turnpike  (known  as  Portland  avenue)  to  the  Portland 
wharf.  The  franchises  of  the  Lexington  &  Ohio  R.  R.  which  had 
been  extinguished  by  the  sale  to  the  State,  were  not  donated ;  but 
in  the  act  approved  March  2,  1844,  in  which  the  donation  was 
made,  and  which  incorporated  the  Louisville  &  Portland  R.  R.  Co. 
as  a  part  of  the  Kentucky  Institution  for  the  Education  of  the 
Blind  as  an  agency  to  operate  the  road  donated,  power  was  given 
"  to  do  and  perform  every  act  and  thing  necessary  and  proper  to 
carry  into  effect  the  provisions  of  the  act,  and  to  promote  tlie  de- 
sign of  this  corporation."  It  also  gave  in  express  terms  the 
authority  for  the  company  to  purchase  "  passenger  and  burden  cars," 
and  to  furnish  the  means  of  transportation,  and  "  the  right  to 
charge  and  exact  tolls  and  fees  from  passengers,  and  for  transport- 
ing any  baggage  or  thing."  In  an  amendment  approved  February 
10,  1846,  the  Louisville  &  Portland  R.  R.  Co.  was  given  authority 
to  make  its  "  said  road  "  from  any  part  of  the  city  of  Louisville  to 
any  part  of  the  town  of  Portland,  with  the  consent  of  the  municipal 
corporations  of  Louisville  and  Portland.  There  were  efforts  to  or- 
ganize the  Louisville  &  Portland  R.  R.  Co.  under  this  law,  but 
they  were  unsuccessful. 

In  an  act  entitled  "  An  act  in  relation  to  the  Louisville  &  Port- 
land  R.  R.,"  approved  January  9,  1852,  it  is  recited  that  the  com- 
pany, organized  under  the  act  of  1844,  had  surrendered  its  stock 
and  abandoned  the  enterprise,  and  the  Kentucky  Institution  for 
the  Education  of  the  Blind  i6  invested  with  all  the  rights  and 
powers  which  were  given  in  said  act  of  1844  and  its  amendments. 
It  was  given  the  authority  to  manage  "  the  construction  and  use  of 
said  road  and  its  appendages,"  either  by  its  own  officers,  or  through 
the  president  and  directors  of  the  Louisville  &  Portland  R.  R.  Co., 
pursuant  to  and  under  a  contract  which  said  Institution  for  the 
Education  of  the  Blind  was  authorized  to  make  with  that  company. 
It  was  provided  in  the  second  section  of  this  act  that  the  location 
of  said  railroad  might  be  made  either  on  the  line  described  in  said 
act  of  1844,  or  on  such  line  as  the  Kentucky  Institution  for  the 
Educatiop  of  the  Blind  "may  choose,  with  the  consent  of  the  city 
authorities  of  Louisville,  so  that  it  shall  extend  between  any  points 
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on  or  near  the  river,  above  or  below  the  falls,  and  within  two  miles 
thereof." 

The  town  of  Portland  had  been  united  with  Louisville  and 
became  a  part  of  it.  In  1853  the  city  council  gave  to  the  president 
and  visitors  off  the  Kentucky  Institution  for  the  Education  of  the 
Blind  its  consent  to  the  building  and  operating  a  railroad  with 
"  horse-power"  to  Portland  wharf,  over  any  street  or  streets  in  the 
city  lying  north  of  Main  6treet  and  west  of  Twelfth  street.  The 
Kentucky  Institution  for  the  Education  of  the  Blind,  under  the 
authority  given  to  contract  with  the  Louisville  &  Portland  R.  R. 
Co..  did,  by  an  agreement  dated  April  1,  1853,  transfer  its  right  to 
build  and  operate  a  railroad,  and  all  rights  and  franchises  pertain- 
ing thereto,  to  that  company,  which  had  then  been  reorganized. 
The  company  agreed,  in  consideration  of  this  transfer,  to  pay  the 
Kentucky  Institution  for  the  Education  of  the  Blind  $600  per 
annum,  and  a  certain  part  of  the  net  profits,  should  they  exceed 
$15,000  per  annum  ;  and  did  pay  the  $600  for  one  or  more  years 
after  the  road  was  completed.  Under  the  authority  thus  trans- 
ferred the  Louf8ville  &  Portland  R.  R.  Co.  built,  during  the  years 
1853  and  1854,  a  railroad  from  Twelfth  street  over  the  Bank- 
street  route,  (part  of  which  is  in  controversy,)  and  operated  it 
with  horse-power  until  the  Louisville  &  Portland  R.  R.  Co.  sold 
out  to  the  Citizens'  Passenger  Ry.  Co.,  in  1866. 

It  was  suggested  in  argument  that  the  franchise  granted  by  the 
State  of  Kentucky  was-  to  build  and  operate  an  ordinary  steam 
railroad,  and  the  city  had  no  authority  to  grant  the  right  to  this 
railroad  company  to  build  and  operate  a  street  railway  over  its 
streets.  There  is  now  a  well-recognized  distinction  between  the 
franchise  to  build  and  operate  an  ordinary  steam  railroad,  and  the 
franchise  to  build  and  operate  a  street  railway  over  and  along  the 
level  of  streets  in  a  city.  But  it  will  be  observed,  in  this  con- 
nection, that  the  donation  was  made  without  the  franchises  of  the 
old  Lexington  &  Ohio  R.  R.  Co.  being  granted  with  it ;  and  there 
is  no  grant,  in  terms,  of  the  use  of  steam-power  in  operating  the 
road  donated,  and  certainly  there  is  no  prohibition  of  the  use  of 
horse-power.  Indeed,  whatever  may  have  been  the  character  of 
the  old  road  on  Portland  avenue,  which  was  originally  built  as 
part  of  the  Lexington  &  Ohio  R.  R.,  there  can  be  no  serious  doubt 
of  the  right  of  the  city  of  Louisville  to  indicate  the  power  to  be 
used  in  propelling  cars  over  a  new  route,  which  could  only  be  op- 
erated with  its  consent.  The  legislature's  grant  to  operate  another 
road  was  conditioned  upon  the  consent  of  the  city.  This  was  in- 
dispensable, and  certainly  the  city  might  protect  the  local  public 
by  limiting  the  "power"  to  be  used.  The  Louisville  &  Portland 
It.  R.  Co.'s  charter  nowhere  requires  steam-power  to  be  used,  and 
the  utmost  that  can  be  contended  for  is  that  the  authority  to  use 
steam  is  implied  from  the  character  of  the  road  donated.  The 
20  A.  &E.  R.  Cas.—  85 
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charter  gave  authority  "  to  do  and  perform  every  act  and  thing 
necessary  and  proper  to  carry  into  effect  the  provisions  of  the  act 
and  promote  the  design  of  the  corporation ;"  and,  under  this  au- 
thority, the  Louisville  &  Portland  R.  R.  Co.  could  agree  to  use 
horse  instead  of  steam  power,  even  if  they  had  the  implied  author- 
ity to  use  steam-power.  We  think,  therefore,  the  Louisville  & 
Portland  R.  R.  Co.  had  the  legal  right  to  the  road  built  over  the 
Bank-street  route,  and  to  operate  it  with  horse-power.  This  was 
an  existing  right  when  the  act  entitled  "  An  act  reserving  power 
to  annul  or  repeal  charters -and  other  laws,"  approved  February  14, 
1856,  was  passed.  The  rights  of  this  company  m%y  have  "been 
more  than  those  usually  embraced  in  a  franchise  to  build  and  op- 
erate a  street  railway.  Thus,  it  had  a  fight  to  transport  freight  as 
well  as  passengers;  and  it  may  not  have  been  obliged  to  have  its 
road  run  on  the  same  grade  as  the  streets,  or*to  change  or  alrer  its 
grade  when  the  grade  of  the  streets  was  changed.  But,  whatever 
these  rights  were,  if  they  w7ere  greater  than  are  usually  embraced 
in  a  franchise  to  run  a  street  railway,  they  were  surrendered  by  a 
release  executed  by  the  Louisville  &  Portland  R.  R.  Co.  to  the 
city  of  Louisville,  dated  November  23,  1865.  In  that  release,  the 
Louisville  &  Portland  R.  R.  Co.  waived  and  released  all  exeui|>- 
tion  from  taxation,  and  other  exclusive  privileges  and  franchise?, 
and  agreed  that  "said  Louisville  &  Portland  R.  R.  Co.,  their  line 
of  road,  cars  running  thereon,  and  property  connected  therewith, 
shall  be  subject  to  the  control  of  the  general  council  of  said  city  of 
Louisville,  and  the  terms  and  stipulations  contained  in  the  afore- 
said articles  of  agreement  (which  said  articles  of  agreement  are 
referred  to  be  read  as  a  part  hereof,)  in  the  same  manner  and  to 
the  same  extent  as  the  Market-street  road,  aforesaid,  and  as  though 
the  rights,  privileges,  and  franchises  of  said  Louisville  &  Portland 
R.  R.  Co.  were  conferred  by,  and  exclusively  dependent  on,  said 
articles  of  agreement." 

The  "  agreement,"  made  part  of  this  writing,  was  one  between 
the  city  of  Louisville  and  Isham  "Henderson  and  his  associates, 
;ranting  them  the  right  to  build  and  operate  a  street  railway-  over 
Tarket  and  certain  other  streets  in  the  city,  and  regulating  the  use 
and  operation  of  said  railway. 

The  learned  counsel  for  the  defendant  insists  that  the  Louisville 
&  Portland  R.  R.  Co.  surrendered  all  of  its  rights  and  franchises, 
and  accepted  from  the  city,  who  then  had  the  right  to  grant  them, 
all  the  franchises  which  it  thereafter  had ;  and  hence  its  franchises 
are  now  repealable.  There  is  some  obscurity  in  the  language  of 
this  release ;  but,  read  with  the  agreement  which  is  made  part  of 
it,  I  think  it  surrendered  all  of  its  rights,  privileges,  and  franchises 
which  were  inconsistent  with  the  terms  of  the  agreement  betweeti 
the  city  and  Henderson  and  associates,  and  it  surrendered  its  ex- 
emption from  taxation,  and  the  exclusive  right  which  it  claimed 
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to  build  and  operate  a  railroad  west  of  Twelfth  street  and  north  of 
Main  street  in  said  city.  But  it  did  not  surrender  its  existing  road 
or  route,  nor  did  it  surrender  its  right  to  operate  it.  This  right 
had  been  given  by  the  State,  and,  if  surrendered  to  the  city,  could 
not  have  been  regranted  by  it.  It,  however,  agreed  to  exercise  its 
rights  and  operate  its  roaa  as  regulated  by  the  terms  of  the  agree- 
ment, and  subject  to  the  control  of  the  general  council.  The  words 
"as  though  the  rights,  privileges,  and  franchises  of  said  .company 
were  conferred  by,  and  exclusively  dependent  on,  said  articles  of 
agreement,"  preclude  a  construction  that  the  rights,  privileges,  and 
franchises  were,  in  fact,  "conferred  by  and  exclusively  dependent" 
upon  the  agreement.  This  release  was  upon  consideration  that  the 
city  allowed  Ishain  Henderson  and  associates  (Henderson  being  the 
-chief  owner  of  the  Louisville  &  Portland  R.  R.*)  the  right  to  build 
and  operate  a  road  over  Market  street  and  certain  other  streets  in 
said  city,  that  were  intended  to  connect  with  the  Louisville  & 
Portland  R.  R.,  and  be  one  system  of  city  street-railways.  Subse- 
quently, by  an  act  approved  January  9, 1866,  the  general  assembly 
incorporated  Ishain  Henderson  and  associates  under  the  corporate 
name  of  4fc  The  Citizens'  Passenger  Ry.  Co."  The  Citizens'  Pas- 
senger Ry.  Co.,  immediately  after  its  organization,  purchased  the 
road,  personal  property,  and  franchise  of  the  Louisville  &  Portland 
R.  R.  Co.  The  transfer  was  made  through  the  Louisville  chancery 
•court,  and  the  deed  of  the  special  commissioner  is  broad  enough  in 
terms  to  include  all  the  property  and  rights  which  the  Citizens' 
Passenger  Ry.  had  legislative  authority  to  purchase. 

It  is  important  to  consider  and  determine,  at  this  point,  exactly 
what  the  Citizens'  Passenger  Ry.  Co.  obtained  by  its  purchase. 
The  charter  to  the  Citizens'  Passenger  Ry.  Co.  was  given  for  the 
purpose  of  utilizing  the  previous  agreement  between  Henderson 
and  associates  and  the  city  of  Louisville,  and  to  nnite  the  Louisville 
&  Portland  R.  R.  with  the  system  of  railways  authorized  bv  the 
•agreement ;  but  the  powers  granted  were  much  broader,  and  in- 
tended to  allow  the  system  to  be  extended  as  the  public  necessity 
might  thereafter  require.  The  charter's  existence  was  limited  to 
thirty  years  bv  the  iirst  section,  and  in  the  second  it  was  author 
ized  and  empowered,  with  the  consent  of  the  general  council  of 
Louisville,  and  upon  terms  prescribed  -by  it,  to  construct,  maintain, 
and  operate  single  or  double  track  street  railways  "in,  on,  over, 
and  along"  any  street  or  streets,  highway  or  highways,  within  the 
then  or  future  limits  of  the  citv.  In  the  same  section,  and  immo- 
diately  following,  it  is  provided  that  "said  corporation  is  also  au- 
thorized to  lease  or  purchase  the  Louisville  &  Portland  R.  R.,  its 
franchise,  and  all  property  appertaining  thereto."  The  corporate 
life  of  the  Louisville  &  Portland  R.  R.  Co.  was  without  limit,  and 
the  Citizens'  Passenger  Rv.  Co.  was  limited  to  thirtv  years.  Did 
.this  authority  and  the  purchase  under  it  extend  the  corporate  life 


of  the  Citizens'  Passenger  Ry.  Co.  and  authorize  it  to  operate  the 
Louisville  &  Portland  R.  R,  as  a  corporation  after  the  expiration 
of  the  thirty  rears  1  _  We  think  not.  The  Citizens'  Passenger  Ry. 
Co.  purchased  tiie  road,  and  the  rights  and  privileges  attached 
thereto,  and  subject  to  the  agreement  made  with  the  city  of  Louis- 
ville and  others,  and  the  franchise  of  the  Louisville  &  Portland 
K.  R.  Co.,  which  did  not  pertain  to  its  own  corporate  functions 
and  existence.  The  latter  remained  in  the  Lonisville  &  Portland 
R.  R.  Co..  and  did  not  pass  by  the  purchase.  If  the  Citizens'  Pas- 
senger Ry.  Co.  had  leased  instead  of  purchasing  the  road,  it  would 
iiave  been  quite  clear  that  the  road  would  have  been  operated  un- 
der the  corporate  authority  given  to  the  Citizens1  Passenger  R.y. 
Co.,  and  not  under  the  corporate  authority  of  the  Louisville  & 
Portland  R.  R.  Co.  I  think  this  is  equally  clear,  though  the  Citi- 
zens' Passcrger  Ry.  Co.  purchased,  instead  of  leasing,  the  road  and 
its  property  and  franchises. 
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own  charter,  and  not  by  the  purchase. .  This  right  being  granted 
to  the  Citizens'  Passenger  Ry.  Co.,  with  the  reserved  right  of 
repeal  or  amendment,  the  State  of  Kentucky  has  the  constitutional 
right  to  repeal  this  corporate  right,  in  whole  or  in  part. 

Greenwood  0.  Freiglit  Co.,  105  U.  S.  13,  is  a  very  instructive 
•case  upon  this  question.  There  the  supreme  court  sustain  as  con- 
stitutional an  act  of  the  general  assembly  of  Massachusetts  which 
repealed  the  charter  of  a  street  railway  company  that  had  built  and 
was  operating  its  road  in  Boston,  and  authorized  another  company, 
then  organized,  to  take  its  track  within  four  months,  "subject  to 
the  laws  relating  to  the  taking  of  land  by  railroad  companies,  and 
the  compensation  to  be  made  therefor."  The  court,  in  its  opinion, 
savs : 

u  That  whatever  right,  franchise,  or  power  in  the  corporation 
■depends  for  its  existence  upon  the  granting  clauses  of  the  charter 
is  lo-t  by  repeal.  ...  It  results,  from  this  view  of  the  subject, 
that  whateve  rright  remained  in  the  Marginal  Co.  to  its  rolling- 
■stock,  its  horses,  its  harness,  its  stables,  the  debts  due  to  it,  and  the 
funds  on  hand,  if  any,  it  no  longer  had  the  right  to  run  its  care 
through  the  streets,  or  on  any  o?  the  streets,  of  Boston.  It  no 
longer  had  the  right  to  cumber  those  streets  with  a  railroad  track 
which  it  could  not  use,  for  those  belonged  by  law  to  no  person  of 
right,  and  were  vested  in  defendants  ouly  by  virtue  of  the  repealed 
charter." 

There  is  an  intimation  in  this  case  that  the  right  to  use  the  streets 
for  operating  a  street  railway  is  not  to  be  valued  in  estimating  the 
value  of  the  property  of  a  railway  company.  This  seems  to  be  the 
rule  in  Massachusetts.  Metropolitan  K.  R.  v.  Highland  Ry.  Co., 
118  Mass.  290.  This  rule  must  be  upon  the  idea  that  this  right  of 
way  is  held  at  the  pleasure  of  the  State,  and  when  the  right  is 
withdrawn  by  the  State  there  is  nothing  to  value ;  or,  where  there 
is  a  right  reserved  in  the  State  to  allow  another  company  to  use  the 
track  upon  paying  compensation,  this  right  to  use  the  streets,  given 
the  first  company,  should  not  be  paid  for,  as  it  was  given  for  the 
public  benefit. 

The  Louisville  City  Ry.  Co.  subsequently,  in  1872,  purchased 
of  the  Citizens'  Passenger  Ry.  Co.  all  of  its  roads,  property,  and 
franchises ;  but  this  did  not  give  that  railway  company  a  right 
which  the  Citizens'  Passenger  Ry.  Co.  had  not  purchased  and  did 
not  have.  The  Louisville  City  Ry.  Co.  operated  the  road,  as  well 
as  the  others  purchased,  under  its  own  charter,  as  to  the. corporate 
right  to  operate  a  street  railway,  and  not  under  either  the  Louis- 
ville &  Portland  R.  R.  Co.'s  or  the  Citizens'  Passenger  tty.  Co.'s 
charter.  The  Louisville  City  Ry.  Co.'s  charter  was  passed  after 
the  act  of  1856,  and  is  therefore,  like  the  Citizens'  Passenger  tty.'s 
charter,  subject  to  amendment  and  repeal. 

The  fact  that  the  Louisville  &  Portland  R.  R.  Co.  purchased  of 
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the  Kentucky  Institution  for  the  Education  of  the  Blind  its  right 
to  build  and  operate  this  railroad,  does  not,  I  think,  make  any  dif- 
ference. The  corporate  right  to  operate  this  road  as  a  corporation 
was  given  the  Louisville  &  Portland  R.  R.  Co.  by  the  State,  and 
was  not  purchased  by  it.  But  if  it  had  been  purchased  by  it  of  the 
Kentucky  Institution  for  the  Education  of  the  Blind,  it  would 
make  no  difference ;  since  the  question  is  whether  the  corporate 
risrht  was  authorized  to  be,  and  was,  sold  to  the  Citizens'  Passenger 
Rv.  Co. 

ml  

Although  the  Louisville  City  Ry.  Co.  has  no  right,  as  a  corpora- 
tion, to  build  and  operate  a  street  railway  over  the  route  in  contro- 
versy, yet,  if  there  is  an  existing  right  of  way  over  this  route, 
belonging  either  to  the  Louisville  City  Ry.,  its  stockholders,  or  the 
mortgagee  of  the  Citizens'  Passenger  Ry.  Co.,  it  is  property,  which 
should  be  protected,  and  cannot  be  taken  except  by  due  process  of 
law.     A  legislative  enactment,  giving  this  right  of   way  to  the 
Central  Passenger  Ry.  Co.,  if  it  is  the  propertv  of  the  Louisville 
City  Ry.  Co.,  is  not  due  process  of  law.     The  Citizens'  Passenger 
Ry.  Co.  obtained  an  existing  right  of  way  over  this  route  by  its 
purchase,  and  this  company  continued  to  operate  the  route  until  it 
sold  to  the  Louisville  City  Ry.  Co.,  June  1,  1872,  except  between 
April  1,  1868,  and  January  1,  1870.     The  road  was  not  operated 
at  all  between  April  T,  1868,  and  until  some  time  in  December, 
1869.     This  was  in  consequence  of  an  arrangement  between  the 
Louisville  City  Ry.  Co.  and  the  Citizens'  Passenger  Ry.  Co.  not  to 
operate  the  road ;  and  for  this  the  Louisville  City  Ry.  Co.  paid  the 
Citizens'  Passenger  Ry.  Co.  a  bonus  of  $750  per  month.    Tbe 
Louisville  City  Ky.  Co.  had,  and  still  has,  a  line  of  road  along 
Portland  avenue,  which  was  about  600  feet  north  of  the  Bank-street 
route,  and  paid  this  sum  to  get  rid  of  a  competing  road.  After  the 
purchase,  tne  Louisville  City  Ry.  Co.  operated   the   Bank-street 
route  only  a  month,  and  have  not  operated  the  route  since  July  8, 
1872.     Bank  street,  between  Seventeenth  and  Thirty-third  street^ 
was  then  unpaved ;  and  in  1873  that  part  of  the  street  between 
Twenty-sixth  and  Thirty-third  streets  was  ordered  to  be  paved. 
This  was  done  by  J.  C.  Dennis,  with  whom  was  Isham  Henderson 
as  a  secret  partner  in  1873-74.     The  contractors  took  up  that  part 
of  the  road  which  was  in  the  street  which  they  were  paving.  Sub- 
sequently, perhaps  the  next  year,  another  part  of  Bank  street  was 
paved,  by  order  of  the  council,  and  the  road  in  this  part  was  taken 
up  by  the  contractors.     The  Louisville  City  Ry.  Co.  sold  the  iron 
rails  which  were  upon  this  entire  route.  This  was  in  1873  or  1874; 
and  the  company  has  never  relaid  any  part  of  the  track  over  the 
route  in  controversy.     It  never  attempted  to  do  anything  towards 
re-establishing  or  operating  this  route  until  the  summer  of  1882. 

1  il"  •  .£1" 

The  company  then  attempted  to  lay  cross-ties  upon  part  of  tins 
route,  but  was  stopped  by  the  police  of  the  city.     This  attempt  was 
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made,  however,  after  there  was  a  move  made  by  another  railway 
company  to  obtain  the  route  and  operate  a  street  railway  over 
it.  The  struggle  then  commenced  for  the  possession  and  control 
of  this  route  seems  to  have  continued  to  the  present  time. 

When  the  act  of  March  14,  1884,  was  passed,  there  had  been  a 
non-user  of  this  route  for  nearly  twelve  years.  The  parties  have 
taken  a  great  deal  of  testimony  to  show  the  motive  of  the  Louis- 
ville City  Ry.  Co.  in  this  non-user.  There  is  no  controversy  as  to 
the  length  of  the  non-user;  and  it  is  clear,  from  the  evidence,  that 
at  the  time  of  the  purchase  the  Louisville  City  Ry.  Co.  did  not  in- 
tend then  to  continue  to  operate  the  route  as  a  street  railway.  Its 
then  value  to  that  company  was  that  it  should  remain  idle,  and  not 
be  a  competing  line  with  the  Portland- avenue  road.  But  whether 
this  non-user  was  intended  to  be  only  temporary,  and  to  cease  when 
the  route  became  settled,  or  the  general  council  of  the  city  required 
the  route  to  be  operated ;  or  whether  the  non-user  was  intended  to 
be  permanent  and  the  route  abandoned  as  a  street  railway, — 
are  questions  of  intent,  and  always  difficult  to  determine  after  the 
event. 

Mr.  Davison,  who  was  the  president  of  the  Louisville  City  Ry, 
Co.  at  the  time  of  the  purchase,  and  until  1878,  has  given  his  de- 
position ;  and  his  evidence  is  to  the  effect  that  the  Louisville  City 
Ry.  Co.  never  intended  to  operate  this  road  as  a  street  railway 
again,  but  the  right  to  the  route  was  claimed  because  it  was  thought 
to  be  of  some  value  as  a  connection  to  a  bridge  which  the  Louis- 
ville &  Portland  R.  R.  Co.  had  legislative  authority  to  build 
across  the  Ohio  river.  Mr.  Davison  evidently  thought  the  Bank- 
street  route  of  no  value  to  his  company  as  a  street  railway,  except 
to  destroy  it,  and  thus  prevent  what  he  calls  "cut-throat  competi- 
tion." He  is  sustained  by  the  fact  proven,  that  the  Louisville  City 
Ry.  Co.  made  two  mortgages,  one  in  1875  and  the  other  in  1877, 
which  purported  to  convey  all  of  its  property ;  and  this  route  was 
not  mentioned  in  either  of  them. 

There  is  evidence  to  the  effect  that  the  Louisville  City  Ry.  Co. 
was  in  pecuniary  difficulties  during  most  of  this  time,  and  it  could 
not  have  relaid  this  track  without  very  considerable  outlay,  and 
that  there  was  no  public  necessity  for  the  outlay,  as  the  Portland- 
avenue  road  accommodated  the  travel. 

Mr.  Littel,  who  is  and  has  been  for  years  the  superintendent  of 
the  Louisville  City  Ry.  Co.,  says  that  the  company  had  the  inten- 
tion of  relaying  the  track  and  operating  the  road  whenever  the 
settlements  along  that  route  were  sufficient  to  sustain  or  require 
such  a  road,  and  states  that  he  and  Mr.  Davis,  who  is  the  president 
of  the  road  and  has  been  since  1878,  and  who  lives  in  New  5Tork, 
examined  the  route  on  two  occasions  to  see  if  the  settlements  along 
the  line  would  justify  the  route  being  relaid  and  operated.  He  ex- 
plains that  the  iron  rails  sold  were  "  T  "  rails,  and  unsuitable  to  be 
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relaid  on  a  paved  street,  and  says  that  in  laying  a  track  on  Bank 
street,  between  Sixteenth  and  Seventeenth  streets,  in  the  fall  of 
1876  or  the  spring  of  1877,  he  put  the  track  on  the  side  of  the  street, 
so  that  it  might  be  one  of  a  double  track  when  the  Bank-street 
route  was  relaid.  The  permission  to  lay  this  track  as  part  of  an- 
other  route  was  obtained  from  the  city  council ;  but  the  language 
of  the  ordinance,  which  was  drawn  by  Mr.  Littel,  is  such  as  neither 
to  waive  the  old  right  nor  claim  it.  Mr.  Littel  says  that  this  was 
done  intentionally. 

I  am  of  opinion  that  the  weight  of  evidence  is  that  the  Louisville 
City  By.  Co.  did  not  intend  to  operate  this  route  as  a  street  rail- 
way, and  that  its  purpose  was  to  abandon  it  as  a  street-railway 
route ;  and  this  purpose  was  not  changed  until  there  was  a  pros- 
pect of  another  railway  getting  the  right  to  build  and  operate  a  road 
over  this  route. 

The  right  which  the  State  gives  a  street-railway  company  to  main- 
tain ana  operate  its  road  over  streets  is  a  peculiar  one,  and  in  many 
respects  unlike  the  right  of  way  which  one  person  has  over  the 
land  of  another.  It  is  a  right  which  may  be  given  without  the 
consent  of  the  person  who  owns  the  fee-simple  of  the  land  over 
which  the  street  runs,  and  without  the  consent  of  the  lot-owners  on 
the  street.  It  is  considered  to  be  a  legitimate  use  of  a  street,  and 
is  given  for  the  accommodation  of  the  public,  and  to  facilitate 
travel.  The  ordinary  carriage  has  the  right  of  way  over  the  street 
when  using  and  travelling  over  it.  The  street-car  has  this  and 
something  more;  it  has  a  right  superior  to  other  vehicles  to  run 
over  its  own  tracks,  and  this  right  is  exclusive  as  against  other  street 
cars,  unless  they  have  obtained  a  special  right  to  use  the  tracks. 
Bailway  (street)  companies  have  also  the  right  to  occupy  the  streets 
to  an  extent  necessary  to  lay  and  repair  their  tracks.  These  com- 
panies, having  expended  money  ana  labor  in  building  and  main- 
taining their  roads,  are  entitled  to  a  fair  compensation  for  their  use 
by  the  public ;  but,  in  estimating  this  compensation,  no  estimate 
of  the  value  of  the  use  of  the  street  should  be  made,  because  that 
is  given  to  facilitate  travel  and  for  the  public  benefit,  and  not  for 
the  private  use  and  benefit  of  the  railway  company.  Jersey  City 
&  B.  By.  Co.  v.  Jersey  City  &  H.  By.  Co.,  20  N.  J.  Eq.  70.  The 
rules  which  apply  to  the  non-user  or  abandonment  of  a  right  of 
way  or  other  like  easements,  that  are  held  and  owned  for  private 
use  and  benefit,  should  not  be  applied  with  strictness  to  this  kind 
of  right,  which  is  given  and  held  for  the  public  use  and  benefit. 
An  abandonment  should  be  much  more  readily  inferred  in  such  a 
case  than  where  the  easement  is  held  and  owned  for  private  use 
and  benefit.  Indeed,  I  think  the  mere  non-user  of  this  route  for 
10  years,  without  the  consent  of  the  State  or  the  city,  should  be 
sufficient  evidence  of  abandonment,  and  authorize  the  State  to 
assume  that  fact,  and  grant  the  right  to  another. 
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The  only  case  we  have  seen  which  touches  the  point  nnder  con- 
sideration is  Hestonville  R.  Co.  v.  City  of  Philadelphia,  89  Pa.  St 
315.  In  that  case,  a  street- railway  company  had  the  right  express- 
ly given  it  by  the  State  to  lay  and  operate  a  double-track  railway 
through  a  part  of  Callowhill  street,  Philadelphia.  The  company, 
obtained  the  consent  of  the  city  council  ana  laid  down  a  don  hie  • 
track,  and  operated  its  road  for  some  years.  The  company  then 
took  up  one  of  the  tracks,  and  operated  its  road  over  only  one  track 
in  that  street  for  10  years,  and  then  relaid  the  other  track  which 
it  had  taken  up.  The  city  of  Philadelphia  brought  suit  in  equity 
to  enjoin  the  company  from  relaying  and  operating  its  road 
over  this  double  truck,  and  the  court  of  appeals,  reversing  the 
lower  court,  held  that  such  a  suit  could  not  be  sustained,  ft  will 
be  observed  that  the  State  took  no  action  in  the  matter,  and  there 
was  nothing  in  the  facts  that  indicated  an  abandonment  of  a 
double  track.  The  company  operated  its  road  continuously, 
and,  in  doin*  so,  it  changed  from  a  double  to  a  single  track, 
and  then  back  again  to  a  double  track.  This  is  merelv  a  change  in 
the  mode  of  exercising  a  right  given  by  the  State,  and  is  very  like 
that  of  a  change  in  the  rails  or  cars  used.  The  State  and  the  city, 
as  the  representatives  of  the  public,  gave  the  use  of  the  Bank-street 
route;  and,  if  that  right  had  been  abandoned  or  lost  by  the  ac- 
tion or  the  non-action,  of  the  Louisville  City  Ry.  Co.,  it  would 
revert  to  the  State  as  representing  the  public.  It  was  proper  for  the 
State  to  assert  its  oontrol  of  this  right  of  way,  if  in  fact  it  had  re- 
verted. This  was  a  legislative  act;  but,  if  the  right  had  not  re- 
verted by  abandonment,  or  other  cause,  then  the  legislative  depart- 
ment could  not,  by  a  statute,  transfer  a  right  of  way  which  was 
private  property  from  one  to  another.  We  have  seen  that 
the  Louisville  City  Ry.  Co.  had  abandoned  whatever  right  it 
had  to  operate  a  street  railway  over  these  streets ;  and  hence  the 
•State  could  legally  grant  this  right  to  another  company,  for  a  like 
purpose. 

The  act  of  March  14,  1884,  was  necessary  to  give  to  the  Central 
Pasbenger  Ry.  Co.  any  right  to  use  this  ronte  for  a  street 
railway,  even  though  the  Louisville  City  Ry.  Co.  had  no  claim  or 
Tight;  and  that  act  is  not  unconstitutional  as  impairing  the  obli- 

fation  of  a  contract,  or  depriving  any  one   of  property  without 
ue  process  of  law,  for  the  reasons  given. 

The  complainant,  Mrs.  Henderson,  as  the  owner  of  the  mort- 
gage bonds  issued  by  the  Citizens9  Passenger  Ry.  Co.,  has  no 
other  or  greater  right  than  the  Louisville  City  Ry.  Co.  has.  She 
Jiolds  her  mortgage  lien,  upon  the  right  to  use  tins  route  as  a  street 
railway,  subject  to  the  contingency  that  the  right  might  be  aban- 
doned or  lost  by  the  mortgagor  or  its  vendee.  The  injunction  in 
her  case  was  granted  before  the  passage  of  the  act  of  March  14, 
1884,  or  the  ordinance  of  January  25,  1884,  and  was  granted  ex 
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parte,  and  without  notice.  The  injunction  in  Central  Passenger 
Kv.  Co.  v.  Louisville  City  Ry.  Co.  was  also  granted  ex  parte,  and 
without  notice.  I  have  therefore  considered  die  questions  involved 
as  if  the  existing  injunctions  were  restraining  orders  under  the 
practice  of  this  court,  and  the  motions  now  made  were  for  injunc- 
tions upon  notice,  after  bill  and  answer. 

In  tl>6  case  of  Henderson  v.  Central  Passenger  Ry.  Co.  the  mo- 
tion to  dissolve  the  injunction  should  be  and  is  sustained.  The 
motion  for  an  injunction  on  the  cross-bill  of  the  Louisville  City 
Ry.  Co.  is  refused.  In  the  case  of  Central  Passenger  Ry.  Co.  v. 
Louisville  City  Ry.  Co.  the  motion  of  the  defendant  Louisville 
City  Ry.  Co.,  to  dissolve  the  injunction,  is  overruled. 

Prohibition  by  Municipality  of  Use  of  Steam  in  Streets. — The  following  au- 
thorities are  to  the  effect  that  a  municipality  has  the  right  to  prohibit  by  or- 
dinance the  use  of  steam  in  its  streets  as  a  motive-power:  Richmond,  eta, 
R.  Co.  t>.  Richmond,  96  U.  B.  521;  Railroad  Co.  v.  Buffalo,  5  Hill  (N.  Y.), 
200;  North  Chicago  City  R.  Co.  v.  Lake  View,  105  111.  207;  s.  c,  2  Am.  & 
Eng.  Corp.  Cas.  6. 

Act  Altering  or  Repealing  Charter  by  Virtue  of  General  Act  containing 
Reserved  Power. — When  there  is  a  general  act  of  the  legislature  authorizing 
the  repeal  and  alteration  of  all  charters,  this  must  be  taken  to  have  been 
written  in  and  made  part  of  every  special  charter  subsequently  granted. 
Hence  all  such  charters  are  subject  to  repeal  or  alteration  at  the  pleasure  of 
the  legislature.  In  re  Oliver's  Bank,  21  N.  Y.  9 ;  Griffin  v.  Kentucky  Ins. 
Co.,  8  Bush.  592;  Commonwealth  t>.  Fayette  City  R.  R.  Co.,  55  Pa.  St.  452; 
State  v.  Pearson,  82  N.  S.  L.  184;  General  Marino  Hospital  t>.  Life  Ass.  Co., 
4  Gray,  227;  Holyoke  Co.  t>.  Lyman,  15  Wall.  500;  Tomlinson  t>.  Jessup,  15 
Wall.  457;  Stone  v.  Wisconsin,  94  U.  S.  181;  Railroad  Co.  t>.  Georgia,  98  U.  8. 
865;  Sinking  Fund  Cases,  99  U.  S.  700;  Spring  Valley  Water  Works  Co.  e. 
Schottler,  110  U.  S.  347;  s.  c,  2  Am.  &  Eng.  Corp.  Cas.  122. 

Abandonment! — As  to  what  constitutes  an  abandonment  and  the  conse- 
quences thereof  the  reader  is  referred  to  the  following  cases :  Baltimore  &  Susq. 
R.  R.  Co.  v.  Com p ton,  2  Gill  (Md.),  20;  Wagner  t>.  Cleveland  &  Toledo  R.  R. 
Co.,  22  Ohio  St.  563;  Hastings  v.  Burlington  &  Mo.  River  R.  Co.,  88  Iowa,  316; 
Troy  &  Boston  R.  R.  Co.  v.  Boston,  H.  T.  &  W.  R.  Co.,  86  N.  Y.  107;  s.  c,  7 
Am.  &  Eng.  R.  R.  Cas.  49;  Lauman  v.  Lebanon  Valley  R.  Co.,  30  Pa.  St.  42; 
City  of  Columbus  t>.  Columbus  &  Shelly  R.  Co.,  87  Ind.  294;  McNeil  v.  Chi- 
cago City  R.  Co.,  61  111.  150;  Justice  v.  Nesquehoning  Y.  R.  R.  Co.,  87  Pa. 
St.  28;  Marigny  v.  Pontchartrain  R.  Co.,  15  La.  Ann.  427;  Proprietors  of 
Locks,  etc.,  v.  Nashua  &  Lowell  R.  Co.,  104  Mass.  1;  Central  Iowa  R.  Co.  v. 
M.  &  A.  R.  Co.,  57  Iowa,  249;  s.  c,  10  Am.  &  Eng.  R.  R.  Cas.  188;  Prospect 
Park  &  Coney  Island  R.  R.  Co.  t>.  Williamson,  14  Am.  &  Eng.  R.  R.  Cas.  84; 
Crolley  v.  Minneapolis,  etc.,  R.  Co.,  14  Am.  &  Eng.  R.  R.  Cas.  47. 

When  one  railroad  company  has  abandoned  its  road  and  right  of  way, 
another  company  may  legally  take  and  use  the  same.  Troy  &  Boston  R.  R. 
Co.  t>.  Boston,  H.  T.  &  W.  R.  R.  Co.,  86  N.  Y.  107;  s.  a,  7  Am.  &  Eng.  R» 
R.  Cas.  49. 
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Chicago,  St.  Louis  and  New  Orleans  R.  R  Co. 

v. 
Moss  &  Co. 

(60  Mississippi  Reports,  641.) 

Section  1  of  an  act  of  the  Mississippi  Legislature,  approved  March  9,  1882, 
entitled,  "  An  act  for  the  relief  of  certain  litigants/'  provides  "that  when- 
ever an  appeal  shall  be  taken  from  the  judgment  of  any  court  in  any  action 
for  damages  brought  by  any  citizen  of  this  State  against  any  corporation,  a 
reasonable  attorney's  fee  for  the  appellee  shall  be  assessed  by  the  court  and 
certified  by  the  clerk  of  the  court,  and  upon  affirmance  of  the  judgment,  a 
judgment  for  the  amount  so  assessed  shall  be  rendered  in  favor  of  the  appel- 
lee and  against  the  appellant,  and  the  sureties  on  his  appeal-bond,  and  col- 
lection thereof  shall  be  had  in  the  same  manner  as  of  other  judgments  ren- 
dered on  appeal;  provided,  the  fee  so  assessed  shall  not  be  less  than  fifteen 
dollars  in  appeal  from  the  court  of  a  justice  of  the  peace,  nor  less  than 
twenty-five  dollars  in  appeal  from  the  judgment  of  a  Circuit  Court."  This 
act  discriminates  between  classes  of  persons  as  to  the  incidents  of  an  appeal 
from  the  judgment  of  an  inferior  court,  and  is,  therefore,  unconstitutional 
because  violative  of  that  principle  of  personal  equality  before  the  law,  and 
in  the  courts,  which  is  protected  by  the  provisions  of  the  Bill  of  Right* 
contained  in  our  State  Constitution. 

Motion  in  Supreme  Court. 

Moss  &  Co.,  citizens  of  this  State,  having  recovered  a  judgment 
in  the  Circuit  Court  against  the  Chicago,  St.  Louis  &  New  Or- 
leans R.  R.  Co.,  the  defendant  appealed  to  this  court ;  and  the 
Circuit  Court,  in  pursuance  of  an  act  of  the  Legislature,  entitled, 
"An  act  for  the  relief  of  certain  litigants"  (Acts  1882,  p.  110}, 
assessed  a  fee  of  $350  as  a  reasonable  attorney's  fee  for  the  appel- 
lees, in  case  the  judgment  should  be  affirmed.  The  judgment  was- 
affirmed  by  this  court,  and  thereupon  the  appellant  made  this  mo- 
tion in  the  nature  of  a  motion  in  arrest  01  judgment  to  prevent 
the  clerk  of  this  court  from  entering  judgment  against  the  appel- 
lant for  the  sum  assessed  by  the  lower  court  for  the  appellee's 
attorney's  fee. 

This  motion  involves  the  construction  of  the  first  section  of  the 
act  above  mentioned,  which  provides :  "  That  whenever  an  appeal 
shall  be  taken  from  the  judgment  of  any  court,  in  any  action  for 
damages,  brought  by  any  citizen  of  this  State  against  any  corpora- 
tion, a  reasonable  attorney's  fee  for  the  appellee  shall  be  assessed 
by  the  court  and  certified  by  the  clerk  of  the  court  or  justice  of 
the  peace,  as  the  case  may  be,  to  the  appellate  court,  and  upon 
affirmance  of  the  judgment  a  judgment  for  the  amount  so  assessed 
shall  be  rendered  in  favor  of  the  appellee  and  against  the  appel- 
lant, and  the  sureties  on  his  appeal-bond,  and  collection  thereof 
shall  be  had  in  the  same  manner  as  of  other  judgments  rendered 
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on  appeals;  provided,  the  fee  so  assessed  shall  not  be  less  than 
fifteen  dollars  in  appeal  from  the  court  of  a  justice  of  the  peace, 
nor  less  than  twenty-five  dollars  in  appeal  from  the  judgment  of  a 
Oircuit  Court." 

W.  P.  &  J.  P.  Harris  for  the  motion. 

Calhoon  &  Green  contra. 

Campbell,  C.  J. — This  motion  involves  the  question  of  the 
•constitutionality  of  an  act  entitled,  "  An  act  for  the  relief  of 
certain  litigants,"  approved  March  9, 1882,  and  found  at  page  110 
of  the  Acts  of  1882.  Our  view  is  that  it  is  violative  of  tnat  prin- 
ciple of  equality  before  the  law,  and  in  the  courts,  which  has  ever 
been  the  boast  of  republican  institutions.  It  discriminates  be- 
tween classes  of  persons,  as  to  the  incidents  of  an  appeal  from  the 
judgment  of  an  inferior  court,  and  not  as  to  the  subjects  of  liti- 

Sation  or  classes  of  controversies,  but  because  of  the  persons 
tigant.  » 

The  right  of  appeal  cannot  be  fettered  and  clogged  with  refer- 
ence to  the  parties  litigant  or  the  attitude  they  occupy  as  plaintiff 
or  defendant.  All  litigants,  whether  plaintiff  or  defendant,  should 
be  regarded  with  equal  favor  by  the  law,  and  before  the  tribunals 
for  administering  it,  and  should  have  the  same  right  to  appeal 
with  others  similarly  situated.  All  must  have  the  equal  protec- 
tion of  the  law,  and  its  instrumentalities.  The  same  rule  must 
•exist  for  all  in  the  same  circumstances. 

There  may  be  different  rules  for  appeals  and  their  incidents  in 
•different  classes  of  cases  determined  by  their  nature  and  subjects, 
but  not  with  respect  to  the  persons  by  or  against  whom  they  are 
instituted. 

The  subjection  of  every  unsuccessful  appellant  to  a  charge  for 
the  fee  of  tne  attorney  for  the  appellee  would  afford  no  ground  for 
complaint  as  unequal,  for  it  would  operate  on  all,  and  such  a 
rule  for  the  unsuccessful  appellant  in  certain  classes  of  actions, 
tested  by  the  nature  and  subject  of  the  actions,  would  be  equally 
free  from  objection  on  the  ground  of  its  discriminating  character ; 
but  to  say  that  where  certain  persons  are  plaintiffs,  and  certain 
persons  are  defendants,  the  unsuccessful  appellant  shall  be  sub- 
jected to  burdens  not  imposed  on  unsuccessful  appellants  generally 
is  to  deny  the  equal  protection  of  the  law  to  the  party  thus  dis- 
criminated against.  It  is  to  debar  certain  persons  from  prose- 
cuting a  civil  cause  before  the  appellate  tribunals  of  this  State. 

It  is  an  unwarrantable  interference  with  the  "due  course  of 
law"  prescribed  for  litigants  generally. 

The  Supreme  Court  of  Alabama  in  South  and  North  Ala.  Hail- 
road  Co.  v.  Morris,  65  Ala.  193,  pronounced  an  act  of  the  Legis- 
lature of  that  State,  which  made  the  unsuccessful  appellant  from  a 
decision  by  a  justice  of  the  peace  liable  for  an  attorney's  fee  a9 
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The  discrimination  of  this  act  is  the  more  odions  becanse  it  is 
against  citizens  of  this  State,  who  may  be  deterred  by  its  provisions 
from  appealing  in  cases  against  corporations,  because  of  the  penalty 
the  act  imposes  on  the  unsuccessful  appellant. 

Citizens  of  other  States  and  countries  mav  bring  actions  for 
damages  against  corporations  with  no  such  risk  of  suffering  a  penalty 
for  appealing.  A  corporation,  domestic  or  foreign,  may  bring  such 
action  here  against  a  corporation,  with  no  such  risk,  but  a  citizen 
of  this  State  cannot  sue  a  corporation  (of  an\r  kind)  without  the 
risk  of  having  to  pay  an  attorney's  fee  of  unlimited  magnitude  to 
his  successful  antagonist  in  the  litigation,  if  compelled  to  appeal  to 
test  his  claim.  No  such  obstacle  as  this  should  be  thrown  in  the 
way  of  the  citizen  who  seeks  redress  in  the  courts  of  his  State  for 
wrongs  done  him  by  a  corporation. 

By  the  act,  if  a  citizen  of  this  State  brings  an  action  for  damages 
against  a  corporation,  af  whatever  kind,  and  is  cast  in  the  action, 
and  appeals  and  still  fails,  he  must  pay  for  his  failure  such  attor- 
ney's fees  for  the  corporation  as  shall  have  been  assessed  against 
him  by  the  court  appealed  from,  not  less  than  the  prescribed  sum, 
and  unlimited  in  amount  above  that.  If  a  corporation  sues  him  for 
damages,  is  cast  in  the  action,  appeals  and  fails,  no  fee  is  taxed 
against  it  in  favor  of  the  citizen,  for  it  is  only  when  the  citizen 
brings  the  action  that  such  result  follows  an  unsuccessful  appeal. 
He  may  be  vexed,  harrassed  and  opposed  by  actions  by  corporations 
of  the  different  sorts,  and  he  must  pay  his  own  attorney's  fees 
through  all  the  courts  before  which  he  may  be  dragged ;  but  when 
he  sues  the  same  corporation,  and  failing  to  maintain  his  action,  as 
he  thinks  he  should,  appeals  and  fails,  he  must  pa>r  not  only  his 
own  attorney  but  his  adversary's.  It  is  not  in  all  cases  of  actions 
for  damages  between  corporations  and  citizens,  but  only  when  the 
oitizen  is  plaintiff  that  the  act  applies. 

The  act  we  are  considering  is  far  more  objectionable  than  that 
held  to  be  void  in  Alabama,  whose  provision  was  that  the  attorney's 
fee  should  not  exceed  $20.  Our  act  fixes  a  minimum  and  no  maxi- 
mum. Not  less  than  $15,  if  the  appeal  is  from  a  justice's  court, 
and  $25,  if  from  a  Circuit  Court,  is  to  the  fee,  and  it  may  be  for 
an  unlimited  sum  greater,  with  no  means  of  correction  or  oppor- 
tunity for  trial  and  determination  of  the  propriety  of  its  assessment. 
It  may  be  grossly  excessive  and  wantonly  unjust,  and  no  appca'l  lies 
from  the  assessment.  The  appellate  court  might  be  appalled  hiy  its 
magnitude  and  its  injustice,  and  shrink  from  the  disagreeable  niuty 
of  giving  judgment  for  it,  but  it  is  allowed  no  discretion.    It  liiust 

.  "  mi •  I 

give  judgment  for  it  as  assessed.     This  is  the  mandate  of|  the 
act. 

The  damages  claimed  may  be  put  a  few  dollars,  the  paltry  /vlalne 
of  a  poor  man's  claim.  The  fee  must  be  at  least  $15,  and  it  iJnust 
be  adjftdged  against  him,  if  he  is  an  unsuccessful  appellant   from 
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"  A  partial  law,  tending  directly  or  indirectly;  to  deprive  a  corpora- 
tion or  an  individual  of  rights  to  property,  or  to  the  equal  benefits 
of  tiie  general  laws  of  the  land,  is  unconstitutional  and  void." 

In  th iff  case  it  is  a  citizen  who  seeks  a  recovery  of  an  attorney's 
fee  from  a  corporation  ;  but  in  the  next  the  position  of  parties  may 
be  reversed. 

We  hold  the  act  mentioned  to  be  unconstitutional,  and  decline 
to  enter  judgment  for  the  sum  assessed  as  a  fee  for  the  attorney  of 
the  appellee. 


State  of  Ohio 

v. 

Hazelton  and  Leetonia  Rt.  Co. 

(40  Ohio  State  Report*,  504.) 

A  railroad  corporation  assumes  the  performance  of  duties  for  the  benefit  of 
the  public  generally.  When  such  corporation,  for  a  period  of  five  yean,  fail* 
to  construct  the  line  of  railroad  named  in  its  charter,  but  condemns  private 

J  property  and  constructs  a  railroad  wholly  un  suited  to  the  wants  of  the  pub- 
ic, and  for  the  benefit  only  of  coal  mines,  owned  and  operated  by  the  prin- 
cipal corporators  and  stockholders  of  such  railroad  company,  it  is  a  misuse 
of  its  corporate  powers,  franchises  and  privileges. 

Quo  Warranto.  Error  to  the  district  court  of  Mahoning 
County. 

On  the  9th  day  of  May,  a.d.  1871,  the  certificate  of  incorpora- 
tion of  the  Hazel  ton  &  Leetonia  Ry.  Co.  was  filed  in  the  office  of 
the  secretary  of  state  of  Ohio.  Its  railroad  as  set  forth  in  this  cer- 
tificate wns  to  be  located  and  operated  in  Mahoning  and  Colum- 
biana counties,  commencing  at  a  point  on  the  Cleveland  &  Mahoning 
K.  R.  at  Hazel  ton  and  terminating  at  a  point  on  the  Niles  & 
New  Lisbon  R.  R.,  five  hundred  feet  north  of  the  Leetonia  Iron 
Co.'s  blast  furnace  in  the  village  of  Leetonia,  a  distance  of 
about  twenty  miles.  The  capital  stock  was  fixed  at  two  hundred 
thousand  dollars.  The  corporators  were  C.  H.  Andrews,  L.  Q. 
Andrews,  W.  C.  Andrews,  A.  K.  Price,  and  L.  E.  Cochran.  The 
srock  was  subscribed  for  and  the  organization  of  the  corporation 
effected  in  accordance  with  the  forms  of  law.  C.  H.  Andrews, 
L.  G.  Andrews,  and  W.  C.Andrews  each  took  thirteen  hundred 
shares,  or  sixtv-five  thousand  dollars  of  stock.  L.  E.  Cochran  took 
fifty  shares.  A.  K.  Price,  forty,  Jas.  Neilan,  five,  and  J.  M.  Bow- 
man, five. 

In  August,  1876,  an  information  in  the  nature  of  a  quo  warranto 
was  filed  in  the  district  court  of  Mahoning  county  against  the 
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Hazelton  &  Leetonia  By.  Co.  asking  that  it  be  ousted  of  its  right 
to  be  a  corporation  and  of  all  its  franchises  as  such.  To  this  infor- 
mation special  demurrers  were  filed  and  sustained  by  the  eonrt.  In 
accordance  with  leave  granted  by  the  court  an  amended  informa- 
tion was  filed  May  15,  1877.  which  contained  three  counts.  To 
each  of  these  counts,  pleas  were  filed.  The  issues  were  made  up 
bv  replication  on  the  part  of  the  relators.   The  controlling  questions. 
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Brooklyn  Central  R.  Co.  0.  Brooklyn  City  R.  Co.,  32  Barb.  358;  Vermont  & 
C.  R.  Co.  v.  Vermont  Central  R.  Co.,  34  Vt.  1;  Baltimore  &  Ohio  R.  Co.  *. 
Supervisors,  3  W.  Va.  819;  People  v.  River  Raisin  &  L.  E.  R.  Co.,  12  liicb. 
389;  State  v.  Milwaukee  L.  S.  &  W.  R.  Co,,  45  Mich.  579;  Attorney-Genl.  v. 
Petersburg  &  R.  R.  Co.,  6  Ire.  (N.  C.)  456;  Attorney-Genl.  v.  Mississippi 
Valley  &  S.  I.  R.  Co.,  51  Miss.  602;  People  t.  Albany  &  Vt.  R.  Co.,  24  N.  Y. 
261;  Attorney-Genl.  v.  West  Wisconsin  R.  Co.,  86  Wise.  466;  Omnibus  R. 
Co.  v.  Baldwin,  1  Am.  &  Eng.  R.  R.  Cas.  816;  State  v.  Hazelton  &  L.  R.  Co., 
14  Am.  &  Eng.  R.  R.  Cas.  51.  See  Attorney-Genl.  v.  Joy,  16  Am.  &  Eng. 
R.  R.  Cas.  648;  and  Attorney-Genl.  v.  Erie  &  Kalamazoo  R.  Co.,  16  Am.  & 
Eng.  R.  R.  Cas.  652. 

But  such  misuser  or  non-user  cannot  be  taken  advantage  of  in  a  collateral 
proceeding.     Logan  v.  Vernon,  etc.,  R.  R.  Co.,  14  Am.  &  Eng.  R  R.  Cas.  43. 

It  has,  for  example,  been  decided  that  the  charter  of  a  railroad  company 
cannot  be  forfeited  for  a  failure  to  construct  its  road  within  a  certain  speci- 
fied time  fixed  by  the  charter  without  the  institution  of  a  judicial  proceeding 
on  behalf  of  the  public  to  test  that  question.  Vermont  &  C.  R.  Co.  v.  Ver- 
mont Central  R.  Co.  et  al.,  34  Vt.  1.  If  the  State  does  not  choose  to  enforce 
a  forfeiture,  it  is  not  bound  to  do  bo  and  may  recognize  the  validity  of  the 
corporate  existence  by  granting  to  the  company  other  franchises.  Baltimore 
&  Ohio  R.  R.  Co.  *.  Marshall  Co.,  8  West  Va.  319. 

Abandonment* — An  abandonment  of  the  road  of  a  company  is  a  valid 
ground  for  declaring  its  franchises  forfeited.  Attorney-Genl.  t>.  West  Wis- 
consin R.  Co.,  86  Wise.  466 ;  People  t>.  Albany  &  Vt.  R.  Co.,  24  N.  Y.  261. 


Great  Northern  Rt.  Oo. 

v. 
Tahourdin  et  at. 

{English  Law  Beports,  18  Q.  B.  Division,  826.) 

The  protection  against  seizure  in  execution  afforded  by  the  English  Rail* 
way  Companies  Act,  1867,  as.  8,  4,  applies  to  the  railway  plant  of  every 
company  constituted  by  a  statute  for  the  purpose  of  constructing  or  work- 
ing a  railway,  even  although  the  railway  is  merely  a  subordinate  and  ancillary 
part  of  the  undertaking  authorized  by  the  statute. 

By  two  local  statutes  a  company  was  authorized  to  construct  a  wet  dock,  a 
lock  forming  an  entrance  to  the  dock,  and  two  short  railways,  each  about 
half  a  mile  long,  to  connect  the  dock  with  other  railways.  The  plaintiffs 
had  lent  money  to  the  company  upon  mortgage-debentures.  The  defendants 
-were  creditors  of  the  company,  and  having  obtained  judgment  seized  in  exe- 
cution certain  railway  plant  belonging  to  it.  The  plaintiffs  having  brought 
an  action  for  an  injunction #to  prevent  the  defendants  from  realizing  their 
execution : 

Held,  that  the  dock  company  was  a  "company"  within  the  Railway  Com- 
panies Act,  1867,  s.  3,  and  that  the  railway  plant  belonging  to  it  was  pro- 
tected from  seizure  by  s.  4. 

The  Sutton  Bridge  Dock  Act,  1875  recited  by  its  preamble  that 
"  the  making  and  maintaining  of  a  dock  and  other  works  on  the 
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river  Nene  at  Sutton  Bridge  in  the  parish  of  Sutton  St.  Mary,  in 
the  parts  of  Holland  in  the  county  of  Lincoln,  with  a  short  line  of 
railway  to  connect  the  dock  with  the  railways  at  Sutton  Bridge, 
would  be  of  public  and  local  advantage."  By  8.  2,  the  Railways 
Clauses  Consolidation  Act,  1845,  and  part  1  (relating  to  the  con- 
struction of  a  railway)  of  the  Railways  Clauses  Act,  1863,  were  in- 
corporated. By  &  5,  certain  persons  were  constituted  a  company 
which  was  incorporated  by  the  name  of  "  the  Sutton  Bridge  Dock  Co." 
By  s.  6  the  company  was  authorized  to  make  and  maintain — (1)  : 
"  a  wet  dock  to  be  constructed  in  lands  adjoining  and  near  to  the 
bank  of  the  river  Nene;"  (2)  "a  cut  or  lock  forming  an  entrance 
to  the  dock  ;"  (3)  "  a  short  line  of  railway,  three  furlongs  eight 
chains  in  length,  commencing  by  a  junction  with  the  goods  lines 
at  the  Sutton  Bridge  Railway  Station."  By  s.  26,  the  company 
was  authorized  to  borrow  on  mortgage  any  sum  not  exceeding  in 
the  whole  33,300J.  By  the  Sutton  Bridge  Dock  Act,  1876,  s.  4, 
the  Sutton  Bridge  Dock  Co.  was  authorized  to  make  and  maintain 
"  a  railway  four  furlongs  six  chains  in  length  wholly  situate  in  the 
parish  of  Sutton  St.  Mary,  in  the  parts  of  Holland  in  the  county 
of  Lincoln,  commencing  by  a  junction  with  the  Norwich  &  Spald- 
ing Ry.,  and  terminating  on  the  western  side  of  the  company's  dock 
authorized  by  i  the  Sutton  Bridge  Dock  Company's  Act,  1875.' " 
The  plaintiffs,  the  Great  Northern  Ry.  Co.,  haa  lent  to  the  Sutton 
Bridge  Dock  Co.  many  thousands  of  pounds  on  mortgage-debent- 
ures of  the  undertaking  of  that  company  in  the  form  given  by  the 
Companies  Clauses  Consolidation  Act,  1845. 

The  defendants,  Tahonrdin  and  Hargreaves,  were  solicitors,  and 
had  acted  for  the  Sutton  Bridge  Dock  Co.,  and  their  bill  of  costs 
having  remained  unpaid,  they  obtained  judgment  in  an  action  for 
the  amount  thereof  and  issued  a  writ  of  fieri  f ados.  Under  this 
writ  the  sheriff  seized  certain  chattels  in  the  possession  and  on  the 
premises  of  the  Sutton  Bridge  Dock  Co.,  namely,  a  hydraulic  lift 
used  for  the  purpose  of  "  tipping"  the  contents  of  trucks  upon  the 
railway  into  vessels  lying  in  the  dock,  some  movable  cranes,  and 
a  fixed  engine,  used  for  the  purpose  of  giving  power  to  the  hydrau- 
lic lift  and  to  the  movable  cranes. 

The  plaintiffs,  the  Great  Northern  Ry.  Co.,  thereupon  commenced 
an  action  for  an  injunction,  and  an  order  was  made  ex  parte  re- 
straining the  defendants  from  proceeding  to  remove  or  sell  the 
chattels  seized  by  them  in  execution  in  the  action  brought  by  them 
against  the  Sutton  Bridge  Dock  Co.  until  the  trial  of  this  action 
or  further  order.  The  defendants  having  moved  to  dissolve  the 
injunction,  their  application  was  dismissed  by  the  Queen's  Bench 
Division.  The  defendants  then  appealed  to  this  court,  but  upon 
the  hearing  of  the  appeal  it  was  agreed  between  the  parties  that 
the  order  of  the  Queen's  Bench  Division  should  be  treated  as  a 
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decree  for  a  perpetual  injunction,  and  the  hearing  was  adjourned 
in  order  that  the  case  might  be  argued  upon  that  footing. 

R.  T.  Reid,  Q.C.,  and  Cyril  Dodd  for  the  plaintiffs. 

Waddy,  Q.C.,  and  Shiress  for  the  defendants. 

Brett,  M.R. — In  this  case  an  interlocutory  order  had  been  obtained 
against  the  defendants  by  the  plaintiffs,  and  thereupon  a  motion 
was  made  in  the  Queen's  Bench  Division  to  set  aside  the  injunc- 
tion. The  Divisional  Court  refused  to  do  so ;  thereupon  an  appeal 
was  brought  to  this  court;  but  for  the  benefit  of  all  parties  it  was 
agreed  that  the  order  of  the  Divisional  Court  should  be  treated  aa 
a  decree  for  a  perpetual  injunction,  and  that  the  appeal  to  this 
court  should  be  considered,  as  an  appeal  against  an  order  for  a 
perpetual  injunction. 

The  defendants  were  execution-creditors  upon  a  judgment  ob- 
tained against  a  company  called  the  Sutton  Bridge  Dock  Co.  The 
plaintiffs  were  the  holders  of  certain  instruments,  by  which  the  un- 
dertaking of  the  Sutton  Bridge  Dock  Co.  was  mortgaged  to  them. 
One  point  in  dispute  was  whether  the  Sutton  Bridge  Dock  Co. 
was  a  "  company"  within  the  Railway  Companies  Act,  1867  (30 
and  31  Vict.  c.  127),  s.  3,  and  if  it  was,  whether  the  chattels  seized 
were  part  of  the  plant  of  a  railway  so  as  to  be  protected  from, 
seizure  bv  execution-creditors  within  the  4th  section  of  that  statute. 
The  plaintiffs  must  be  treated  as  having  an  interest  in  the  chattels 
seized  sufficient  to  entitle  them  to  apply  for  an  injunction,  and 
after  having  taken  time  to  consider  the  facts,  I  am  of  opinion  that 
the  judgment  of  the  Divisional  Court  was  right. 

No  doubt  the  Sutton  Bridge  Dock  Co.  was  mainly  a  dock  com- 
pany ;  but  the  Act6  of  Parliament  under  which  the  company  was 
constituted,  gave  power  to  make  not  only  a  dock,  but  also  railways 
for  the  purposes  of  that  dock,  that  is  to  say,  railways  which  at  one 
end  were  joined  on  to  a  system  of  railways,  hut  which  came  down 
to  the  place  where^hips  would  lie  in  that  dock.  It  was  urged  that 
the  railways  were  ancillary  to  the  dock,  and  therefore  that  the  com- 
pany was  only  a  dock  company  and  not  a  railway  company.  I  do 
not  find  the  word  "ancillary"  occurring  in  the  definition  of  a 
"company"  given  in  30  and  31  Vict.  c.  127,  s.  3,  that  definition 
being  ua  railway  company,  that  is  to  6ay,  a  company  constituted 
bv  Act  of  Parliament,  or  by  certificate  under  Act  of  Parliament, 
for  the  purpose  of  constructing,  maintaining,  or  working  a  railway 
(either  alone  or  in  conjunction  with  any  other  purpose)."  I  will 
assume  that  the  railway  made  under  the  powers  of  the  Acts  is  an- 
cillary to  the  docks;  nevertheless  the  company  was  constituted  for 
the  purpose  of  constructing,  maintaining,  or  working  an  ancillary 
railway,  in  conjunction  with  another  purpose,  that  is,  with  the 
purpose  of  making  and  maintaining  a  dock.  The  word  "ancillary" 
does  not  take  the  company  out  of  the  definition.     Even  although 
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the  railway  is  "  ancillary,"  it  is  a  railway  made  in  conjunction  with  % 
a  dock  within  the  meaning  of  the  parliamentary  dehnition.  The 
operation  of  the  statute  cannot  be  defeated  by  importing  into  it  an 
epithet.  Although  the  Sutton  Bridge  Dock  Co.  was  not  a  railway 
-company  in  the  ordinary  sense  of  the  term,  it  was  a  "company" 
within  s.  3  of  the  Railways  Companies  Act,  1867. 

As  to  the  chattels  seized,  I  am  of  opinion  that  they  all  are  the 
plant  of  a  railway  company  within  the  meaning  of  8.  4,  and  there- 
tore  that  they  are  protected  against  the  execution  by  the  defendants, 
the  plaintiffs  having  a  sufficient  interest  to  maintain  an  action  for  an 
injunction.  I  think  that  there  must  be  a  perpetual  injunction 
against  the  defendants  to  prevent  them  from  realizing  their  exe- 
cution against  these  chattels. 

Bagoallat,  L.J. — I  am  of  the  same  opinion.  In  order  to  as- 
certain whether  the  Sutton  Bridge  Dock  Co.  is  a  "company"  with- 
in the  meaning  of  8.  4  of  Railway  Companies  Act,  1867,  we  must 
refer  to  the  interpretation  clause,  s.  3,  and  we  must  consider  whether 
this  is  a  company  constituted  "  for  the  purpose  of  constructing, 
maintaining,  or  working  a  railway  (either  alone  or  in  conjunction 
with  any  other  purpose)."  I  think  that  we  have  only  to  look  at 
the  Act  of  1875,  and  the  extending  Act  of  1876,  to  see  that  the 
Sutton  Bridge  Dock  Co.  comes  entirely  within  that  definition.  The 
preamble  of  the  earlier  Act  states  that  the  construction  of  a  dock 
and  other  works  with  a  line  of  railway  connected  with  the  dock 
would  be  of  public  and  local  advantage.  We  are  then  told  in  the 
6th  section  of  the  same  Act  what  the  purposes  of  the  legislature 
are :  first,  the  construction  of  a  wet  dock ;  secondly,  the  construc- 
tion of  a  cut  or  lock  forming  an  entrance  to  the  dock ;  and,  thirdly, 
a  short  line  of  railway.  The  extending  Act  of  1876  provides  for 
the  construction  of  another  short  line  of  railway,  about  half  a  mile 
long.  It  appears  to  me  to  be  impossible  to  come  to  any  other  con- 
clusion than  that  this  is  a  company  within  the  definition  of  the 
Railway  Companies  Act,  1867,  s.  3. 

I  agree  that  the  chattels  seized  were  used  for  the  purposes  of 
traffic  upon  the  railway,  and  are  not  liable  to  seizure. 

Bowen,  L.J.  concurred. 

Judgment  for  the  plaintiffs. 

Exemption  from  Exeoution. — Upon  this  subject  see  Bast  Alabama  R.  Co. 
«.  Doe  ex  dem.  Visacher  et  al.y  and  note,  irrfra. 
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East  Alabama  Ry.  Co. 

v. 

Doe  ex  dem.  Visscheb  et  al. 

(114  United  States  Reports,  340.) 

Various  owners  of  lands  in  Alabama  granted  to  a  railroad  corporation  of 
that  State,  "  and  its  assigns,"  in  I860,  a  right  of  way  through  the  lands,  to 
make  and  run  a  railroad,  the  corporation  having  a  franchise  to  do  so  and  to 
take  tolls;  and  it  obtained  a  like  right,  as  to  other  land,  by  statutory  pro- 
ceeding. It  graded  a  part  of  the  line.  V.,  a  judgment  creditor  of  the  cor- 
poration, in  1867,  levied  an  execution  on  the  right  of  way,  and  it  was  sold  to 
V.,  and  the  sheriff  deeded  it  to  him,  and  he  took  possession  of  the  road-bed. 
In  1870  he  contracted  with  another  railroad  corporation  to  complete  the  grad- 
ing of  the  line  of  road  for  so  much  per  mile,  and,  on  being  paid,  to  transfer 
to  it  all  his  title  to  the  franchise,  right  of  way,  and  property  of  the  old  cor- 
poration. He  completed  the  work,  and  was  not  paid  in  full,  but  gave  pos- 
session of  the  road,  in  1871,  to  the  corporation,  and  its  franchises  and  road 
and  property  passed,  in  1880,  to  another  corporation,  the  defendant,  against 
whom  V.  brought  an  action  of  ejectment,  to  recover  the  road-bed.  2Z*&2,(1) 
the  right  of  way  could  not  be  sold  on  execution,  or  otherwise,  to  a  purchaser 
who  did  not  own  the  franchise;  (2)  there  was  nothing  in  the  contract  to 
estop  the  defendant  from  disputing  the  right  of  V.  to  recover  in  ejectment, 
on  the  strength  of  his  title ;  (8)  V.  could  not  recover. 

In  Error  to  the  circuit  court  of  the  United  States  for  the  Middle 
district  of  Alabama. 

Edward  Patterson  and  H.  C.  Semple  for  plaintiff  in  error. 
Sam.  F.  Rice  for  defendants  in  error. 

Blatohfoed,  J. — In  November,  1880,  the  defendants  in  error 
brought  an  action  of  ejectment,  in  the  circuit  court  of  Chambers 
county,  Alabama,  against  the  East  Alabama  Ry.  Co.,  to  recover 
premises  described  in  the  complaint  as  follows :  "A  certain  tract 
or  parcel  of  land,  being  the  railroad  bed  of  the  railroad,  formerly 
known  and  called  the  '  East  Alabama  &  Cincinnati  Railroad,'  from 
Lafayette  to  the  county  line  of  Lee  county,  together  with  all  the 
hind  contiguous  to  said  road-bed,  on  each  side  thereof  to  the 
distance  of  75  feet  from  the  centre  thereof,  said  railroad  being  now 
known  and  called  as  the  *  East  Alabama  Railway,' with  the  ap- 
purtenances, situate  in  the  county  of  Chambers  aforesaid."  La- 
fayette is  in  Chambers  connty,  and  Lee  county  lies  south  of  Cham- 
bers.  The  suit  v/as  duly  removed  by  the  company  into  the  circuit 
conrt  of  the  United  States  for  the  Middle  district  of  Alabama.  It 
was  tried  before  a  jury,  in  December,  1881,  on  a  suggestion  that 
the  company  had  been  in  adverse  possession  of  the  premises  for 
more  than  three  years  before  the  bringing  of  the  suit,  and  had 


made  permanent  and  valuable  improvements  by  building  a  railroad 
thereon ;  and  on  the  plea  of  not  guilty.  The  jury  found  for  the 
plaintiffs  "for  all  the  property  described  in  the  complaint,"  and 
Assessed  their  damages  at  $3963.40,  and  there  was  a  judgment  ac- 
cordingly.    The  company  brings  a  writ  of  error. 

The  bill  of  exceptions  sets  forth  all  the  evidence  in  the  cause. 
The  following  are  all  the  facts  which  it  is  needful  to  state:  The 
Lafayette  Branch  R,  R.  Co.  was  incorporated  by  the  legisla- 
ture of  Alabama,  February  7,  1848,  to  construct  a  railroad  from 
Lafayette  to  intersect  or  connect  with  the  Montgomery  &  West 
Point  ft.  R.  at  some  suitable  point  between  Cheliaw  and  West 
Point.  By  an  amendatory  act  of  April  9,  1854,  the  company  was 
authorized  to  extent  its  road  beyond  Lafayette  in  the  direction  of  the 
Tennessee  river,  and  to  connect  the  same  with  any  railroad  buiit, 
or  being  built,  or  to  be  built,  so  as  to  connect  with  some  point  on 
the  Tennessee  river.  By  an  amendatory  act  of  Jannary  25, 1860, 
its  name  was  changed  to  the  Opelika  &  Oxford  R.  R.  Co.,  and  it 
was  authorized  to  connect  its  road  with  the  Alabama  &  Tennessee 
River  R.  R.  at  or  near  Oxford,  Calhoun  county.  The  companies 
were  successively  organized.  In  1861  one  Richards  was  elected 
president.  The  Opelika  &  Oxford  Co.  acquired  the  right  of 
way  through  the  lands  of  all  the  proprietors  of  the  soil,  from  a  point 
on  the  Montgomery  &  West  Point  R.  It.,  about  two  miles  northerly 
from  Opelika,  in  Lee  countv,  to  Lafayette,  by  deeds  from  all  the 
proprietors  (save  in  one  case).  The  deeds,  except  in  the  description 
of  the  land  through  which  the  road  was  to  pass,  were  all  in  the 
form  of  the  following  one : 

"Mast  F.  McLkmobb  to  Opelika  &  Oxford  R.  R.  Co. 

"Alabama,  Chambers  Comity:  This  indenture,  made  this  thirty- 
first  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty,  between  Mary  McLemore,  of  Chambers  county, 
of  the  one  part,  and  the  Opelika  &  Oxford  R.  R.  Co.,  of  the  other 
part,  wituesseth :  That  the  said  Mary  F.  McLemore,  for  and  in 
consideration  of  the  sum  of  one  dollar  to  her  in  hand  paid,  at  and 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  where- 
of is  hereby  acknowledged,  doth  give,  grant,  bargain,  and  sell  unto 
the  said  railroad  company,  and  their  successors  and  assigns,  the 
right  of  way  over  which  to  pass  at  all  times  by  themselves,  directors, 
officers,  agents,  hirelings,  and  servants,  in  any  manner  they  may 
think  proper,  and  particularly  for  the  purpose  of  running,  erecting, 
and  establishing  thereon  a  railroad  with  requisite  number  of  tracks; 
and  to  this  end  the  limit  of  said  right  of  way  shall  extend  in  width 
fifty  feet  on  each  side  of  the  slope  stake  of  the  right  of  way  of  the 
Baid  railroad  when  completed,  and  to  extend  in  length  through  the 
whole  tract  of  land  owned  and  claimed  by  said  Mary  F.  McLemore, 
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and  known  as  the  north  half  of  section  23,  township  22,  of  range 
26,  situated,  lying,  and  being  in  Chambers  county,  adjoining  lands 
of  James  F.  Dowdell,  Evan  Q.  Richards,  atad  Solan  J.  Wright, 
and  running  in  such  direction  through  said  tract  of  land  as  the  said 
Opelika  &  Oxford  R.  R.  Co.,  by  their  engineers,  shall  think  best 
suited  for  the  purpose  of  locating  and  establishing  their  works; 
and  connected  with  the  said  right  of  way,  the  said  company  shall 
have  the  right  to  cut  down  and  remove  all  such  trees,  underwood, 
and  growth,  and  timber  on  each  side  of  said  road  as  would,  by 
falling  on  or  striking  the  same,  injure  the  rails  or  other  parts  of 
said  road,  together  with  all  and  singular  the  rights,  members,  and 
appurtenances  to  the  said  strip,  tract,  or  parcel  of  land  being,  be- 
longing, or  in  anywise  appertaining,  and,  more  especially,  the  right 
of  way  over  the  same ;  to  have  and  to  hold  the  same  unto  the  said 
OpeliKa  &  Oxford  R.  R.  Co.,  their  successors  and  assigns,  to  their 
own  proper  use,  benefit,  and  behoof  forever,  in  fee-simple,  upon 
condition,  and  it  is  expressly  understood,  that  should  the  said  rail- 
road contemplated  as  aforesaid  be  not  located  and  established  on 
and  along  said  strip,  parcel,  or  tract  of  land  described  in  the  above 
and  foregoing  indenture,  then  said  indenture  is  to  be  wholly  null 
and  void,  and  of  no  effect;  and  the  said  Mary  F.  McLemore,  her 
heirs  and  assigns,  will  warrant  and  defend  the  title  thereof  unto 
the  Opelika  &  Oxford  R.  R.  Co.,  their  successors  and  assigns,  against 
the  claims  of  all  persons  whatsoever.  In  witness  whereof,  the  said 
Mary  F.  McLemore  hath  hereunto  set  her  hand  and  seal  the  day  and 
year  first  above  written. 

Mart  F.  McLemore." 

As  to  the  excepted  case,  which  related  to  a  section  of  land,  one 
mile  square,  in  Chambers  county,  through  which  the  road-bed  sued 
»for  runs  in  that  county,  the  company  caused  the  same  character  of 
rights  and  right  of  way  through  that  section  of  land,  as  was  con- 
veyed by  the  deeds  referred  to,  to  be  condemned  for  its  U6e  uuder 
statute  authority,  and  the  sum  assessed  was  finally  paid  to  the 
owner.  In  1860  the  company  employed  engineers,  who  laid  out 
and  staked  off  the  full  right  of  way  conveyed  through  all  of  the 
land,  and  cut  out  the  width  through  woods ;  and  it  made  contracts 
with  contractors  for  the  grading  and  culverting  of  a  railroad  along 
the  right  of  way,  who'built  for  it  a  great  deal  of  such  grading  and 
culverting ;  and  all  the  work  done  was  done  on  the  right  of  way 
thus  staked  out,  but  no  other  work  was  done  on  it  except  such 
culverting  and  grading,  and  this  was  not  continuous  through  the 
whole  line  in  Chambers  county  sued  for,  but  there  were  several 
intervals  where  no  work  of  grading  and  culverting  was  done ;  and 
the  company  was  in  the  undisturbed  possession  of  the  whole  of  the 
right  of  way. 

The  company  became  embarrassed  for  want  of  means  during  the 
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circuit  court  for  said  county  on  the  eighth  day  of  May,  1867, 
certain  writs  of  fieri  facias  in  favor  of  said  Abner  M.  Lockett  and 
D.  W.  &  J.  G.  Visscher,  and  against  the  said  railroad  company, 
directed  to  any  sheriff  of  the  State  of  Alabama,  whereby  such 
sheriff  was  directed  to  levy  of  the  estate,  etc.,  of  said  railroad  com- 
pany, and  make  the  said  snm  of  twenty-six  thousand  6even  hundred 
and  fifty-one  4-100  dollars,  besides  costs,  and'  which  said  writ  was, 
on  the  eighth  day  of  May,  1867,  placed  in  the  hands  of  the  said 
R.  J.  Kellam,  as  sheriff  of  said  county  of  Chambers,  for  the  purpose 
of  its  levy  and  execution ;  and  whereas  said  R.  J.  Kellam,  as 
sheriff  as  aforesaid,  after  the  6aid  writ  had  come  into  his  hands,  and 
while  the  same  was  in  full  force,  did,  on  the  eighth  day  of  May, 
1867,  levy  the  same  on  the  following  tract  or  lot  of  land,  as  the 
property  of  the  6aid  railroad  company,  to-wit,  the  right  of  way  to 
Opelika  &  Oxford  R.  R.  Co.,  so  far  as  the  right  of  way  has  been 
obtained,  from  Lafayette  to  the  line  of  Lee  county,  and  all  the  ap- 
purtenance from  Lafayette  to  the  line  of  Lee  county,  lying  and 
being  in  said  county  of  Chambers;  and  whereas,  the  said  K.  J. 
Kellam,  as  sheriff  as  aforesaid,  after  having  duly  advertised  the 
said  tract  of  land  or  railroad  bed  for  sale  in  the  mode  prescribed 
by  law,  did,  in  accordance  with  said  advertisement,  on  the  third  day 
of  June,  1867,  at  the  court  house,  in  the  town  of  Lafayette,  proceed 
to  sell  the  same,  under  and  by  virtue  of  said  writ  of  fieri  facias, 
and  the  6aid  D.  W.  &  J.  G.  Visscher  and  A.  L.  Woodward  having 
bid  for  the  said  land  or  railroad  bed,  then  and  there  selling  as 
aforesaid,  the  sum  of  five  hundred  dollars,  and  it  being  the  highest 
and  best  bid  that  could  then  and  there  be  got  for  the  same,  he,  the 
said  sheriff,  did  therefore  sell  and  cry  off  the  tract  of  land  or  rail* 
road  bed  to  the  said  D.  W.  &  J.  G.  Visscher  and  A.  L. Woodward. 
Now,  therefore,  in  consideration  of  the  premises,  the  said  party  of 
the  first  part,  as  sheriff  of  the  said  county  of  Chambers,  has  and 
does  hereby  bargain  and  sell,  alien  and  convey,  unto  6aid  D.  W.  & 
J.  G.  Visscher  and  A.  L.  Woodward,  the  said  tract  of  land  or  rail- 
road bed,  to-wit,  the  right  to  the  Opelika  &  Oxford  R.  R.,  so  far 
as  the  right  of  way  1ms  been  obtained,  from  Lafayette  to  the  edge 
of  Lee  county,  and  all  the  appurtenances  belonging  to  said  road 
from  Lafayette  to  the  line  of  Lee  county,  to  have  and  to  hold  the 
aforesaid  premises  and  land,  together  with  all  and  singular  [its! 
appurtenances  thereunto  belonging,  to  the  said  Opelika  &  Oxford 
R.  R.  Co.,  and  to  their  heirs  and  assigns,  forever.  And  said  party 
of  the  first  part,  as  sheriff  as  aforesaid,  does  covenant  with  the  said 
party  of  the  second  part  that  he,  as  sheriff  as  aforesaid,  will  warrant 

the  title  of  said to  said  party  of  the  second  part  so  far  only 

as  he  by  virtue  of  his  office  Is  authorized  to  do;  but  it  is  expressly 
understood  that  said  R.  J.  Kellam,  sheriff,  is  in  no  event  to  be  in- 
dividually liable  for  anything  herein  contained. 
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"  In  testimony  whereof,  the  said  party  of  the  first  part  has  signed,. 
sealed,  and  delivered  this  deed  on  the  day  it  bears  date. 

"  Robert  J.  Kellam. 
"  Sheriff  of  Chambers  County,  Alabama." 

After  the  sheriff's  sale  Richards  abandoned  or  tnrned  over  to  the 
purchasers  the  line  of  cnlverting  or  grading,  as  far  as  he  could  do 
so, — that  is,  he  exercised  no  further  authority  over  it, — and  the 
Opelika  &  Oxford  R.  R.  Co.  made  no  further  claim  to  it.  On  the 
sixth  of  April,  1870,  D.  W.  &  J.  G.  Visscher  entered  into  a  writ- 
ten contract  with  the  Enfaula,  Opelika,  Oxford  &  Guntersville  R.  R- 
Co.,  which  was  signed  on  behalf  of  that  company  by  one  Penning- 
ton, as  its  president,  and  was  recognized  and  acted  on  by  it.  Its 
name  was  afterwards  changed  to  the  East  Alabama  &  Cincinnati 
R.  R.  Co.  The  two  companies  were  one  and  the  same  corporation, 
chartered  by  Alabama  to  build  a  railroad  from  Eufaulato  Gunters- 
ville via  Opelika  and  Oxford.  In  the  fall,  before  the  contract  was 
entered  into,  D.W.  Visscher  was  invited  by  Pennington  to  see  him  as 
to  whether  Pennington's  company  could  not  arrange  to  purchase  for 
its  line  Vi6scher's  grading  and  right  of  way  from  said  junction  to 
Lafayette.  Pennington  told  Visscher  he  could  build  by  the  side  of 
Visscher's  line,  but  would  like  to  purchase  it;  and  they  agreed  that 
the  Visschere  should  go  to  work  completing  the  grading,  and  that 
Pennington's  companv  would  fnrnisn  the  means  to  pay  for  the- 
work  as  it  progressed.  The  work  was  begun,  with  the  verbal 
understanding  that  the  written  contract  should  be  executed,  and  it 
went  on  till  that  contract  was  executed,  and  then  under  the  con- 
tract till  the  Visschers  completed  it  to  Lafayette,  over  the  right  of 
way  or  line  described  in  the  deeds  therefor,  and  the  company  ac- 
cepted it  as  done  according  to  the  contract,  about  May  3,  1871. 

IJy  the  terms  of  the  contract  it  was  agreed  that  the  Visschers 
should  •'form,  prepare,  and  finish  the  clearing  and  grubbing,  grad- 
ing, masonry,  trestle-work,  cattle-guards,  road  and  farm  crossings,, 
track  laying,  including  switches,  ifrogs,  and  turn-outs,  three  ware- 
houses, three  water-tanks,  with  fixtures  complete,  including  the 
furnishing  of  materials  and  all  other  things  requisite  and  necessary 
to  complete  the  road  ready  for  the  running  of  trains,  except  the 
iron  materials  which  go  into  the  superstructure  of  the  road,  from 
Opelika,  or  two  miles  north  thereof,  as  the  company  should  elect 
and  designate,  for  a  distance  of  20  miles,  to  a  point  beyond  Lafay- 
ette. The  contract  specified  the  terms  of  compensation,  and 
provided  that  on  the  completion  of  the  20  miles,  and  the  payment 
of  the  amount  of  the  contract,  D.  "W.  Visscher  should  transfer  ta 
the  company  "  all  right  and  title  vested  in  him  to  all  franchises, 
right  of  way,  or  other  property  belonging  to,  or  pertaining  to,  the- 
said  road,  under  the  old  organization  known  as  the  Opelika  &  Ox- 
ford R.  R."     The  Visschers  were  not  paid  the  full  amount  due  to- 
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them  for  the  work  done  tinder  the  contract,  and  claimed  that  there 
wjfe  due  to  them  more  than  $100,000. 

Under  a  decree  of  sale  made  in  suit  for  the  foreclosure  of  a  mort- 

fige  made  by  the  East  Alabama  &  Cincinnati  R.  R.  Co.,  Edward 
ivingston  and  Richard  Irvin,  Jr.,  purchased,  and  received  from 
the  proper  officer,  on  the  nineteenth  of  April,  1880,  a  deed  of  the 
u  entire  corporate  property  of,  or  belonging  to,  the  East  Alabama 
&  Cincinnati  R.  R.  Co.,  used  for  mil  way  purposes,  and  all  and 
■singular  the  entire  railroad  of  said  company,  extending  from  Eu- 
faula,  Alabama,  to  Gnntersville,  Alabama,  being  about  two  him- 
-dred  and  twenty  miles  in  length,  at  present  unfinished,  its  entire 
franchises  and  privileges,  held  and  acquired,  together  with  the  right 
of  way,  road-bed,  road,  .  .  .  and  all  its  ways  and  rights  of 
way,"  etc.  The  plaintiff  in  error  became  a  corporation,  under  the 
laws  of  Alabama,  on  the  twenty-eighth  of  May,  1880,  and  on  the 
thirteenth  of  Jnly,  1880,  Livingston  and  Irvin  conveyed  to  it  the 
property  so  deeded  to  them,  by  the  same  description. 

At  the  trial  the  plaintiffs  offered  in  evidence  transcripts  of  the 
proceedings  as  to  the  said  judgments,  executions,  levies,  sales,  and 
sheriff's  deed.  The  defendant  objected  to  each  of  them  **  as  illegal 
and  irrelevant  evidence,  and  also  because  they  tended  to  show  the 
sale  under  execution  and  conveyance  bv  the  sheriff  of  an  easement 
alone,  not  the  subject  of  an  ejectment."  t  The  court  overruled  each 
-of  the  objections,  and  allowed  each  of  the  transcripts  to  be  read  in 
•evidence,  and  the  defendant  expected  separately  to  each  of  the  rul- 
ings. After  the  close  of  the  testimony  the  court  charged  the  jury 
that  if  they  believed  from  the  evidence  that  the  company  before 
named  entered  into  the  written  contract  with  the  Visscliers,  and 
under  that  contract  was  let  into  the  possession  by  them  of  the 
route  described  in  the  deeds  from  JdcLemore  and  others,  and 
failed  to  perform  its  part  of  the  contract,  and  the  Visscliers  did 
perform  it  so  far  as  permitted  by  the  corporation  to  do  so.  and  the 
<5orporation  failed  to  make  the  full  payments  due  to  the  Visscliers 
under  the  contract,  the  corporation,  and  all  persons  claiming  under 
it,  were  estopped  from  setting  up  any  title  in  the  premises  sned  for 
adverse  to  the  Visscliers,  and  their  possession  under  the  contract 
was  not  adverse.  The  court  also  charged  the  jury  that  the  prop- 
erty conveyed  by  the  deed  of  the  sheriff  was  the  subject  of  levy 
and  sale  under  execution,  and  that  the  object  made  by  the  defend- 
ant that  it  was  only  an  easement,  and  not  the  subject  of  a  levy 
and  sale  under  execution,  was  not  well  founded.  To  each  of  these 
charges  the  defendant  excepted.  There  were  exceptions  to  other 
instructions,  and  to  refusals  to  charge  in  accordance  with  requests 
made  by  the  defendant ;  but  the  questions  which  we  regard  as 
■decisive  of  the  case  are  raised  by  those  already  mentioned. 

The  right  which  the  Opelika  &  Oxford  Co.  obtained  under  the 
deeds  from  McLemore  and  others  (and  the  right  obtained  by  con- 
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to  construct  and  operate  the  specific  railroad  authorized  therein, 
with  power  to  "lay  and  collect  toll  from  all  persons,  property, 
merchandise,  or  other  commodities  transported  thereon."  By  the 
terms  of  its  charter,  therefore,  in  connection  with  the  terras  of  the 
<deeds  of  the  right  of  way,  that  right  was  indissolubly  linked  to  the 
franchise,  and  to  the  purpose  of  the  existence  of  the  corporation, 
and  to  its  public  functions,  so  long  as  they  should  exist.  It  would 
violate  not  only  the  expressed  intention  of  the  grantors  in  the 
•deeds,  but  the  manifest  purpose  of  the  legislature  of  Alabama,  to 
ennit  a  private  person  to  seize  and  appropriate  the  right  of  way, 
y  the  purchase  of  anything  at  a  judicial  sale,  apart  from  the  fran- 
chise on  which  the  right  of  way  was  dependent.  The  sheriff's  deed 
purported  to  convev,  in  words,  "  the  6aid  tract  of  land  or  railroad 
bed,  to-wit,  the  rigfit  of  the  Opelika  &  Oxford  R.  R.,  so  far  as  the 
right  of  way  has  been  obtained,  from  Lafayette  to  the  edge  of  Lee 
county,  and  all  the  appurtenances  belonging  to  said  road  from 
Lafayette  to  the  line  of  Lee  county."  If  the  deed  undertook  to 
convey  any  land  or  soil  or  road-bed,  it  conveyed  with  it  the  right 
of  way.  The  deed,  in  reciting  the  levy,  states  that  it  was  made 
44  on  the  following  tract  or  lot  of  land,  as  the  property  of  the  rail- 
road company,  to  wit,  the  right  of  way,"  etc.,  and  states  that  that 
was  what  was  sold.  It  was  not  lawful  for  the  purchasers  to  have 
a  deed  of  the  right  of  way,  and  if  they  obtained  a  deed  of  anything, 
the  right  of  way  was  included,  or  else  they  received  nothing  beyond, 

{>erhaps,  a  right  to  carry  away  from  the  land  what  the  company 
tad  put  upon  it. 

The  bill  of  exception  states  that  a  like  right  of  way  through  the 
lands  of  the  proprietors  of  the  soil  was  obtained  by  deed,  in  Lee 
•county,  from  a  point  about  two  miles  north  of  Opelika  to  the  south 
line  of  Chambers  county ;  and  that,  under  executions  issued  to  Lee 
•county  on  the  same  judgments,  there  were  levies  made  on  the  right 
of  way  of  the  company  60  far  as  the  same  had  been  obtained  by  it 
up  the  line  of  Chambers  county,  and  a  sale  by  the  sheriff  of  Lee 
-comity  of  what  was  so  levied  on,  to  the  same  persons  who  bought 
at  the  sale  in  Chambers  county.  But  at  the  sale  in  Lee  county  a 
different  purchaser  might  have  bought  the  right  of  way,  and  there 
would  then  have  been  a  division  of  the  ownership  of  the  line  of 
the  road,  created  as  a  unit  and  intended  to  remain  such,  resulting 
in  a  different  control,  with  no  franchise  to  collect  toll.  No  such 
thing  could  be  done. 

The  policy  of  the  State  of  Alabama  on  this  subject  is  indicated 
bv  the  provisions  of  her  constitutions  of  1865  (article  1,  §25),  of 
1867  (article  1,  §25),  and  of  1875  (article  1,  §24),  "that  private 
property  shall  not  be  taken  or  applied  for  public  use  unless  just 
compensation  be  made  therefor;  nor  shall  private  property  be 
taken  for  private  use,  or  for  the  use  of  corporations  other  than 
municipal,  without  the  consent  of  the  owner:  provided,  however, 
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This  conrt  decided,  in  Gue  v.  Tide-water  Canal  Co.,  24  How. 
257,  that  a  corporate  franchise  to  take  tolls  on  a  canal  could  not 
be  seized  and  6old  under  a  fieri  facias,  unless  authorized  by  a 
statute  of  the  State  which  granted  the  act  of  incorporation ;  and 
that  neither  the  lands  nor  the  works  essential  to  the  enjoyment  of 
th£  franchise  could  be  separated  from  it  and  sold  under  such  a  writ, 
so  as  to  destroy  or  impair  the  value  of  the  franchise.  This  deci- 
sion was  put  on  the  ground  that  the  franchise  or  right  to  take  toll 
on  boats  going  through  the  canal,  would  not  pass  to  the  purchaser 
under  the  execution  on  a  judgment  at  law  against  the  corporation 
because  it  was  an  incorporeal  Hereditament,  and,  upon  the  settled 
principles  of  the  common  law,  could  not  be  seized  on  a  fieri  facias; 
and  was  made  in  a  case  where  the  corporation  owned  in  fee  the 
real  estate,  toll-houses,  canal-locks,  and  wharf  seized,  all  of  which 
were  necessary  for  the  uses  and  working  of  the  canal.  But  in  the 
view  we  have  taken,  as  before  stated,  oi  the  facts  of  this  case,  it  is 
not  necessary  to  discuss  the  general  question  asto  the  right  to  levy 
an  execution  at  law  on  property  owned  by  a  railroad  company  in 
fee. 

It  is  contended  for  the  plaintiffs  that  the  defendant  is  estopped 
from  denying  that  they  were  seized  in  fee  of  the  property  6ued 
for,  on  the  ground  that  Richards,  after  the  sheriff's  sale,  abandoned 
or  tnmed  over  to  the  Visschers  the  line  of  culverting  and  grad- 
ing, as  far  as  he  could  do  so, — that  is,  he  exercised  no  further 
authority  over  it,  and  the  Opelika  &  Oxford  Co.  made  no  further 
claim  to  it;  that  the  Yisscners  then  made  the  written  contract 
with  the  new  railroad  company  to  construct  the  superstructure  of 
the  road,  except  as  to  the  iron  materials,  for  the  20  miles  from  in 
or  2  miles  north  of  Opelika  to  a  point  beyond  Lafayette,  for  a 
specified  compensation  ;  and  that  the  contract  provided  that  on  the 
completion  of  the  20  miles,  and  the  payment  of  the  amount  agreed, 
Visscher  should  transfer  to  the  company  "all  right  and  title  vested 
in  him  to  all  franchises,  right  of  way,  or  other  property  belonging 
to  or  pertaining  to  the  said  road  under  the  old  organization  known 
as  the  Opelika  &  Oxford  R.  R."  The  bill  of  exceptions  states 
that  the  defendant  offered  evidence  tending  to  show  that  the  East 
Alabama  &  Cincinnati  R.  R.  Co.  was  in  possession  of  the  property 
sued  for  from  the  time  the  Visschers  ceased,  their  work  on  it,  as 
well  as  of  the  remainder  of  its  line  of  railroad,  till  assignees  in 
bankruptcy  took  possession  of  it,  from  whom  it  passed  to  purchasers 
from  them,  and  tlien  a  receiver  in  the  foreclosure  6uit  took  posses- 
sion of  it,  and  held  it  till  it  was  sold  to  the  persons  who  conveyed 
it  to  the  defendant.  The  Visschers  appear  not  to  have  been  in 
possession  from  the  time  the}7  ceased  work.  They  yielded  posses- 
sion, but  not  under  any  provision  in  the  contract.  As  to  the  new 
work  done  by  the  Visschers  they  became  merely  creditors,  out  of 
possession,  with  such  rights  as  the  law  guve  them,  but  certainly 
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V. 

"Western  Nobth  Carolina  R.  R.  Co. 

(Advance  Case,  North  Carolina.     1885.) 

Where  the  State  is  a  stockholder  in  a  railroad  company,  it  is  bound  by  the 
provisions  of  the  charter  in  the  same  manner  as  an  individual.  It  has  no  ad- 
vantage as  a  stockholder  on  account  of  its  sovereignty,  for  by  becoming  such, 
it  lays  aside  its  character  as  sovereign,  and  places  itself  on  a  footing  of  equal- 
ality  with  the  individual  stockholders. 

The  property  of  a  corporation  belongs  to  it,  and  not  to  the  stockholders. 
They  only  have  an  interest  in  such  property  through  their  relation  to  the 
company,  and  in  this  respect  the  State  is  like  any  other  stockholder.  So 
where  an  Act  of  the  General  Assembly  provided  for  a  sale  of  the  State's  inter- 
est in  a  railroad  company  in  which  the  State  was  a  stockholder,  it  was  held  to 
be  only  a  sale  of  the  stock. 

Whether  such  sale  would  vest  in  the  purchasers  of  the  State's  stock  all  the 
powers  and  privileges  which  the  charter  of  the  company  had  conferred  on  the 
State  ; 

An  act  of  the  Legislature  which  provides  that,  in  a  certain  contingency, 
the  stockholders  of  an  existing  corporation  shall  reorganize  as  a  new  corpora- 
tion, which  changes  the  amount  of  the  capital  stock,  and  provides  for  the 
stockholders  in  the  existing  corporation  by  reserving  a  certain  amount  of  the 
stock  for  them  in  the  corporation  to  be  formed,  creates  a  new  corporation, 
and  is  not  an  amendment  to  the  charter  of  the  one  already  in  existence.  In 
such  case  it  is  immaterial  that  the  new  corporation  is  called  by  the  same  name 
as  the  old  one. 

Quarre  whether  the  Legislature  has  power  to  compel  the  stockholders  in 
the  old  corporation  to  reorganize  as  a  new  company;  but  if  they  do  so  vol- 
untarily, the  new  corporation  is  regularly  and  legally  formed. 

In  such  case,  the  organization  of  a  new  corporation  at  once  dissolves  the 
old  one. 

If  there  are  creditors  of  the  dissolved  corporation  under  these  circumstances 
they  may  cause  the  property  of  the  defunct  corporation  to  be  applied  to  their 
debts  by  mean  of  a  receiver. 

Civil  action,  heard  before  MacRae,  Judge,  at  Spring  Term,  1885, 
Catawba  Superior  Court.  There  was  a  judgment  for  the  defend- 
ant upon  the  facts  agreed  to,  and  the  plaintiff  appealed. 

R.  Z.  Linney  for  the  plaintiff. 

D.  Schenck  for  the  defendant. 

Mbbbimok,  J.  — The  Western  North  Carolina  R.  R.  Co.  was  orga- 
nized under  and  by  virtue  of  an  act  of  the  General  Assembly  (Acts 
1876-7,  ch.  106),  and-did  business  next  thereafter  until  May,  1880. 
Its  capital  stock  was  $850,000,  divided  into  shares  of  $100  each. 
The  State  was  owned  of  such  stocks  shared  equal  to  three  fourths 
thereof,  and  individual  stockholders  owned  the  balance  of  it.  It 
owned  a  valuable  railroad  and  much  valuable  property  appertaining 
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thereto.  It  was  governed  by  a  Board  of  Directors,  nine  of  whom 
were  appointed  by  the  Governor  of  the  State  with  the  consent  of 
the  Senate,  and  three  of  whom  were  elected  by  the  individual  stock- 
holders 

The  plaintiff  sold  and  delivered  to  this  company,  in  the  years 
1877  and  1878,  cross  ties,  on  account  of  which  it  became  indebted 
to  him  in  the  sum  of  $124,30,  and  this  debt  has  never  been  paid. 

Afterwards,  in  pursuance  of  an  act  of  the  General  Assembly 
{Acts  of  the  Special  Session  of  1880,  ch.  26),  the  State  sold  its  stock 
in,  and  all  its  interest  in  the  franchises  and  property  of  ever}'  kind 
of  the  above  mentioned  company  to  certain  persons  mentioned  in 
the  several  sections  of  that  act. 

The  title  and  sections  of  that  act,  material  to  a  proper  understand- 
ing of  the  opinion  in  this  case,  are  as  follows: 

"An  act  to  provide  for  the  sale  of  the  State's  interest  in  the 
Western  North  Carolina  R.  R.  Co.,  and  for  other  purposes. 

"  Sec.  1.  That  the  Governor,  Treasurer,  Secretary  of  State  and 
Attorney  General  of  the  State  of  North  Carolina  be  and  they  are 
hereby  appointed  commissioners  on  the  part  of  said  State  to  sell, 
assign,  and  transfer  all  the  right  and  interest  of  the  State  in  and  to 
the  railwav,  stock,  property  and  franchises  of  the  Western  North 
Carolina  It.  R.  Co.,  in  accordance  with  the  provisions  of  this 
act. 

"  Sec.  2.  That  said  commissioners  are  hereby  authorized  and  di- 
rected to  execute  an  instrument  purporting  to  convey,  and  which, 
when  delivered  to  the  grantees  in  pursuance  of  the  provisions  here- 
inafter contained,  shall  be  a  deed  effectual  to  convey  to  William  J. 
Best,  William  R.  Grace,  James  D.  Fish,  and  J.  Nelson  Tappan, 
subject  to  the  charter  of  said  company  and  the  amendments  thereto 
which  shall  be  in  force  at  the  date  of  the  ratification  of  this  act,  all 
the  interest  of  said  State  in  and  to  the  stock,  ways,  railways,  road- 
bed, right  of  way,  depot  grounds,  and  other  lands  belonging  to  the 
same;  all  rails,  bridges,  viaducts,  culverts,  fences,  depot  station-houses 
•engine  houses,  car  houses,  wood  houses,  freight  houses,  machine 
shops,  and  every  other  building  or  structure  thereunto  belonging, 
held,  owned,  or  used  by  said  railroad  company  in  conducting  the 
business  thereof;  also,  to  all  locomotives,  tenders,  cars  and  other 
rolling  stock,  all  equipments  machinery,  tools,  implements,  fuel, 
supplies,  and  material  for  constructing  and  operating  the  railroad 
of  said  company,  or  any  part  thereof ;  together  with  all  and  every 
right,  estate,  interest,  property,  claim  and  demand  whatsoever  ap- 
pertaining or  in  anywise  belonging  to  said  railroad  company,  and 
all  statutory  claims  or  liens  of  said  Srate  against  or  upon  the  property 
and  franchises  of  said  company;  which  said  instrument  shall  be  de- 
posited by  said  commissioners  with  the  United  States  Trust  Co. 
of  New  York,  as  an  escrow,  to  be  delivered  to  the  grantees 
therein  named,  upon  the  fulfilment  of  the  terms  and   conditions 
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register's  office  in  Rowan  county,  and  their  registration  in  that 
county  shall  be  deemed  at)  affectual  and  sufficient  registration  for 
all  purposes,  and  it  shall  not  be  necessary  to  register  the  6ame  in 
any  other  county,  any  law  to  the  contrary  notwithstanding:  Pro- 
vided, that  no  sale,  under  the  mortgage  deeds  herein  authorized, 
shall  be  made  by  virtue  of  any  decree  of  foreclosure,  or  of  any 
power  of  sale  contained  therein,  without  giving  ninety  days'  notice 
thereof  in  three  newspapers  published  in  the  State  of  North  Caro- 
lina." 

******* 

"Sec.  24.  That  the  floating  debt  of  said  company,  not  to  exceed 
thirty  thousand  dollars,  contracted  since  the  purchase  of  the  road 
by  the  State  in  eighteen  hundred  and  seventy-five,  6hall  be  paid  by 
the  said  grantees  in  cash,  and  the  amount  of  mortgage  bonds  to  be 
delivered  to  the  State  as  provided  in  section  twelve  of  this  act 
ahull  be  reduced  by  the  amount  so  paid." 

A  new  company  styled  The  Western  North  Carolina  R.  R.  Co. 
was  organized,  under  and  in  pursuance  of  the  eighth  section  above 
set  forth  of  the  act  last  named,  on  the  27th  day  of  May.  1880,  and 
this  company  is  the  defendant  in  this  action.  This  company,  upon 
its  organization,  took  possession  of  the  railroad  and  all  property 
appertaining  thereto  above  mentioned,  and  has  had  possession 
thereof,  running  the  road  as  its  own,  ever  since.  This  company  has 
paid  $30,000  as  required  by  the  twenty-fourth  section  above  set 
forth  of  the  act  last  above  mentioned  ;  but  it  had  not  paid  the  whole 
of  tlmt  sum  at  the  time  this  action  began. 

The  deed  from  the  State  deposited  as  an  escrow  with  the  United 
States  Trust  Co.  of  New  York,  mentioned  in  section  two  above 
set  forth,  was  delivered  to  the  assignees  of  the  grantees  therein,  in 
September,  1884,  and  not  until  that  time. 

'The  plaintiff  brought  this  action  before  a  justice  of  the  peace 
of  Catawba  county  against  the  defendant,#the  company  last  above 
named,  on  the  4th  day  of  January,  1882,  to  recover  the  money  due 
to  him  on  account  of  the  cross-ties  sold  by  him  to  the  company  first 
above  mentioned  in  1877  and  1878. 

The  defendant  has  made  no  express  promise  to  pay  this  debt. 

Upon  this  state  of  facts,  the  parties  agreed  to  submit  the  case  to 
the  court  below  with  the  further  agreement,  that  if  the  court  should 
be  of  opinion  that  the  defendant  is  liable  to  the  plaintiff,  judgment 
should  be  entered  in  his  favor  for  $124.30  and  costs — otherwise 
judgment  should  be  entered  for  the  defendant,  with  leave  to  the 
party  cast  to  appeal.  Upon  consideration  the  court  gave  judg- 
ment for  the  defendant,  tne  plaintiff  excepted,  and  appealed  to  this 
oonrt. 

The  plaintiff  contended  that  the  company  which  became  indebted 
io  him  for  cross-ties  in  1877  and  1878  still  exists,  and  that  the  defend- 
ant  is  that  company,  having  since  then  only  enlarged  or  modified  its 
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with  a  general  judgment  for  unliquidated 
injury  incurred  before  consolidation,  and  i 
Co.  was  operating  the  road. 

Tin's  case  is  a  contract  appertaining  to  s 
ferred  by  the  articles  of  consolidation  to 
while  the  first  clause  of  article  10  exempts 
liability  for  outstanding  debts,  obligations 
constituent  companies,  the  next  clause  r 
nothing  herein  contained  shall  prevent  a  in 
or  liability  of  either  constituent  compan 
against  the  property  of  the  proper  constitu 
force  of  these  articles  becomes  the  propc 
company."  This  clause  expressly  authori: 
obligations  and  liability  against  the  prop 
companies,  which  passes  under  the  consoli 
pany.  Of  course  there  can  be  no  decree  c 
dered  against  the  defendant  company  for 
plaintiff,  Mrs.  Me  Alpine,  is  entitled  to  a 
acres;  and,  inasmuch  as  6he  declares  hen; 
veyance  with  usual  covenants  for  quiet  p< 
tion  to  granting  such  decree.  Reese  v. 
Wat.  Spec.  Per? .  §  424 ;  Wallace  v  McLa : 
it  is  so  ordered. 

Implied  Liability  of  Consolidated  Company  or 
panies* — It  is  held  in  many  cases  that  where  a  i 
the  consolidation  of  several  old  ones,  the  new  c< 
express  legislation  to  that  effect  the  liabilities  <  ■ 
panies.    Indianapolis,  etc.,  R.  R.  Co.  v.  Jones,  2  ! 
R.  Co.  v.  Powell,  40  Ind.  40;  Thompson  v.  Abb<  t 
P.  C.  R.  Co.  v.  Shirley,  4  Am.  &  Eng.  R.  R.  Cas 
R.  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  8  Am.  &  Eng.  ! 
v.  L.  R.  M.  R.  &  T.  R.  R.  Co.,  11  Am.  &  Eng.  R 
caster,  5  Coidw.  513;  Northern  Central  R.  R.  < ! 
Indianola  R.  R.  Co.  t>.  Fryer,  11  Am.  &  Eng.  R.   : 

Assumption  of  Liability  by  Contract  or  Impc  i 
In  some  States  it  is  held  that  in  such  case  there  ! 
liability.  In  order  to  render  the  consolidated  c<  i 
have  expressly  assumed  the  liability  or  it  must  h 
Shaw  v.  Norfolk  &  C.  R.Co.,  16  Gray,  407;  Proi  I 
R.  Co.,  52  N.  Y.  863;  Powell  t>.  Northern  Mis  i 
Columbus,  etc.,  R.  R.  Co.  t.  Skidmore,  69  111.  5 
R.  Co.  v.  Hardin,  40  Ga.  709;  Bruffett  v.  St.  W.  :  : 
etc.,  R.  R.  Co.  v.  Hardin,  40  Ga.  709;  Tyson  v.  i 
13  Am.  &  Eng.  R.  R.  Cas.  834. 

Liability  of  Consolidated   Company  for  Tor*  i 
Some  cases  huve  held  that  a  consolidated  conjjj 
each  of  the  companies  composing  <t  committed  b  I 
«.  Central   R.  Co.,  62  Ga.   685;  Chicago,  R.  I.  <J 
624;  New  Bedford  R.  Co.  «.  Old  Colony  R,  Co.,  ! 

Prior  Liens  Unaffected  by  Consolidation. — 1 
of  a  railroad   company   remain  entirely  uuaffe  ; 
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Wilkinson  et  al. 
v. 
Delaware,  Lackawanna  &  W  i 

{Advance  Case,  U.  S.  Circuit  Court,  Dizt.  New  Ji  » 

A  railroad  corporation  chartered  in  one  State  •  1 
corporation  in  another  State  by  virtue  of  leasing 
roads  in  that  State  under  certain  enabling  acts  oi 

The  clause  "  before  or  at  the  term  at  which  tin 
in  the  removal  act  of  1875,  means  at  the  time    i 
•course  of  practice,  under  the  rules  of  the  court,    1 
for  trial,  if  an  action  at  law,  or  for  final  hearing, 

Motion  to  remand  cause. 
Geo.  B.  Ely  for  plaintiff. 
Bedle,  Muirheid  &  McGee  for  defendan : 


Nixon,  J. — Two  reasons  are  assigned  w 
remanded  to  the  State  court :  (1)  Because 
tion,  although*  chartered  by  the  State  of  P< 
a  citizen  of  New  Jersey,  as  lessee  of  the 
Co.,  and  by  the  legislature  of  the  State  of 
and  confirming  the  said  lease;  (2)  becan 
moral  was  filed  too  late. 

The  Morris  &  Essex  R.  R.  Co.,  a  corp : 
New  Jersey,  on  the  tenth  of  December,  It 
to  the  defendant  corporation  of  the  State  : 
of  its  railroad,  road-bed,  and  franchises,  a: 
whatever  kind,  to  be  held  by  the  last-na 
during  the  continuance  of  the  charter  of  ti 
or  any  renewal  of  the  same,  upon  its  assi 
lessor  ancj  paying  an  annual  dividend  of  1 
of  its  outstanding  capital  stock.  The  legi 
on  the  ninth  day  of  February  following,  p; 
the  lease,  and  all  the  provisions,  contracts,  a 
therein,  and  authorizing  the  defendant  c< 
occupy  and  enjoy  all  said  property,  f runchi 
and  demised  to  them,  and  to  operate  the  r 
in  the  way  and  upon  the  condition,  in  all  ; 
wise,  as  authorized  by  the  act  of  incorpon 
company.  When  this  lease  was  made  th 
Jersey  which  authorized  the  railroad  com 
lease  their  property  and  franchises  to  foreij 
act  above  referred  to  was  passed  to  enable 
wanna  &  Western  Co.  to  exercise  its  fra 
business,  inside  of  the  State  of  New  Jerse1 


[ 
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mand,  regarding  such  legislation  as  not  c 
but  simply  authorizing  foreign  corporati 
roads  outside  the  limits  of  their  charter, 
ville  &  N.  R.  Co. ;  s.  c,  6  Am.  &  Eng.  I 

With  regard  to  the  second  point,  th< 
the  pleadings  the  case  was  brougltt  to  ai 
the  circuit  court  of  the  county  of  Huds< 
the  removal  act  of  March  3,  1875,  reqnii 
suit  from  the  State  to  the  federal  court,  t 
moval  be  filed  in  the  State  court  before 
the  cause  could  be  first  tried,  and  before  < 
erous  decisions  have  been  found  to  the  e 
fore  or  at  the  term  at  which  the  cause  con 
at  the  term  when,  by  the  usual,  orderly  c 
the  rules  of  the  court,  the  case  could   be 
action  at  law,  or  for  final  hearing,  if  an 
Sisson,  28  N.  J.  Eq.  117;  Scott  v.  Clin 
529 ;  Meyer  v.  Norton,  9  Fed.  Rep.  433  ; 
Reporter,  563 ;  Aldrich  v.  Crouch,  10  Fee 

The  practice  act  of  New  Jersey,  §  167, 
shall  be  tried  at  the  next  term  after  issue  j 
next  term  after  issue  joined  was  the  Septe 
son  County  circuit.    It  is  true  that  the  April 
that  section  168  of  the  practice  act  author: 
given  for  a  day  in  term  if  the  cause  is  not  at 
ticed  for  the  first  day  of  the  term ;  but  tl 
or  orderly  method  of  procedure.     It  onlj 
special  case,  which  the  parties  are  not  obli 
of.     The  cause  was  set  down  for  trial  at  tl 
joined,  to  wit,  the  September  term,  accord 
of  the  law  and   the  rules  of  court.     At  tl 
the  court,  according  to  custom,  assigned  a  c 
to  wit,  October  1,  1884,  and  before  the  arri 
ties  agreed  to  a  continuance  to  the  sixteei 
their  personal  convenience.     On  the  fifteen! 
out  the  interference  of  the  parties,  the  judge 
that  he  would  not  be  able  to  hear  any  more 
ing  term,  and,  in  consequence  of  this,  the 
the  next  term  of  the  court.     On  the  follow 
term  of  the  court  was  still  running,  the  pe 
filed,  and  the  removal  effected. 

We  think  that  the  act  under  consideratioi 
until  the  end  of  the  September  term,  and 
move  the  cause,  and  that  the  defendant  col 
tion  in  time.     The  motion  to  remand  must 

Removal  of  Causes. — Upon  this  subject  see  a  fu 
ties  in  Angier  et  al.  v.  East  Tennessee,  Va.  &  Ga.  j 
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to  about  $17,000;  that  in  1874  Potk  cor  i 
supervisors,  and  according  to  law,  convey* 
swamp  lands  of  said  county,  amounting  : 
the  same  condition,  that  the  railroad  si! 
operated  from  the  city  of  Des  Moines  I 
Polk  City,  and  that  said  company  aceej  I 
many  citizens  of  Polk  City  and  of  Mad  • 
and  paid  for  stock  in  said  company  upon  : 

It  is  further  alleged  in  the  petition  th  i 
structed  and  operated  on  the  original  line ' 
was  the  largest  and  most  important  statio  i 
Des  Moines  and  Ames  ;  that  in  the  year 
Chicago  &  Northwestern  Ry.Co.,  leased  I 
■and  came  into  possession  of  all  the  francl:  i 
Des  Moines  &  Minnesota  R.  R.  Co.,  ai:  i 
and  location  of  said  railroad,  and  has  bi 
its  main  line  of  road  about  two  miles  eas 
tirely  different  line   from  that  upon  whi ! 
structed,  and  in  violation  of   its  obligdtk 
the  terms  and  conditions  upon  which  the  i 
said  swamp  lands  conveyed,  and  said  stpcl 
to  the  damage  and  injury  of  the  citizens 
Polk  CitV. 

The  prayer  of  the  petition  is  as  follow ; 
•demands  that  defendants  be  required  tore: 
main  line  of  said  railroad  upon  the  line  ori 
ning  from  the  city  of  Des  Moines,  in  Poll 
PoIk  City,  to  Ames,  in  Story  county,  Io  i 
station  on  the  6aid  main  and  continuous  1 
city  of  Des  Moines,  Iowa,  to  Ames,  Iowa 
structed  and  operated  in  full  compliance 
•ditions  upon  which  the  taxes  were  vo.te<] 
•conveyed,  and  sub%3riptions  paid  as  afore* 
tory  writ  of  mandamus,  commanding  the 
with  comply  with  the  above  demands',  and 
-and  relief  as  may  be  lawful  and  proper  in 
petition  there  was  tiled  a  joint  demurrer, 
on  June  8, 1883.     In  the  answer,  among  o 
matter  of  defence  is  set  out : 

"  And  for  further  answer  and  defence 
fendantssay:  About  the  year  1879  the  1 
Ry.  Co.  leased  the  Des  Moines  &  Minu 
etructed  and  in  operation  from  the  citjr 
City  to  Ames,  and  thence  north  to  Storj 
distance  of  about  (58)  fifty-eight  miles,  j 
the  Chicago  &  Northwestern  Ry.  Co.  bed 
stock,  franchises,  and  privileges  of  the  Di 


R.  R.  Co.,  and  has  ever  since  %tid  now  owns,  holds,  and  controls 
the  same,  and  operates  said  railway  an  a  part  of  the  system  of  the 
Chicago  &  North  west  em  Ry.  Co.  At  the  time  of  the  construc- 
tion of  said  railway,  and  the  acquisition  of  the  same  by  the  Chicago 
&  Northwestern  Ry.  Co.,  said  railroad  between  Des  Moines  and 
Story  City  was  a  narrow-gauge  road,  and  during  the  years  1880  and 
1881  the  defendant,  the  Chicago  &  Northwestern  Ry.  Co.,  changed 
the  gauge  to  a  standard  gauge,  relaid  the  same  with  new  steel  rails 
and  ties,  making  the  same  a  first-class  road.  The  narrow-gauge  road 
was  not  a  first-class  road  in  any  respect,  very  little  grading  having 
been  done,  and  running  mainly  over  the  top  of  the  ground,  with  the 
surface  nearly  in  its  natural  and  native  condition,  there  being  very 
few  cuts  and  very  few  fills,  and  the  road,  as  a  whole,  as  it  then  ex- 
isted, was  of  very  little  benefit  to  any  towns  along  it  or  to  the 
company  which  owned  it,  and  the  road  was  wholly  unable  to  earn 
operating  expenses  and  a  reasonable  interest  upon  its  cost. 

"The  Chicago  &  Northwestern  Ry.  Co.  extended  the  line  from 
Story  City  to  Jewell  Junction,  and  thence  north  through  Webster 
City,  Eagle  Grove,  Algona,  and  to  the  State  line  north  at  Elmore. 
where  the  same  connects  with  a  through  line,  now  controlled  and 
operated  by  the  Chicago  &  Northwestern  Ry.  Co.,  known  as  ihe 
Chicago,  Minneapolis,  St.  Paul  &  Omaha  R.  R.,  thus  making 
a  through  and  continuous  line,  and  very  direct,  from  tlie  city  oi 
lies  Monies  to  the  cities  of  Minneapolis  and  St.  Panl.  The  said 
road  is  built  and  constructed  as  a  first-class  road,  with  steel  rails 
and  easy  gradients,  and  is  capable  of  and  is  doing  a  large  amount  oi 
through  business  and  traffic.  These  defendants  say  that,  with  a 
view  to  making  such  a  first-class  road,  it  becomes  absolutely  essen- 
tial and  necessary  to  change  the  line  so  the  same  should  run  about 
two  miles  or  two  miles  and  a  half  east  of  Polk  City,  in  order  to 
avoid  a  very  heavy  grade  of  about  85  feet  to  the  mile  for  three 
miles,  going  down  into  Polk  City,  and  about  the  same  distance  and 
grade  going  out  of  it.  The  grade  is  not  only  very  heavy,  but  the 
curves  necessarily  very  great,  and  an  engine  capable  of  hauling  25 
to  30  cars  on  the  present  line  as  constructed  east  of  Polk  City  could 
only  haul,  at  most,  ten  to  twelve  care  over  the  line  via  Polk  City. 
In  view  of  this  condition  of  affaire  and  the  impracticability  of  operat- 
ing the  road  through  Polk  City,  the  Chicago  tfe  Northwestern  Ry. 
Co.,  in  the  summer  of  1880,  made  overtures  to  the  people  of  Polk 
City  to  change  the  line  to  its  present  location. 

"After  many  conferences  and  public  meetings  in  the  town  of 
Polk  City,  the  citizens  of  said  town  agreed  with  the  Chicago  & 
Northwestern  Ry.  Co.  that  if  said  company  would  build  a  broad- 
gauge  road  from  a  point  about  two  miles  north-east  of  Polk  City, 
into  the  town,  and  change  the  location  of  their  depot  to  a  |K)int 
more  convenient  for  the  citizens  of  Poik  City  to  do  business,  both 
as  to  passengers  and  freight;  to  run   two  passenger  trains  from 
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the  main  line  to  Polk  City,  on  their  w 
Ames, — two  mixed  passenger  and  freigl 
all  freight  promptly,  with  no  greater  cha 
ger  than  if  Polk  City  were  on  the  ma 
and  maintain  good  ana  sufficient  stock-yai 
depot  in  Polk  City,  to  accommodate  all  si 
port  free  all  the  material  from  Chicago,  o 
that  place,  to  build  a  bridge  over  the  I 
pay  the  sum  of  one  thousand  dollars  in  i 
mg  of  said  bridge,  besides  such  transpc 
pany  would  further  perform,  all  and  singi 
agreements  set  out  in  a  certain  contract  n 
and  tax-payers  of  Polk  City  and  Polk  co 
Northwestern  Ky.  Co.,  dated  on  the  se< 
1880,  as  shown  by  a  copy  of  said  conti 
made  a  part  of  this  answer,  then  and  in  th; 
and  proper  for  the  defendants  to  change 
take  up  the  narrow-gauge  running  into  P 
was  made  and  signed  by  thirty-five  of  the 
residents  and  business  men  of  Polk  City  i 
appears  by  the  said  copy  annexed. 

"In  pursuance  of  the  said  contract  the 
ant's  road  was  changed,  as  alleged  in  pla 
pei)8e  to  defendant  of  $15,000,  and  as  1 
narrow-gauge  track,  from  a  point  about  tl 
City  to  a  point  about  two  miles  north-eat 
there,  during  the  year  1881,  taken  up  and 
said  Polk  City,  as  provided  by  said  agreei 
hitherto  and  now,  the  defendant,  the  Chic 
has  operated  a  broad-gauge  road  into  said 
in  accordance  with  the  contract  herein  ref 

"  And  these  defendants  aver  that  said  co 
and  the  said  plaintiff,  Emanuel  H.  Crane 
Polk  City  and  Madison  township  and  the 
State  of  Iowa,  were  each  and  all  well  acqua 
of  the  said  contract  and  all  that  has  be< 
acquiesced  and  consented  thereto  and  t 
aver  that  the  citizens  of  Polk  City,  and  o 
Polk  county,  acquiesced  and  made  no  ot 
of  said  narrow-gauge  track,  and  the  hiving 
and  the  building  of  the  new  depot  and 
defendants  further  say  that  by  reason  of  1 
compliance  with  the  conditions  of  the 
Northwestern  Ry.  Co.,  the  citizens,  voter* 
ison  township  and  Polk  City  and  Polk  < 
benefited,  and  the  town  of  irolk  City  p 
of  railway,  much  more  advantageous  to  th< 
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remanded.     To  reverse  this  order  and  j 
is  prosecuted. 

The  right  of  removal  from  the  State 
in  this  case,  is  founded  on  the  last  clans 
the  act  of  March  '3,  1875,  (18  St.  470; 
when,  in  a?;y  suit  mentioned  in  this  se< 
troversy  which  is  wholly  between  citize 
which  can  be  fully  determined  as  betwc 
or  more  of  the  plaintiffs  or  defendants 
controversy  may  remove  said  suit  intc 
United  States  for  the  proper  district." 
in  its  support  that  the  sole  and  real  co 
pleadings  is  between  the  plaintiff  below 
to  which  the  Des  Moines  &  Minneapolis 
nal  party.  The  action,  it  is  said,  is  brou; 
3373  of  the  Iowa  Code,  which  is  as  folio 
damns  is  one  brought  in  a  court  of  comp 
an  order  of  such  court  commanding  ai 
corporation,  or  person  to  do  or  not  to  d 
or  omission  of  which  the  law  enjoins  as 
office,  trust,  or  station."  And  by  sectio 
vided  that  "the  pleadings  and  other  pr 
which  a  mandamus  is  claimed  shall  be  t 
nearly  as  may  be,  and  costs  shall  be  re< 
in  an  ordinary  action  for  the  recovery  oi 

It  is  also  declared,  in  section  3375,  t 
action,  except  those  brought  for  the  re 
personal  property,  may  also,  as  an  anxilij 
mandamus  to  compel  the  performance  of 
action.  But  if  such  duty,  the  performai 
be  compelled,  is  not  one  resulting  from 
it  must  be  one  for  the  breach  of  which  a 
already  complete  at  the  commencement 
also  be  a  duty  of  which  a  court  of  equit 
formance." 

The  proposition  that  the  Des  Moines 
is  a  merely  nominal  and  not  a  real  and  si 
troversy,  is  maintained  on  two  grounds : 
against  it  reefs  upon  the  force  of  the  all 
ence  to  the  location  of  its  line,  which  cc 
the  taxes  voted,  lands  granted,  and  stool 
and  that  mandamus  will  not  lie  for  the 
specific  performance  of  pergonal  contra 
Moines  <k  Minneapolis  K.  R.  Co.  is  noi 
abled,  from  the  performance  of  the  dj 
against  it,  if  for  such  it  were  amenable  t0 
by  virtue  of  the  lease  of  its  road,  prope 
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plaintiff  in  error,  that  lease  being  authorized  by  section  1300  of  the 
Code  of  Iowa,  as  follows:  "Any  such  corporation  may  sell  or  lease 
its  railway  property  and  franchises,  or  make  joint  running  arrange- 
ments with  any  corporation  owning  or  operating  any  connecting 
railway,  and  the  corporation  operating  the  railway  of  another  shall, 
in  all  respects,  be  liable  in  the  same  manner  and  extent  as  though 
such  railway  belonged  to  it,  subject  to  the  laws  of  this  State." 
But  to  sustain  the  first  point,  it  is  necessary  to  decide  the  contro- 
versy in  favor  of  the  Des  Moines  &  Minneapolis  R.  R.  Co.,  one 
of  the  defendants  sought  to  be  charged,  upon  its  merits.  That 
necessarily  affirms  that  such  a  controversy  exists ;  and  that,  in  its 
turn,  proves  that  the  circuit  court  did  not  err  in  holding  that  it 
had  no  jurisdiction  to  entertain  it. 

It  may  be  a  question  whether  the  remedy  by  mandamus  is  not 
larger  and  more  extensive  under  the  Iowa  Code  than  the  plaintiff 
in  error  admits.  And,  at  any  rate,  we  cannot  strike  from  the 
record  parts  of  the  plaintiff's  case  as  immaterial,  without  assuming 
the  point  to  be  proved  that  we  have  a  right  to  consider  its  merits 
at  all ;  for  whether  they  are  material  may  be  the  substance  of  the 
controversy.  It  may  well  be  that  the  scope  of  the  plaintiff's  case 
includes  the  claim  that  the  railway  company,  having,  on  the  faith 
of  the  alleged  agreements,  made  a  location  of  its  line,  exhausted  its 
•corporate  power  in  reference  to  its  establishment;  or  that,  even  if 
it  still  had  corporate  discretion  to  change  it,  the  circumstances  al- 
leged, including  the  agreements  made  on  condition  of  its  original 
location,  may  not  have  created  a  corporate  duty,  enforceable  by 
mandamus,  to  maintain  and  permanently  operate  it.  These  are 
^questions,  certainly,  which  the  plaintiff  in  the  action  has  the  right 
to  raise  and  have  tried  in  any  court  of  his  own  select:^:  having 
proper  jurisdiction ;  and  they  raise  a  controversy  with  the  Des 
Moines  &  Minneapolis  R.  R.  Co.,  to  which  it  is  a  necessary  party, 
unless  it  is  relieved  from  it  by  the  substitution,  in  its  place,  of  its 
lessee,  by  the  law  under  which  it  transferred  its  property  and  fran- 
chises to  the  plaintiff  in  error.  But  that  section  of  the  statute 
already  quoted  has  no  such  effect.  It  does  not  discharge  the  lessor 
company  from  any  of  its  corporate  liabilities.  #  It  merely  imposes 
a  liability  upon  the  lessee  while  operating  it ;  and  if  this  liability 
extends,  as  is  claimed,  to  obligations  of  the  lessor  antecedent  to  the 
lease,  such  as  that  sought  to  be  enforced  in  the  preseht  proceeding, 
there  is  nothing  in  the  statute"  to  exclude  the  idea  that  it  is  a  joint 
liability,  enforceable  against  both.  If  it  be  said  that  the  liability 
is  that  of  the  lessor,  but  that  it  is  disabled  by  the  lease  from  its 
performance,  and  that  that  duty  is  cast  by  the  lease  and  the  law 
upon  the  lessee,  then  the  necessity  for  a  joinder  in  the  action  is 
still  more  apparent ;  for,  to  obtain  a  judgment  against  the  plaintiff 
in  error,  requiring  it  to  perform  a  duty  devolved  upon  it  merely 
because  it  has  assumed  under  the  law  to  perform  the  duties  of  an- 
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other,  makes  it  necessary,  upon  well-settle 
to  obtain  a  judgment  against  the  latter  tc 
with  conclusive  force  the  existence  and  1 
enforced  against  its  guarantor  and  substiti 
justified  in  taking  of  the  nature  of  the  con 
pleadings  in  this  proceeding,  we  conclude 
defendants  are  necessary  parties  to  its  dete 
sequently,  the  plaintiff  in  error  was  not  en 
from  the  jurisdiction  of  the  State  court. 
The  judgment  of  the  circuit  court  is  ace 

Removal  of  Causes. — Upon  this  subject  see  for 
ties  Angier  et  al.  v.  East  Tennessee,  Va.  &  Ga.  R 


Burger 
v. 
Grand  Rapids  and  I. 

{Advance  Case,  United  States  Circuit  Court, 

A  railroad  corporation  composed  of  two  corp 
of  Michigan  and  one  created  in  the  State  of 
merged  into  a  single  corporation  under  the  laws 
operating  a  single  continuous  line  of  road  from 
to  a  point  in  the  other,  is  a  citizen  of  the  Str 
Michigan,  and  cannot  be  sued  by  a  citizen  of  Ii 
the  United  States  for  the  district  of  Indiana. 

In  such  an  action  the  fact  that  the  injury  c<  i 
Michigan  is  not  material  to  the  question  of  juris : 

Demurrer  to  plea  in  abatement. 
D.  M.  Ninde  for  plaintiff. 
A.  A.  Chapin  for  defendant. 

Woods,  J. — The  plaintiff  complains  of 
by  the  negligence  of  the  defendant,  allegi  i 
that  the  defendant  is  a  corporation  orga:  i 
Michigan  and  a  citizen  of  that  State ;  th  i 
of  was  received  in  that  State ;  and  that  th 
resident  of  Indiana.     The  plea  in  qnestio 
defendant  is  also  a  corporation  organized 
diana,  and  therefore  a  citizen  of  that  Stat 
being  a  consolidated  body  under  the  laws  ; 
of  two  corporations  created  in  Michigai 
Indiana,  and  in  1857  consolidated  and  m  i 
pany  under  the  name  of  "  The  Grand  R*  | 
Company,"  which  owns  and  operates  a  s 
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Co.,  9  Biss.  144;  Chicago  &  N.  W.  R  Co. 
0  Biss.  219.  And  in  respect  to  the  othe 
test,  the  view  expressed  by  Judge  Nelson  ] 
In  the  opinion  of  the  supreme  court  in  th 
Whitton,  13  Wall.  271,  283,  followed  and 
Dows,  94  U.  8.  444,  448,  language  is  use 
same  conclusion,  and,  if  taken  literally,  d 
ferent  meaning.  The  defendant  in  the  < 
body  made  up  of  corporations  of  Illinois 
court  said : 

"  The  defendant,  therefore,  must  be  rega 
this  action  as  a  citizen  of  Wisconsin.  But 
objection  to  the  jurisdiction  arises,  that  the 
poration  under  the  laws  of  Illinois,  and  the: 
the  same  State  with  the  plaintiff.  The  a 
obvious.  In  Wisconsin  the  laws  of  Illin 
The  defendant  is  a  corporation,  and  as  sucl 
by  the  laws  of  that  State.  It  is  not  there  a 
of  any  other  State ;  being  there  served  it  c 
court  as  a  citizen  of  that  State,  whatever 
may  be  elsewhere." 

While  at  common  law  a  corporation  ma; 
dwell  in  the  place  of  its  creation,  and  canno 
under  the  laws  of  Congress  and  of  the  S 
authority  in  a  foreign  territory  upon  sue 
prescribed  by  the  law  of  the  place.  "  One 
be  that  it  shall  consent  to  be  sued  there.  ] 
will  be  presumed  to  have  assented,  and  wil 
For  the  purposes  of  federal  jurisdiction  it : 
a  citizen  of  the  State  where  it  was  create 
proof  as  to  the  citizenship  of  its  member 
mitted."     Eailroad  Co.  v.  Harris,  12  Wall. 

In  the  case  last  cited  it  is  also  said : 

"  We  see  no  reason  why  several  States 
legislation,  unite  in  creating  the  same  cortw 
several  pre-existing  corporations  into  a  sic 
tional  enect  of  the  existence  of  such  a  corj 
federal  courts,  is  the  same  as  that  of  a  copa 
citizens  residing  in  different  States."  Se< 
106  U.  S.  350;  s.  c,  1  Surp.  Ct.  Kep.  35'4;  . 
96  U.  S.  369 :  Eailroad  Co.  v.  Koontz,  104 
v.  Woodworth,  111  IT.  S.  138 ;  Railroad  ( 
Fed.  Rep.  497 ;  Callahan  v.  Railroad  Co.,  : 
.  In  Railroad  Co.  v.  Wheeler,  1  Black,  29 
an  earlier  date,  speaking  of  a  consolidated  < 

"  The  president  and  airectors  of  the  Oh 
Co.  is,  therefore,  a  distinct  and  separate  coj 
20  A.  &  E.  R.  Caa.— 89 
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from  thecorporate  body  of  the  same  name  in  Ohio,  and  they  can- 
not be  joined  in  a  suit  as  one  and  the  same  plaintiff,  nor  maintain 
a  suit  in  that  character  against  a  citizen  of  Ohio  or  Indiana  in  a 
circuit  court  of  the  United  States." 

The  statutes  of  Indiana  provide  for  suits  against  foreign  corpora- 
tions doing  business  in  the  State,  and  for  service  of  process  upon 
agents  found  in  charge  of  such  business.  Rev.  St.  1881;  §§  3022, 
3030.  But  in  respect  to  consolidated  bodies,  having  a  chartered 
existence  both  in  this  and  in  a  foreign  State  or  States,  it  seems 
quite  doubtful  whether  these  statutes,  which  in  terms  embrace 
only  "  corporation*  not  incorporated  or  organized  in  this  State," 
can  be  considered  applicable.  It  is  not  known  to  the  court  that 
any  executive  or  administrative  officer  has  ever  demanded  of  such 
companies  a  compliance  with  these  or  other  statutes  in  respect  to 
foreign  corporations ;  and  the  decisions  of  the  supreme  court  of  the 
State,  though  not  directly  in  point,  indicate  views  more  in  harmony 
with  the  declaration  in  Railway  Co.  v.  Whitton,  which  is  to  the 
effect  that  in  Indiana  the  defendant  can  be  sued  only  as  a  citizen 
of  that  State,  "whatever  its  status  or  citizenship  may  be  else- 
where." It  is  to  be  observed  that  there  has  been  an  appearance 
.  for  the  defendant,  and,  consequently,  there  is  involved  here  no 
direct  question  in  respect  to  process  or  the  service  of  process ;  but 
this,  as  I  suppose,  does  not  impair  the  argument  which,  if  sound, 
establishes  tnat  notwithstanding  the  defendant,  as  chartered  in 
Michigan,  is  a  separate  and  foreign  body,  and  as  such,  in  this 
instance,  was  sued  and  appeared  to  the  action,  it  had  the  right 
upon  its  appearance,  to  plead  its  consolidated  charter,  granted 
under  the  laws  of  both  States,  and  to  insist  that  in  either  of  those 
States  it  can  be  sued  only  as  a  domestic  corporation.  If  this  con- 
clusion involves  injustice,  or  an  apparent  inconsistency  with  the 
cases  cited,  wherein  it  was  held  that  such  a  corporation,  by  describ- 
ing itself  as  a  creature  of  one  State,  may  ignore  its  existence  in 
another  State,  and  maintain  a  suit  in  the  latter  as  a  foreign  citizen, 
it  results  from  the  common-law  doctrine,  which,  in  respect  to  this 
class  of  corporations,  has  not  been  modified,  either  by  congressional 
or  by  State  legislation,  that  a  corporation  is  "  exempt  from  suit  in 
a  State  other  tnan  that  of  its  creation." 

As  is  said  in  St.  Clair  v.  Cox,  supra : 

"  This  doctrine  was  the  cause  of  much  inconvenience,  and  often 
of  manifest  injustice.  To  meet  and  obviate  this  inconvenience  and 
injustice,  the  legislatures  of  the  several  States  interposed,  and  pro- 
vided for  service  of  process  on  officers  and  agents  of  foreign  cor- 
porations doing  business  therein.  While  the  theoretical  and  legal 
view,  that  the  domicile  of  a  corporation  is  only  in  the  State  where 
it  is  created,  was  admitted,  it  was  perceived  that  when  a  foreign 
corporation  sent  its  officers  and  agents  into  other  States,  and  opened 
offices  and  carried  on  business  there,  it  was  in  effect  as  much  repre- 
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Woods,  J. — The  action  was  commenced  in  a  State  court, — the 
Circuit  Court  of  Washington  County.  The  complaint  charges  that 
the  defendant  was,  on  the  twenty-fourth  day  of  December,  1883, 
"  the  owner  of  a  certain  railroad  known  as  and  called  the  Louis- 
ville, New  Albany  &  Chicago  Ry. ;  that  said  railway  extended 
from  the  city  of  Louisville,  in  the  State  of  Kentucky,  to  the  city  of 
Chicago,  in  the  State  of  Illinois ;"  and  that  on  that  day,  at  the 
town  of  Salem,  Washington  County,  Indiana,  through  which 
town,  county,  and  State  said  road  passes,  the  plaintiff,  as  a  passen- 
ger, entered  one  of  the  cars  of  said  railway  company  to  be  carried 
from  Salem  to  Louisville,  and  that  by  reason  of  a  defective  bridge 
the  car  was  precipitated  into  Blue  river,  in  said  county,  whereby 
the  plaintiff  suffered  injury,  etc.  Process  was  served  upon  an 
agent  of  the  defendant  at  Salem,  Indiana.  The  defendant  appeared 
and  moved  for  a  transfer  of  the  cause  to  this  court,  for  the  reason, 
as  stated  in  the  petition  for  removal,  that  the  defendant  ais,  aud 
was  at  the  commencement  of  the  action,  a  corporation,  duly  cre- 
ated such  by  an  act  of  the  general  assembly  of  tne  commonwealth 
of  Kentucky,  and  doing  business,  and  has  now  and  had  then  iis 
chief  office,  in  the  State  of  Kentucky,  and  is  a  citizen  of  said  State 
of  Kentucky ;  and  that  the  plaintiff  is,  and  was  at  the  commence- 
ment of  this  action,  a  citizen  of  the  State  of  Indiana;  and  that  the 
matter  and  amount  in  controversy  exceeds,"  etc. 

The  motion  to  remand  is  made  upon  three  grounds:  (1)  The 
cause  was  certified  to  this  court  before  the  issues  were  formed ;  (2) 
the  cause  was  removed  upon  a  petition  which  does  not  affirmatively 
6tate  that  the  defendant  was  and  is  not  a  citizen  of  Indiana;  (3) 
that  at  the  time  of  the  removal  the  defendant  was  and  still  is  a 
corporation  duly  organized  under  the  laws  of  Indiana,  and  was 
then  and  still  is  a  citizen  of  both  the  States  of  Kentucky  and  Indi- 
ana by  reason  of  its  organization  in  said  States  "respectively. 

The  third  clause  is  supported  by  proof  of  its  truth,  and  brings 
the  case  within  the  authority  of  the  decision  in  Chicago  &  W.  I. 
R.  Co.  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  10  Biss.  122.  See.  also, 
Copeland  v.  Memphis,  etc.,  Co.,  3  Woods.  651 ;  Chicago  &  W.  I. 
R.  Co.  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  5  Fed.  Rep.  19  ;  Uphoff 
v.  Chicago,  St.  L.  &  N.  I.  R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  628 ; 
Nashua  &  L.  R.  Co.  v.  Boston  &  L.  R.  Co.,  8  Fed.  Rep.  458; 
Johnson  v.  Philadelphia,  W.  &  B.  R.  Co.,  6  Am.  &  Eng.  R.  R. 
Cas.  520 ;  Home  v.  Boston  &  M.  R.  Co.,  12  Am.  &  Eng.  R  R. 
Cas.  287 ;  St.  L.,  A.  &  T.  H.  R.  Co.  v.  Indianapolis  &  St.  L.  R 
Co.,  9  Biss.  144 ;  Muller  v.  Dows,  94  U.  S.  444. 

Cause  remanded. 

Removal  of  Causes. — Upon  this  subject  see  Angier  et  aL  v.  East  Tenn., 
Va.  &  Ga.  K.  R.  Co.  and  note,  infra. 
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was  afterwards  constructed  and  operated  accordingly;  that  the 
corporation,  although  holding  the  legal  title  to  all  its  property, 
held  it  as  a  trustee  for  the  stockholders,  ami  the  real,  equitable  and 
beneficial  interest  in  the  property,  and  in  all  dividends  or  income 
accruing  or  to  accrue  therefrom,  was  in  the  stockholders;  "and 
that  any  act  or  thing  done  without  the  consent  of  all  of  said  stoek- 
'  holders,  or  due  process  of  law,  which  destroys  the  powers  and  con 
trol  of  those  trustees,  to  whom  the  stockholders  have  confided  their 
property,  or  which  prevents  those  trustees  from  folly  and  freely 
performing  said  trusts,  or  which  in  whole  or  in  part  substitutes 
new  or  other  trustees  for  those  selected  by  said  stockholder  or 
which  takes  from  said  stockholders  their  estate  or  interest  in  said 
properties,  or  their  control  over  them  and  their  management,  or 
transfers  the  possession  and  management  of  the  property  of  said 
stock  hold  ere  to  another  corporation  or  to  any  other  person,  or  in 
anywise  changes  the  scheme  of  said  railroad  company  or  the  enter- 
prise in  which  and  to  further  which  the  said  stockholders  advanced 
and  invested  their  capital,  or  which  limits  the  productiveness  of 
their  property  to  them  and  diverts  the  earnings,  or  any  part  thereof, 
to  other  persons,  natural  or  artificial,  on  any  pretence  whatever,  is 
a  fraud  upon  said  stockholders,  is  unlawful  as  changing  the  con- 
tract between  said  corporation  and  said  stockholders  against  their 
consent,  and  is  absolutely  void  by  the  law  of  the  land." 

The  bill  farther  alleged  that  the  directors  of  the  New  Jersey 
corporation,  in  accordance  with  votes  of  a  majority  of  the  stock- 
holders, but  withont  the  consent  of  all  the  stockholders,  or  of  the 
plaintiffs,  executed  and  delivered  a  lease  of  its  railroad  and  all  its 

Eroperty  to  the  Pennsylvania  corporation,  for  the  term  of  nine 
undred  and  ninety-nine  years,  and  the  Pennsylvania  corporation 
entered  into  possession  under  the  lease;  that  the  lease  prevented 
those  trustees  from  performing  the  trust  reposed  in  them  by  the 
stockholders,  and  affected  their  rights  and  Interests  in  the  particu- 
lars above  set  forth,  and  "was  made  withont  any  authority  of 
law,  and  is  illegal,  inequitable  and  void ;"  that  the  individual 
defendants,  under  cover  of  that  lease,  and  well  knowing  its  illegal- 
ity, had  been  and  were  actively  engaged  in  furthering  the  aforesaid 
invasion  of  the  rights  of  the  plaintiffs  as  stockholders ;  that  there- 
fore any  application  hy  the  plaintiffs  to  the  corporation,  or  to  the 
directors  or  stockholders,  to  institute  this  suit  would  have  been 
futile,  and  had  not  been  made ;  and  that  consequently  the  plaintiff, 
were  entitled  to  bring  and  maintain  this  6iiit  in  their  own  names 
as  well  for  themselves  as  for  other  stockholders  similarly  situated. 
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Jersey  corporation  take  possession  of  the 
and  use  and  administer  it  in  conformity  wi 
its  charter,  and  distribute  and  pay  over  to  1 
of  all  the  money  to  be  found  due  upon  su< 
Pennsylvania  corporation  to  the  New  J< 
that,  upon  the  failure  of  the  Pennsylvania 
to  the  New  Jersey  corporation  all  moneys 
the  individual  defendants  pay  the  same  to  t 
tion  ;  and  for  further  relief. 

The  defendants  filed  a  joint  answer,  a< 
ownership  of  stock  in  the  New  Jersey  corpt 
and  operation  of  the  railroad  by  that  corp 
tion  and  delivery  of  the  lease,  and  of  posses 
the  other  leading  allegations  of  the  bill ;  ai 
of  the  New  Jersey  corporation  was  subjet 
suspension  or  repeal  in  the  discretion  of  tl: 
lease  was  expressly  authorized  by  the  law 
that,  if  the  bill  could  be  maintained,  all  tl 
claim  was  the  value  of  their  stock,  and  dai 
to  any  reasonable  anticipation  of  its  prodn 
and  such  damages  the  defendants  Were  willi 
to  pay. 

Before  the  cause  could  be  heard   in   tl 
defendants  joined  in  a  petition,  under  the 
ch.  137,  for  its  removal  into  the  Circuit  Co: 
for  the  following  reasons : 

"  That  the  said  suit  is  one  instituted  b ; 
the  executors  of  one  Stephen  Vail,  and,  as 
shares  of  stock  of  the  Central  R.  R.  Co. 
the  defendants  above  named,  to  obtain  a  d  ! 
render  and  cancellation,  as  illegal,  void,  aru 
of  the  plaintiffs,  of  a  certain  lease  of  all 
property,  executed  by  the  said  Central  R, 
to  tlie  said  Philadelphia  &  Reading  R.  E 
over  by  the  said  Reading  Co.  to  the  said  '  ! 
tolls  and  profits  by  the  former,  as  lessee    - 
requiring  that  the  said  Reading  Co.  shoul  . 
doing  any  act  under  the  terms  of  said  leas<  , 

u  That   the   defendants,  other  than ,  th 
railroad  companies,  were  made  parties  to  1 
son  of  their  official  connection  with  the    i 
are  not  necessary  or  substantial  parties  to 
relates  solely,  as  already  mentioned,  to     ! 
above  referred  to,  of  the  railroads  and  otli  \ 
tral  Co.  to  the  Reading  Co. ;  that  the  pi 
that  as  stockholders  in  the  Central  R.  R.    ! 
have  the  right  to  institute  said  suit  upon    ; 


6! 6         CENTRAL   R.   R.   CO.   OF  NEW  JERSEY  V.  HILLS. 


B 


any,  to  compel  the  surrender  by  the  Philadelphia  &  Reading 
I.  R.  Co.  of  the  above-mentioned  lease,  and  an  accounting  for 
:md  return  by  the  latter  company  to  the  former  of  all  moneys  re- 
ceived as  6ii cli  lessee  as  aforesaid ;  and  the  controversy  in  saia  suit 
is  therefore  between  citizens  of  different  States,  as  the  plaintiffs 
and  the  Central  R.  R.  Co.  are  citizens  of  the  State  of  New  Jersey, 
and  the  Philadelphia  &  Reading  R.  R.  Co.  is  a  citizen  of  the  State 
of  Pennsvlvania. 

mi 

"That  the  controversy  in  said  snit  is,  moreover,  one  arising 
nnder  the  Constitution  and  laws  of  the  United  States,  in  that  the 
right  to  make  said  lease  is  rested  by  the  defendants  upon  a  certain 
statute  of  New  Jersey,  approved  March  11,  1880,  ch.  160,  which 
provides,  inter  alia,  as  follows :  '  It  shall  be  lawful  for  any  corpo- 
ration incorporated  under  this  act,  or  under  any  of  the  laws  of  the 
State,  at  any  time  during  the  continuance  of  its  charter,  to  lease 
its  road,  or  any  part  thereof,  to  any  other  corporation  or  corpora- 
tions of  this  or  any  other  State,  or  to  unite  and  consolidate  as  well 
as  merge  its  stock,  property,  and  franchises  and  road  with  those  of 
any  company  or  companies  of  this  or  any  other  State,  or  to  do 
both ;  and  such  other  company  or  companies  are  hereby  author- 
ized to  take  such,  and  to  unite,  consolidate,  as  well  as  merge  its 
stock,  property,  franchises,  and  road  with  said  company,  or  to  do 
both ;  and  after  such  lease  or  consolidation  the  company  or  com- 
panies so  acquiring  said  stock,  property,  franchises,  and  road  may- 
use  and  operate  such  road,  and  their  own  roads,  or  all  or  any  of 
them,  and  transport  freights  and  passengers  over  the  same,  and 
take  compensation  therefor,  according  to  the  provisions  and  re- 
strictions contained  in  this  act,  notwithstanding  any  special  privi- 
lege heretofore  grauted  or  hereafter  to  be  granted  to  another  cor- 
poration for  the  transportation,  of  freights  and  passengers  between 
any  points  on  the  lines  of  said  road,  or  any  other  points  within  or 
without  this  State,'  which  said  statute,  it  is  contended  by  the 
plaintiffs,  is  null  and  void,  in  that  it  attempts  to  alter  and  amend 
charters  of  incorporated  companies  without  the  consent  of  all  the 
stockholders  of  6aid  companies,  and  is  therefore  violative  of  the 
provision  of  the  Constitution  of  the  United  States  that  no  State 
shall  pas6  any  law  impairing  the  obligation  of  contracts." 

The  case  was  thereupon  removed  into  the  Circuit  Court  of  tin? 
United  States,  but  was  remanded  by  that  court  to  the  State  Court. 
20  Fed.  Rep.  449. 

James  E.  Gowen  for  appellants. 

Henry  C.  Pitney  and  Barker  Gurnmere  for  appellees. 

Gbay,  J. — The  controversy  in  this  case  is  not  between  citizens 
of  different  States.  In  truth,  as  well  as  in  form,  the  parties  on 
one  side  of  the  controversy  are  citizens  of  New  Jersey,  and  those 
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on  the  other  side  of  the  controversy  are  a  New  Jersey  corporation 
and  other  citizens  of  New  Jersey,  as  well  as  a  Pennsylvania  corpo- 
ration and  citizens  of  Pennsylvania  and  of  Maryland.  The  bill  is 
tiled  by  stockholders  in  the  New  Jersey  corporation,  in  behalf  of 
themselves  and  other  stockholders  similarly  situated,  to  set  aside  a 
lease  made  by  that  corporation,  acting  in  concert  with  the  other 
defendants,  of  its  railroad  and  property,  in  excess  of  its  corporate 
powers,  and  in  fraud  of  the  rights  of  the  plaintiffs.  All  the  de- 
fendants unite  in  defending  the  acts  complained  of,  and  in  denying 
the  illegality  and  fraud  charged  against  them.  The  New  Jersey  cor- 
poration is  in  no  sense  a  merely  formal  party  to  the  suit,  or  a  party 
in  the  same  interest  with  the  plaintiff*;  but  is  rightly  and  necessarily 
made  a  defendant.  Hawes  v.  Oakland,  104  U.  S.  450,  460 ;  At- 
wool  v.  Merry  weather,  L.  R.  5  Eq.  464,  note ;  Menier  v.  Hooper's 
Telegraph  Co.,  L.  R.  9  Ch.  350;  Mason  v.  Harris,  11  Ch.  D.  97. 
There  is  no  separate  controversy  between  the  plaintiffs  and  those 
directors  who  are  citizens  of  Pennsylvania.  The  bill  seeks  affirma- 
tive relief  against  the  directors,  as  well  as  against  the  two  corpora- 
tions, for  one  and  the  same  illegal  and  fraudulent  act;  the  single 
matter  in  controversy  between  the  plaintiffs  and  all  the  defendants 
is  the  validity  of  that  act ;  and  unless  it  is  determined  that  the. ac- 
tion of  the  New  Jersey  corporation  was  invalid  as  against  the 
plaintiffs,  there  can  be  no  decree  against  any  of  the  other  defend- 
ants. All  the  parties  on  one  side  of  this  controversy  not  being 
citizens  of  different  States  from  all  those  upon  the  other  side,  the 
citizenship  of  the  parties  did  not  bring  the  case  within  the  juris- 
diction of  the  Circuit  Court.  Ayres  v.  Wiswall,  112  U.  S. 
187. 

No  controversy  has  arisen  under  the  Constitution  and  laws  of 
the  United  States.  Neither  the  bill  nor  the  answer,  in  terms  or  in 
■effect,  claims  any  right  or  involves  any  question  under  that  Consti- 
tution or  those  laws.  The  question  whether-  a  party  claims  a  right 
under  the  Constitution  or  laws  of  the  United  States  is  to  be  ascer- 
tained by  the  legal  construction  of  its  own  allegations,  and  not  by 
the  effect  attributed  to  those  allegations  by  the  adverse  party. 
The  bill,  while  alleging  the  lease  made  by  the  New  York  corpora- 
tion to  be  inconsistent  with  its  charter,  illegal  and  void,  does  not 
assert  or  imply  an  intention  to  impugn  the  validity  of  any  statute 
•of  the  State  for  repugnancy  to  the  Constitution  or  laws  of  the 
United  States.  Ana  the  counsel  for  the  plaintiffs,  at  the  hearing 
in  the  Circuit  Court,  as  well  as  in  this  court,  disclaimed  the  inten- 
tion- to  do  so.'  Should  any  such  question  arise  in  the  progress  of 
the  cause,  and  be  decided  by  the  State  court  against  a  right 
claimed  under  the  national  Constitution  and  laws,  relief  may  be 
had  by  writ  of  error  from  this  court.  But  in  the  present  condi- 
tion of  the  case,  the  Circuit  Court  rightly  held  that  it  did  not  in- 
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case,  is  reviewable  by  this  court.  It  is  a 
disposing  of  the  case  forever  in  the  sup* 
reviewable  here.     59  Ga.  17 ;  60  lb.  *23 

2.  To  divest  the  court  of  this  State  < 
must  be  filed,  which,  taken  in  connection 
case   for  removal.     100  U.  S.  R.  457. 
record,  the  State  court  must  pass.     59  G 

3.  The  record  shows  that   the  East 
R.  Co.,  under  the  charter  powers  of  the 
R.  Co.,  purchased  from  it  "its  rights,  tit 
powers  and  privileges  of  every  descript 
its  debts,  obligations  and  burdens  of  ev 
companies  "  became  merged  and  consoli 
the  East  Tennessee,  Va.  &  Ga.  R.  R. 
charter,  and  under  the  charter  granted  b 
the  Cincinnati  &  Georgia  R.  ±1.  Co." 
named  company  granted  the  widest  powe 
page  250.     By  the  second  section  of  tha 
page  251,  it  is  enacted  that  "said  corpor 
and  power  to  purchase  from  or  sell  to  a 
son  or  company,  whether  within  or  wit 

*  *  *  any  railroad,  including  its  chart 
privileges,  or  any  of  its  or  their  branche 
terms  as  may  be  agreed  upon  by  the  boa 

J >o  rat  ions  respectively,  and   the  owner 
ranchises,  rights  or  privileges,  which  ii 
ized  to  sell  and  convey  or  lease  the  sam 

*  *."  Where  asterisks  are  used,  provisi 
of  power  in  its  application  to  this  case  ai 
tract  from  the  act. 

By  the  12th  section  it  is  enacted  that 
corporation  shall  be  in  Atlanta,  and  tin 
the  power  to  have  branch  offices  elsewln 

By  section  eighteen,  the  power  to  for: 
upon  certain  contingencies,  showing  that 
extraordinary  powers,  had  her  mind  int€ 
control  over  this  Cincinnati  &  Georgia 
whose  hands  it  might  fall,  and  to  domes 
by  sale  its  owner.  And  the  omitted  pre 
section  two  8v/pra,  tend  in  the  same  di 
competition  and  prevent  the  road  from 
by  any  power  which  might  throttle  the 
Georgia  therein,  under  her  constitution  i 
to  the  Cincinnati  &  Georgia  R.  R.  Co. 
chises,  rights,  and  privileges,"  is  so  br< 
its  all, — and  when  it  did  under  this  p< 
chises,  powers  and  privileges  of  every 
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T.4  6.RR  Co.,  and  the  latter  assumed  all  its  debts,  obligations, 
and  hardens  of  every  sort,  it  does  appear  to  have  6old  itself,  nothing 
was  left  of  the  corporate  being  Georgia  had  made,  but  its  life 
passed  into  its  buyer  and  the  purchaser  became  the  Georgia  cor- 
poration in  its  stead. 

That  the  words  used  in  this  charter  and  this  sale  under  it  have 
the  effect  to  make  the  purchaser  a  domestic  corporation  in  Georgia 
and  of  Georgia,  has  been  decided  bv  the  courts.  1  Wall.  40 ;  12 
lb.  65  and  S2;  60  Ga.  274;  108  U.*S.  R.  436 ;  14  Minn.  303;  43 
Mich.  352. 

It  seems  to  us  that  the  case  cited  from  the  108  U.  S.  concludes 
the  point  made  here.  There  the  Boston,  Hartford  &  Erie  R.  R. 
Co.  was  originally  created  a  corporation  !>y  Connecticut.  By  au- 
thority of  its  charter  it  purchased  the  franchise  and  railroad  of  the 
Hertford,  Providence  <fe  Fishkill  R.  R.,  winch  was  a  consolidated 
corporation,  deriving  its  existence  from  Connecticut  and  Rhode 
Island  both.  Rhode  Island  afterwards  ratified  the  sale  to  the  Bos- 
ton, Hartford  &  Erie  Co.,  so  far  as  it  was  situated  in  that  State, 
enacting  that  the  Boston,  Hartford  <fe  Erie  Co.,  bv  that  name 
shall  and  may  have,  use,  exercise  and  enjoy  all  the  rights,  privileges 
and  powers  heretofore  granted  to  the  said  Hartford,  Providence 
<fe  Fishkill  Co.,  and  be  subject  to  all  the  duties  and  liabilities  im- 
posed upon  the  same  by  its  charter  and  the  general  laws  of  the 
State.  On  these  facts  the  supreme  court  of  the  United  States  says: 
%k  the  Hartford,  Providence  &  Fishkill  R.  R.  Co.  was  without  ques- 
tion, so  far  as  it  owned  and  operated  a  railroad  within  the  State  of 
Rhode  Island,  a  corporation  in  and  of  that  State ;  and  the  Bos- 
ton, Hartford  &  Erie  R.  R.  Co.  became  its  legal  successor  in  that 
State  as  owner  of  its  property  and  exercising  its  franchises  therein, 
and  became  therefore  in  respect  to  its  railroad  in  Rhode  Island,  a 
corporation  in  and  of  that  State."  In  that  case,  Rhode  Island 
ratitied  a  sale  made  under  a  Connecticut  charter,  and  that  act  made 
a  foreign  a  domestic  corporation  in  the  judgment  of  that  conrt. 
In  this  case  before  us  now,  Georgia  authorizes  the  sale  of  her  cre- 
ated railroad  company  to  any  corporation  whatever,  and  thereby 
made  that  corporation  purchasing  by  her  authority  equally  a  do- 
mestic corporation. 

The  only  conceivable  distinction  between  the  cases  is  that  Rhode 
Island  recognizes  a  foreign  corporation  by  name,  while  Georgia 
adopted  any  corporation  who  should  buy,  and  thus  adopted  the 
name,  as  soon  as  the  purchaser's  name  was  known  ;  and  that  name 
became  known  when,  by  the  contract  of  purchase,  the  two  *'be- 
•came  merged  and  consolidated  under  the  name  of  the  East  Tennes- 
see, Va.  &  Ga.  R.  R.  Co.,  under  its  Tennessee  charter,  and  under 
the  charter  granted  by  the  State  of  Georgia  to  the  Cincinnati  & 
Georgia  R.  R.  Co." 
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domestic  corporation,  and  under  all  the  obligations  of  corporation 
citizenship.  It  is  a  question  of  intention,  and  it  cannot  be  that  she 
meant  to  make  any  such  contract  with  anybody,  natural  or  arti- 
ficial, that  might  buy  the  charter  she  had  granted. 

It  must  be  that  she  intended  and  expressed  the  intention  in  plain 
words  to  substitute  the  purchaser  for  the  entity  she  allowed  to  be 
purchased,  and  to  make  the  purchase  subject  to  her  control  in  her 
own  borders  as  fully  as  the  seller  of  the  charter  had  been  before 
its  sale.  The  purchaser  became,  to  use  the  strong  language  of 
itself,  used  in  the  contract  with  the  seller,  "merged  and  consoli- 
■dated  "  with  the  seller,  absorbing  thereby  its  life  and  drawing  all 
its  breath  into  its  own  lungs.  It  is  a  question  of  life,  not  of  names. 
The  seller  lives  only  in  the  buyer,  otherwise  it  is  dead — Georgia 
-did  not  intend  to  kill  it,  but  make  it  a  competitor  with  other  lines 
to  the  sea,  and  to  live,  move,  and  act  on  her  soil  under  her  own 
control  as  one  of  her  'domestics  at  home.  60  Ga.  274 ;  108  U.  S. 
R.  437.  Therefore,  being  a  domestic  corporation,  the  case  is  not 
removable  by  her  petition. 

Fourth.  As  regards  the  other  trust  corporation  of  New  York, 
no  several  decree  could  be  made  in  regard  to  it  independently  of 
the  East  Tennessee,  Va.  &  Ga.  R.  R.  Co.,  and  therefore  that  cor- 
poration  cannot  remove  the  case. 

Our  conclusion  is  that  the  judge  below  erred,  and  a  judgment  of 
removal  of  the  case  to  the  circuit  court  of  the  United  States  is  re- 
versed. 

I  desire  to  express  my  obligation  to  Mr.  King,  of  counsel  for 
the  plaintiff  in  error,  for  the  able  and  exhaustive  argument  and 
very  complete  brief  he  made  in  this  cause. 

Judgment  reversed. 

Railroad  Corporation  is  Citizen  of  State  Granting  Charter. — It  is  well  set- 
tled that  as  far  as  the  question  of  the  jurisdiction  of  United  States  courts  is 
concerned,  a  corporation  is  considered  to  be  a  citizen-  of  the  State  by  which 
its  charter  has  been  granted.  W  heed  on  v.  Camden  &  Amboy  R.  Co.,  4  Am. 
L.  R.  296 ;  Western  Union  Telegraph  Co.  t>.  Dickinson,  40  Ind.  444 ;  Ohio  & 
M.  R.  R.  Co.  «.  Wheeler,  1  Black,  286;  Bonaparte  v.  Camden  &  Amboy  R.R 
Co.,  Bald.  205;  Bliven  v.  N.  E.  Screw  Co.,  8  Blatchf.  Ill;  Stanley*?.  Chicago, 
etc.,  R.  R.  Co.,  62  Mo.  508;  Louisville,  etc.,  R.  R.  Co.  v.  Letson,  2  Howard, 
314;  Marshall  v.  Bait.  &  Ohio  R.  R.  Co.,  16  How.  814;  Rundle  «.  Delaware  & 
Raritan  Canal  Co.,  14  Howard,  80;  Railway  Co.  v.  Whitton,  13  Wall.  270. 

And  this  is  so  entirely  irrespective  of  the  citizenship  of  the  members  con- 
stituting the  corporate  body,  although  there  are  some  early  cases  to  the  con- 
trary. Hatch  «.  C..  R.  I.  &  P.  R.  R.  Co.,  6  B latch.  105 ;  Monnett  v.  Milwaukee, 
etc.,  R.  R.  Co.,  3  Dill.  460;  Quigley  v.  Central  R.  R.  Co.,  11  Nev.  850;  Bait. 
&  Ohio  R.  R.  Co.  -o.  Cary,  28  Ohio  St.  208 ;  Pomeroy  t>.  N.  Y.  &  N.  R.  R.  Co.. 
4  Blatch,  120;  Ohio  &  M.  R.  R.  Co.  f>.  Wheeler,  1  Biatch.  286. 

Acts  Constituting  Foreign  Corporations  Citizens. — A  railroad  corporation 
may  become  a  citizen  of  two  or  more  States.  The  legislature  of  any  State 
may,  by  appropriate  legislation,  constitute  a  foreign  corporation  one  of  its 
own  domestic  corporations.  Stevens  «.  Phoenix  Iron  Co.,  41  N.  Y.  149;  Up- 
hold «.  Chicago,  St.  L.  &  N.  O.  R.  Co.,  5  Fed.  Rep.  545;  Johnson  t.  Phila^ 
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18  Wall.  270;  Muller  v.  Daws,  94  U.  8.  444;  Uphoff  v.  Chicago,  St.  L.  &  N. 
R.  R.  Co.,  5  Fed.  Rep.  545;  Pacific  R.  R.  v.  Missouri  Pacific  R  Co.,  supra. 

A  foreign  corporation  purchasing  the  property  and  franchises  of  a  domes- 
tic corporation  which  is  enabled  by  its  charter  thus  to  dispose  of  its  property 
and  franchises  has  been  held  to  become  a  citizen  of  the  State  so  far  as  to 
render  it  unable  to  remove  causes  on  the  ground  of  foreign  citizenship.  An- 
gier  et  al.  v.  East  Tennessee,  Va.  &  Ga.  R.  R.  Co.,  supra. 

Where  a  corporation  is  created  by  the  laws  of  one  State,  and  then  becomes 
consolidated  with  the  corporation  of  other  States,  by  virtue  of  the  laws  of 
the  State  of  its  creation  and  of  such  other  States,  and  then  changes  its  name, 
and  is  sued  by  such  changed  name  in  a  court  of  the  State  where  it  was  cre- 
ated by  a  corporation  of  the  same  State,  one  of  the  consolidated  corporations 
created  by  the  law  of  another  State  cannot  go  into  such  State  court,  and  have 
the  cause  removed  into  the  Federal  court.  C.  &  W.  I.  R.  R.  Co.  e.  L.  S.  & 
M.  S.  R.  Co.,  etc.,  5  Fed.  Rep.  19. 

State  Laws  Cannot  Restrict  Right  to  Remove  Causes. — The  States  cannot 
by  law  restrict  the  power  of  foreign  corporations  to  remove  causes  instituted 
against  them  in  State  courts  to  United  States  court.  Railway  Co.  v.  Whitton, 
13  Wall.  270. 

They  cannot  make  such  a  restriction  a  condition  of  the  right  of  such  for- 
eign corporations  to  transact  business.  Insurance  Co.  v.  Morse,  20  Wall. 
445;  Railway  Pa.  Co.  v.  Pierce,  27  Ohio  St.  155;  Baltimore  &  Ohio  R  R  Co. 
«>.  Cary,  28  Ohio  St.  208;  Metropolitan  L.  I.  Co.  o.  Harper,  3  Hughes,  260; 
N.  Y.  Lifo  Ins.  Co.  v.  Best,  23  Ohio  St.  105. 

Corporation  Mere  Nominal  Party. — Where  a  corporation  is  a  mere  nominal 
party  to  a  cause,  the  question  of  its  citizenship  cannot  affect  the  right  of  re- 
moval. Bates  v.  N.  O.  B.  R.  &  V.  R.  R.  Co.,  16  Fed.  Rep.  294;  Central  R 
Co.  of  N.  J.  v.  Mills,  113  U.  S.  249;  s.  c,  supra. 

Projected  Congressional  Legislation. — The  editor  takes  this  opportunity 
of  calling  the  attention  of  the  profession  to  certain  projected  changes  in  the 
law  relative  to  the  right  to  remove  causes  into  the  United  States  courts.  In 
view  of  the  great  press  of  business  in  those  courts,  it  is  thought  by  many 
persons  that  it  would  be  eminently  wise  and  prudent  for  the  future  to  take 
away  from  corporations,  doing  business  in  a  foreign  State,  the  right  of  re- 
moval on  the  ground  of  their  foreign  citizenship.  The  fact  has  been  pointed 
out  that  such  a  step  would  greatly  decrease  the  business  in  the  United  Slates 
courts,  and  it  is  conceived  that  no  injustice  will  be  worked  by  relegating  a 
corporation  doing  business  outside  of  its  own  State  to  the  court*  of  the  State 
where  it  has  voluntarily  chosen  to  transact  its  affairs. 


State  of  Maine 
v. 

ANDR08COOGIN  It.  It.  Co. 
(76  Maine  Reports,  411.) 


I*»  penal  actions  the  declaration  must  present  a  case  strictly  within  the  pro- 
vince of  the  statute,  directly  averring  every  easential  fact,  instead  of  leav- 
ing mt  to  be  gathered  by  argument  or  inference. 

in.  an  action  against  a  railroad  corporation  to  recover  the  penalty  prescribed 
cy  R  S.,  66  Maine  (1871),  c.  46,  §  23,  as  amended  by  St.  1872,  c.  16,  for  not 
maVmg  "a  return  of  the  names  of  all  its  stockholders,  their  residence,  the 
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the  amount  of  stock  owned  by  each,  and  the  whole  amount  of  stock 
paid  in  to  said  corporation,"  as  required  by  K.  S.,  of  1871,  c,  46, 
|  22,  as  amended  by  St.  1872,  c  16. 

A  complete  answer  to  this  complaint  may  be  found  in  the  fact 
that  the  corporation  never  issued  any  stock,  and  that  hence  nosnch 
return  was  possible  and  contemplated  by  the  statute.  Whether 
B«cb  a  fact  exists  or  not  we  are 'not  directly  informed  by  any  aver- 
ment in  the  declaration.  It  might  possibly  be  inferred  from  the 
allegation  that  the  "  defendant  is  and  for  a  long  time  has  been  a 
corporation  duly  organized  and  existing  under  the  laws  of  the 
State."  But,  in  the  language  of  Weston,  J.,  supra,  it  is  an  essen- 
tial fact  and  ought  to  be  directly  averred,  instead  of  being  left  to 
be  gathered  by  argument  and  inference.  We  cannot  go  outside  of 
the  declaration  for  information  on  this  subject,  for  only  such  facte  as 
are  properly  pleaded  therein,  are  admitted  by  the  demurrer.  We 
suggest  also  that  while  amending  the  declaration  in  the  particular 
above  mentioned,  the  plaintiff  had  better  aver  also  that  the  defend- 
ant "  holds  property  liable  to  be  taxed,"  which  he  can  do  on  pay- 
ment of  costs  since  the  filing  of  the  demurrer. 

Demurrer  sustained.     Declaration  adjudged  bad. 

Petebb,  O.  J.,  Walton,  Dahtorth,  Libbey  and  Exebt,  JJ., 
concurred. 


Texas  ahd  St.  Louts  R.  K. 


indictm:  ! 

English,  0.  J. — Thefoni 
the  following  paper : 

"  Millei  ; 

State  of  Arkansas 
v.         ' 
Information  for  failure  t  ; 
board  at  railroad  gr0s8  i 
St.  Louis  Railway  Co. 

Comes  T.  E.  Webber,  pr : 
of  Arkansas,  and  at  the  req 
Arkansas,  duly  selected,  im 
in  and  for  the  body  of  the 
kansaa,  and  gives  the  court  I 
Texas  &  St.  Louis  Ry.  Co., 
December,  1882,  with  force 
company  being  a  railroad  c: 
then  and  there  fail  to  place 
described  and  known  as  the 
same  is  crossed  by  the  Texa 
words:    'Railroad  crossing- 
rings  or  the  whistle  sounds,1 
when  said  crossing  above  dt 
city  or  village  contrary  to  tin 
nity  of  the  State  of  Arkansas 

Prosecuti 

It  seems  that  this  inforri 
the  grand-jury,  indorsed  a  t 

Process  was  issued  upon 
officer  of  the  defendant  corj: 

Defendant  appeared  and  I 
which  the  court  overruled, 
was  fonnd  guilty,  fined  oni 
took  a  bill  of  exceptions,  am 

I.  It  was  decided  in  Sts 
the  provisions  of  the  cons 
criminal  prosecution  in  the 
for  the  removal  from  office 

II.  If,  as  submitted  bv  tli 
for  a  railway  corporation  t< 
crossing  as  required  by  sec. 
as  such  under  sees.  1995-6, 
in  the  circuit  couvt,  must  be 
by  information.     Sec.  8,  De 

That  a  railway  corporatio 
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feasance  misdemeanor  seems  now  to  be  settled.  1  Bishop  Cr.  Law, 
6th  Ed.,  sees.  419-20. 

Although  the  paper  above  copied  seems  to  have  been  returned 
into  court  by  the  grand-jury,  indorsed  a  true  bill  by  the  foreman, 
it  is  not,  and  does  not  on  its  face  purport  to  be  an  indictment  found 
by  the  grand-jury,  but  an  information  by  the  prosecuting  attorney 
at  the  request  of  the  grand- jury. 

As  a  prosecution  by  information  the  grand-iury  properly  had 
nothing  to  do  with  it,  and  could  give  it  no  validity,  by  requesting 
it  to  be  instituted,  or  returning  "it  into  court.     • 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  court 
below,  with  instructions  to  dismiss  the  information. 

Railroad  Company  Indictable  for  Non-feasance.. — A  railroad  company 
is  generally  in  modern  days  held  liable  to  an  indictment  for  a  non-feasance. 
Queen  v.  Birmingham  &  Gloucester  R.  Co.,  2  Gale  &  D.  236;  Waterford 
&  Whitehall  Turnpike  Co.  t>.  People,  0  Barb.  161 ;  Commonwealth  «.  Central 
Bridge  Co.,  12  Cush.  242;  Louisville,  etc.,  R.R.  Co.  t>.  Commonwealth,  lfr 
Bush.  (Ky.)  388;  Boston,  Concord,  etc.,  R.  R.  Co.  v.  State,  82  N.  H.  215. 


Jordan 

v. 

Alabama  Great  Southern  K.  ft  Co. 

(74  Alabama  Reports,  85.) 


An  action  on  the  case  for  a  malicious  prosecution  may  be  maintained  against 
a  railroad  corporation. 

Appeal  from  the  Circuit  Court  of  St.  Clair. 

This  action  was  brought  by  Jule  L.  Jordan  against  the  appellee, 
a  domestic  corporation,  to  recover  damages  for  an  alleged  malicious 
prosecution ;  and  was  commenced  on  the  10th  April,  1882.  The 
complaint  contained  two  counts,  each  of  which  averred,  in  sub- 
stance, that  one  William  Lively,  "who  was  a  section  boss  on  de- 
fendant's railroad  in  said  county  of  St.  Clair,  and  whose  duty  and 
business  it  was,  under  said  employment,  to  act  as  agent  for  said 
defendant,  in  looking  after  its  interest  and  repairing  a  certain 
portion  of  its  said  road,"  "while  acting  in  the  line  and  scope  of  his 
authority,  as  such  agent,  and  at  the  instance  of  said  defendant,  and 
by  its  authority,"  caused  plaintiff  to  be  arrested  and  imprisoned, 
"  by  appearing  before  E.  J.  Robinson,  the  judge  of  the  County 
Court  of  said  connty,  and  falsely  and  maliciously  making  an  affi- 
davit accusing  plaintiff  of  a  felony  under  the  laws  of  Alabama,  to- 
wit,  of  wantonly  or  maliciously  injuring  or  obstructing  the  railroad 
which  defendant  was  then  operating ;"  that  by  reason  of  said  false 
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and  malicious  affidavit,  "  s 
instance,  and  by  the  autl 
arrest  was  issued  against 
brought  before  the  judge 
imprisoned  two  days  and  i 
defendant,  "knowing  the 
that  there  never  *was  prob; 
or  for  believing  that  plain 
counsel  to  appear  agains 
prosecution  was  ended,  etc 
tire  complaint,  and  to  ei 
special  causes  of  demurrer 
an  action  for  a  malicious 
poration,  and  that  the  deft 
acts  of  its  agents  or  servan 
as  the  judgment-entry  reci 
demurrer  be  sustained ;  to 
And  the  plaintiff  deciini 
therefore  considered  by  tl 
and  recover  of  the  plain tii 
The  judgment  sustaining 
D.  T.  Castleberry  for  a 
Rice  &  Wiley,  Inzer  & 

Brickell,  C.  J. — The  ; 
ing  the  demurrers  to  the  c 
the  decision  in  Owsley  v.  '. 
while  an  action  of  trespass 
tained  against  a  corporatio 
malicious  prosecution  can 
tween  the  two  actions,  wh 
then  supposed  to  rest  on 
"  The  distinction  seems  to 
and  for  which  the  actor 
which  prompted  them,  ai 
penda  upon  the  motive,  an 
be  made  the  ground  of  lej 
ing  authorities  taking  the 
poration  "  is  an  artificial 
only  in  the  contemplation 
animus,  passion,  or  moral 
mission  of  an  offence,  dei 
consisting  in  a  violation  o 
a  civil  action  of  which  an  e 
or  a  mischievous  purpose 
now  is,  that  corporations 
oral  persons,  for  wrongs  < 
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agents,  while  in  the  coarse  of  their  employment,  or  which  are  au- 
thorized, or  subsequently  ratified.  Aug.  &  Ames  Corp.  §§  385-89; 
Morawetz  on  Private  Corporations,  §§  89-96 ;  Cooley  on  Torts, 
119-23 ;  S.  &  N.  R.  R.  Co.  v.  Chappell,  61  Ala.  527. 

The  immunity  from  individual  liability  afforded  by  corporate 
organization ;  the  capacity  for  the  concentration  and  employment 
of  intelligence,  energy  and  capital,  without  break  or  interruption 
because  of  changes  in  membership,  has  led  to  the  multiplication 
of  corporations,  until  there  is  scarcely  an  object  of  general  concern 
a  corporation  is  not  formed  to  promote,  and  to  a  great  extent  they 
have  engrossed  business  in  all  hazardous  enterprises,  or  enterprises 
requiring  the  investment  aud  use  of  large  capital.     "With  the 
multiplication  of  corporations,"  said  Rogers,  J.,  in  Bushel  v.  Com. 
Ins.  Co.,  15  Serg.  &  K.  176,  "  which  has  and  is  taking  place  to  an 
almost  indefinite  exteut,  there  has  been  a  corresponding  change 
in  the  law  in  relation  to  them;"  and  he  adds:  "The  change  in  the 
law  has  arisen  frj>m  a  change  of  circumstances — from  that  silent 
leglislation  by  the  people  themselves,  which  is  continually  going 
on  in  a  country  such  as  ours,  the  more  wholesome  because  it  is 
gradual  and  wisely  adapted  to  the  peculiar  situation,  wants  and 
habits  of  our  citizens."     And  in  P.,  W  .&  B.  R.  R.  Co.  v.  Quigley, 
21  How.  (U.S.)  210,  Mr.  Justice  Campbell  said:   "With  much 
wariness,  and  after  close  and  exact  scrutiny  into  the  nature  of  their 
constitution,  Irave  the  judicial  tribunals  determined  the  legal  re- 
lations which  are  established  for  the  corporation  by  their  govern- 
ing body  and   their  agents,  with  the  natural  persons  with  whom 
they  are  brought  into  contact  or  collision."     It  is  the  aim  and  the 
duty  of  courts  to  apply  principles  of  the  common  law,  with  such 
modifications  as  are  necessary  to  adapt  them  to  the  changed  neces- 
sities, varied  social  conditions  and  diversified  business  and  interests 
of   the  community.     Perhaps  there  is  not,  in  the  history  of  the 
common  law,  more  distinctive  evidence  of  its  modifications,  of  the 
rejection  of  its  narrow  technicalities,  than  in  the  adaptation  of  the 
legal  relation  of  corporations  to  a  just  liability  for  the  acts,  omis- 
sions, or  engagements  of  the  governing  body,  or  its  agents,  or  ser- 
vants, employed  in  the  transaction  of  corporate  business.    The  an- 
cient rule,  that  they  could  speak  and  act  only  through  the  common 
seal,  is  obsolete;  and  now  they  are  bound  by  the  like  implications 
and  inferences  which  bind  natural  persons.     The  technicality,  that 
an, action  of  trespass  would  not  lie  against  a  corporation  aggregate, 
because  the  process  proper  in  such  action — a  capias  and  exigent — 
could  not  issue,  has  almost  disappeared  from  the  books.    Referring 
again  to  the  case  of  P.,  W.  &  Is.  R.  R.  Co.  v.  Quigley,  svpra,  we 
quote  the  words  of  Mr.  Justice  Campbell:  "To  enable  impersonal 
beings— mere  legal  entities,  which  exist  only  in  contemplation  of 
law — to  perform  corporal  acts,  or  deal  with  personal  agents,  the 
principle  of  representation  has  been  adopted  as  a  part  of  their  con- 
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etitution.  The  powers  of  t 
of  a  governing  body,  select 
affairs,  and  who  appoint  the 
the  accomplishment  of  the  c 
may  infringe  the  rights  of 
corporation,  or  who  are  bro 
tercourse  with  it.  As  a  ne 
the  exercise  of  corporate  po\ 
tives,  is  the  recognition  of  a 
those  representatives.  .  .  . 
done  by  the  agents  of  a  corpo 
in  the  course  of  its  business,  ai 
is  responsible,  as  an  individu 
stances."  This  is  admitted 
Owsley  v.  M.  &  W.  P.  R.  1 
that  as  the  corporation  is  iti 
torts  gf  which  malice  is  an  ei 

The  idea  that  a  corporatic 
malicious  intent,  had  origin 
soulless,  and  was  an  applicat 
Lord  Coke  to  Chief  Baron  1 
but  God ;  but  a  corporation 
corporation  can  have  no  soul 
elusion  that  it  could  do  no  w 
beyond  legal  entity,  to  the 
bers,  or  to  the  agents  or  serv 
exercised  and  its  legal  existe 
tity,  motive,  good  or  evil,  c; 
its  representatives;  and  as  tl 
representation,  there  is  but  1 
from  the  responsibilities  it  n 

We  have  amoncr  us  not  o 
corporations  existing  by  the 
drawn  into  the  daily  transac 
community,  holding  proper 
tion  of  the  law  of  the  State, 
courts  for  prevention  or  red 
by  a  liberal  comity,  here  e? 
Hess,  hold  and  enjoy  prop 
natural  persons  that  their  J 
transacted,  and  property  a 
natural  person  suffer  wrong 
sentative  of  a  corporation,  w 
ment,  for  the  courts  to  refui 
its  real  and  true  character,  i 
persons,  capable  of  acting  I: 
succession.     This  is  not  unj 


tndace  greater  care  and  cantion  in  the  selection  of  those  who  are 
to  be  intrusted  with  corporate  affaire."  The  same  reasons  that 
render  a  corporation  responsible  for  any  tort  committed  by  its 
agents,  if  we  do  not  resort  to  the  technicality  that  it  is  incapable 
of  motive,  will  render  it  liable  for  a  malicious  prosecntion. 
Green  r.  Omnibus  Co.,  7  Coin.  Bench,  N.  S.  290 ;  Goodspeod  v. 
East  Haddam  Rank.  38  Conn.  530 ;  Carter  v.  Howe  Machine  Co., 
51  Md.  29«»:  Wheless  r.  Second  Nat.  Bank,  1  Baxter,  Tenn.  469; 
Jefferson  li.  R.  Co.  r.  Rogers,  29  Itid.  7;  Iron  Mountain  Bank  v. 
Mercantile  Bank.  4  Mo.  A  pp.  505 ;  Vance  v.  Erie  E.  R  Co.,  32 
X.  J.  Law.  334;  Williams  l\  Planters'  Ins.  Co..  57  Miss.  759;  P., 
W.  cV  B.  R  R  Co.  r.  Qnigley,  21  How.  U.  S.  202.  We  feel  con- 
strained  np»n  this  point  to  depart  from  the  decision  first  referred 
to.  in  Owsley  r.  M.  &  W.  P.  K.  R  Co.,  37  Ala.  560.  This  con- 
clusion is  decisive  of  the  case,  as  now  presented  ;  and  we  purposely 
attstain  from  any  discussion  of  the  facts  and  circumstances  which 
must  concur  to  fix  upon  a  corporation  liability  for  tortious  acts  of 
its  servants  or  agents. 

The  Circuit  Court  erred  in  sustaining  the  demurrers  to  the  com- 
plaint, upon  the  specific  ground,  that  an  action  on  the  case  for 
malicious  prosecution  will  not  lie  against  a  corporation. 

Reversed  and  remanded. 

Action  for  Malicious  Prosecution  Lin  against  Railroad  Company.— Ac- 
cording to  recent  authorities,  an  action  for  malicious  prosecution  will  lie  in 
■an;  caaea  against  a  railroad  company.  It  will  lie  where  a  party  has  been 
arrested  by  a  detective  employed  by  the  company  and  charged  before  a  mag- 
istrate with  larceny.  Edwards  e.  Midland  R.  Co.,  L.  It.,  6  Q.  B.  587;  s.  c, 
1  Am.  A  Eng.  R.  R.  Cas.  571 ;  Goff  o.  Great  Northern  R.  Co.,  30  L.  J.  (Q. 
B.)  133.  Where  the  corporation  has  pressed  a  charge  against  one  of  its 
servants  for  embeaaling  its  funds.  Ricord  t.  Central  Pac.  R.  Co.,  16  Net. 
167;  a.  c,  a  Am.  &  Bug.  R.  R.  Cas.  894. 
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servants  or  employees  of  defendant.  The  defendant  regards  tbe 
keeping  and  distribution  of  such  discbarge-lists  among  its  beads  of 
department  as  an  essential  and  necessary  method  of  prosecuting 
its  business,  and  as  a  necessary  safeguard  to  protect  itself  against 
the  employment  of  inefficient  and  unfit  persons  that  have  been  dis- 
charged on  some  other  part  of  the  line. 

The  plaintiff  resided  at  Niles,  on  the  line  of  defendant's  road, 
and  had  worked  for  defendant  four  or  five  years,  first  as  a  mason 
and  for  the  last  two  or  three  years  as  a  carpenter.  About  the 
fourteenth  or  fifteenth  of  November,  1882,  he  wa6  at  work  for  de- 
fendant at  Michigan  City,  and  rode  from  there  to  his  home  at 
Niles  on  the  fast  train.  This  train  has  a  dining-car  attached,  and  a 
passenger  before  arriving  at  Niles  left  his  overcoat  in  his  seat  and 
went  forward  into  the  dining-car.  Plaintiff  claims  that  by  mistake, 
when  he  got  off  at  Niles,  he  took  the  passenger's  overcoat  in  place 
of  his  own,  and  went  into  the  tool-shop  and  threw  the  coat  upon 
the  bench  and  did  not  go  back  to  the  6hop  until  the  morning  of  the 
second  day  afterwards,  when  Mr.  Humphrey  came  in  and  asked  if 
any  of  the  men  had  taken  a  coat  by  mistake;  that  he  replied  to 
Humphrey,  "Night  before  last  I  threw  a  coat  on  that  bench ;  look 
at  that;"  and  told  Humphrey,  "If  that  is  the  coat  he  had  better 

fnit  a  tag  on  it  and  send  it  back,  but  that, my  coat  was  gone,"  which 
le  described,  and  Humphrey  said  it  was  in  the  baggage-room,  and 
he  went  there  and  got  it.  Two  or  three  days  after  that  lie  was 
discharged.  The  defendant  showed  that  when  the  passenger  re- 
ported the  loss  of  his  coat  it  instituted  an  investigation,  and  the  as- 
sistant superintendent  was  informed  by  defendant's  special  agent 
that  the  coat  was  taken  while  the  passenger  was  out  to  supper,  and 
that  an  old  coat  was  left  in  its  place;  that  he  sent  one  of  his  men 
to  investigate,  and  the  gentleman's  coat  was  found  at  the  residence 
of  Mr.  Bacon,  at  West  Niles ;  that  the  statement  of  the  special 
agent  was  to  the  effect  that  there  was  such  a  difference  between 
the  two  coats  that  Bacon  must  have  known  that  he  had  taken  a  coat 
not  belonging  to  himself.  In  the  month  of  March  following,  the 
name  of  plain  riff  was  entered  on  the  discharge-list,  wljich  comprised 
the  names  of  30  in  all,  as  follows : 

"Michigan  Central  R.  R.  Co. 

"March  Discharge  List  1882. 

"NAME.  OCCUPATION.  WHY  DI8CHARGED. 

"Bacon,  John.  Carpenter.  Stealing." 

This  list  was  sent  between  the  first  and  fifth  of  April  to  the  de- 
fendant's 29  heads  of  departments  above  mentioned,  in  Michigan, 
Indiana,  and  Illinois,  one  of  which  was  sent  to  and  received  by  G. 
W.  D.  Doliver,  assistant  road  master  at  Niles.  This  list  was  in  his 
custody,  and  the  only  person  who  had  access  to  his  books  was  his 
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clerk,  Elan  Lombard.  No  one  ever  applied  t 
and  he  never  showed  it  to  any  one.  Plaintiff 
tain  the  reason  of  hia  having  been  discharg 
Mr.  Palmer,  a  foreman  in  the  employ  of  defe 
if  it  was  on  account  of  the  coat,  and  he  did  in: 
or  not.  In  April,  1882,  plaintiff  had  a  convei 
in  Mr.  Doliver's  office  about  the  matter,  and 
the  discharge-list  for  the  month  of  March,  18i: 
brought  this  action. 

The  defendant  pleaded  the  general  issue,  : 
it  would  insist  in  its  defence  and  give  evidei 
that   he  said  several  alleged  libellous  publi: 
ration  mentioned  are  true.     On  the  trial  tli' 
Doliver  as  a  witness,  wl  10,  at  plaintiff's  requ- 
charge-list.      Having  shown  the  facts  above 
then  offered  the  discharge-list  in  evidence,  v 
as  irrelevant  and  immaterial.     The  circuit  ji 
jection,  on  the  ground  that  the  plaintiff  had 
tion.     This  ruling  was  excepted  to.     The  <l 
testimony,  and  the  circuit  judge  then  charge  I 
"  This  is  an  action  for  libel  brought  by  the 
defendant,  charging  him  with  a  certain  public 
introduced,  or  attempted  to  be  introduced,  I  t 
that  proposition.     Both  parties  having  rest* 
evidence  before  the  jury  that  there  was  any 
thing  remaining  for  the  jury  to  do  is  to  brii  i 
defendant."     Exception  was  duly  taken  to 
jury  rendered  their  verdict  for  defendant. 

The  only  question  presented  by  the  rec<  : 
evidence  of  publication  of  the  alleged  libel? 
take  the  case  from  the  jury. 

In  considering  this  question,  it  must  be  h 
words  alleged  are  actionable  in  themselves,  i 
false,  and  it  must  be  determined  irrespective  • 
upon  the  question  of  whether  the  writing  v 
stances,  privileged.      That  defence  would  h 
a  publication  had  been  shown,  and  in  justil 
has  not  been  without  much  reluctance  and   i 
that  corporations  have  been  held  liable  to  ac 
position  being  based  mainly  upon  two  groin 
created  for  specified  purposes,  and  libels  c<  i 
by  their  officers  or  agents  must  necessarily  t 
the  legitimate  authority  of  such  corporate   i 
binding  upon  them ;  (2)  because  malice,  w 
quisite  in  libel,  cannot  be  imputed  to  a  cor 
ever,  corporations  have  taken  such  common    i 
the  business  of  the  country,  and  have  been  ci 
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conceivable  purpose  where  an  aggregation  of  capital  can  be  em- 
ployed to  advantage,  it  has  been  considered  to  be  more  consonant 
with  the  principles  of  justice  to  hold  them  to  a  large  measure  of 
the  accountability  which  attaches  to  individuals. 

It  is  well  settled  in  this  State  that  an  action  can  be  maintained 
against  a  corporation  for  libel.  The  acts  of  the  managing  officers 
of  the  corporation  in  carrying  on  its  affairs  and  managing  its  busi- 
ness are  considered  the  acts  of  the  corporation  itself.  No  question 
is  made  upon  this  point,  and  it  may  be  considered  as  conceded  that 
the  act  of  the  superintendent  in  sending  out  these  discharge-lists  to 
the  agents  of  the  corporation  was  the  act  of  the  corporation  itself. 
But  the  argument  is,  and  the  circuit  judge  60  held,  that  the  trans- 
mission of  the  libel  from  the  superintendent  to  the  29  heads  of  de- 
f>artment  in  Michigan,  Indiana,  and  Illinois,  was  only  passing  the 
ibel  from  one  agent  of  defendant  to  another  agent  of  defendant, 
and  it  had  never  reached  the  hand  or  knowledge  of  a  third  person, 
but  in  fact  remained  in  the  possession  of  the  composer.  This  argii- 
ment  is  wholly  untenable.  If  a  person  compose  a  libel  and  send  it 
to  his  agent,  to  be  read  by  him,  and  it  reaches  its  destination  and 
is  read  by  such  agent,  it  is  a  sufficient  publication  to  support  the 
action. 

There  are  in  this  country  railroad  and  telegraph  corporations 
whose  lines  extend  through  many  States,  and  who  employ  many 
thousand  agents.  There  are  a  great  number  of  insurance  com- 
panies employing  agencies  in  several  States.  Can  it  be  possible 
that  these  corporations  possess  an  immunity  to  defame  any  person 
by  sending  such  libel  to  every  agent  in  their  employment  ?  Why 
.should  they  possess  this  immunity  more  than  an  individual  em- 
ploying a  large  number  of  agents?  Why  should  it  be  held  a  pub- 
lication in  one  case  and  not  in  the  other?  In  my  opinion  every 
agent  to  whom  this  discharge-list  was  delivered  was  a  third  person 
respecting  this  corporation  and  the  plaintiff,  and  it  constituted  a 
•  publication  of  the  libel. 

The  defendant  presents  a  question  to  this  court  which  was  not 
presented  or  ruled  upon  in  the  court  below.  He  has  argued  here 
that  the  communication,  under  the  circumstances  appearing  in  the 
•evidence,  wafl  privileged,  and  therefore  the  question  as  to  whether 
it  was  published  has  become  and  was  quite  immaterial.  I  do  not 
think  it  proper  for  us  to  consider  this  branch  of  the  case  presented 
by  defendant's  counsel,  for  the  reason  that  the  question  of  privilege 
was  not  brought  before  the  court  below ;  if  it  had  been,  the  plain- 
tiff would  have  been  entitled  to  introduce  evidence  to  show  expresB 
malice.  Although  it  is  for  the  court  to  determine  whether  the  sub- 
ject-matter to  which  the  libel  relates,  the  interest  of  the  author  in 
it,  or  his  relations  to  it,  are  such  as  to  make  the  communication 
privileged,  yet  the  question  of  good  faith,  belief  in  the  truth  of  the 
statement,  and  the  existence  oi  actual  malice  are  facts  to  be  deter- 
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rained  by  the  jury.  Klinck  v.  Colby,  46  N.  Y.  427;  Hamilton  v. 
Eno,  81  N.  Y.  116;  Adcock  v.  Marsh,  8  Ired.  Law  (N.  C.),  361 ; 
Hart  v.  Gumpach,  L.  R.  4  Priv.  C.  439 ;  Fowles  v.  Bo  wen,  30  N.  Y. 
20 ;  Gassett  v.  Gilbert,  6  Gray  (Mass.),  94. 

The  ruling  of  the  court  below  in  rejecting  the  discharge-list  as 
evidence,  and  holding  that  there  had  been  no  publication,  fore- 
closed the  plaintiff  from  the  opportunity  of  introducing  6iich  proof. 
The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Libels. — It  is  now  held  that  a  corporation  is  civilly  responsible  for  a  libel 
published  by  its  authority.  Samuels  v.  Evening  Mail  Co.,  75  N.  Y.  604 ;  John- 
son ©.St.  Louis,  etc.  Co.,  2  Mo.  App.  565;  Daily  Post  Co.  v.  Mc Arthur,  lfr 
Mich.  447;  Hewitt «.  Pioneer  Press  Co.,  23  Minn.  178;  Vinas  v.  Merchants1 
Ins.  Co.,  27  La.  Ann.  867;  Howe  Co.  v.  Souder,  58  Ga.  64;  Maynard  v.  Fire- 
men's Ins.  Co.,  34  Cal.  48;  Whitfield  ©.  South-Eastern  R.  Co.,  El.,  Bl.  &  EL 
115;  Tench  v.  Great  Western  R.  Co.,  32  Upp.  Can.  Q.  B.  452;  s.  c,  33  id.  8; 
Phila,  W.  &  B.  R.  R.  Co.  v.  Quigley,  21  How.  202.  Bee,  also,  Payne  v.  West- 
ern, etc.,  R.  Co.,  18  Am.  &  Eng.  R.  R.  Cas.  119;  Southern  Express  Co.  v. 
Fitzner,59  Mo.  581. 

As  to  the  liability  of  a  corporation  for  a  malicious  prosecution,  see  Jordan 
«.  Alabama  Great  Southern  R.  Co.,  and  note,  supra.  * 


Nassau  Bank 
v. 
'    Jokes. 

(95  New  York  Reports,  115.) 


A  banking  corporation  chartered  under  the  laws  of  this  State  has  no 
power  to  subscribe  for  the  stock  of  a  railroad  corporation. 

A  State  bank  cannot  enforce  against  any  one  an  executory  contract  which 
it  was  not  authorized  by  its  charter  to  make. 

The  D.  &  R.  G.  R.  R.  Co.  published  a  circular  proposing  to  issue  bonds  of 
$1000  each,  at  ninety  per  cent,  secured  by  mortgage  on  his  property,  and 
to  deliver  one  bond  with  five  shares  of  its  capital  stock  to  any  person  advanc- 
ing thereon  $900.  J.,  defendant's  testator,  subscribed  for  and  was  awarded 
$90,000  of  such  loan  ;  it  had  previously  been  agreed  between  him  and  the 
plaintiff,  a  moneyed  corporation  organized  under  the  act  of  1838,  that  to  the 
extent  of  one  half  the  amount  awarded  to  him  he  would  subscribe  for  the 
same  for  the  benefit  and  in  the  name  of  the  plaintiff.  In  an  action,  among 
other  things,  to  recover  one  half  the  profits  made  by  J.,  in  the  transaction, 
held,  that  whether  the  proposition  of  the  railroad  company  contemplated  a 
loan  or  a  sale  of  the  stock  and  bonds,  the  subscribers  became  absolute  owners 
of  the  stock  and  incurred  the  liabilities  of  stockholders;  that  the  contract 
was  not  authorized  by  the  statute  under  which  plaintiff  was  organized,  and 
was  one  which  it  was  precluded  by  public  policy  from  making;  and,  as  the 
contract  was  wholly  an  executory  one,  plaintiff  could  not  enforce  the  same. 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made  April 
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9,  1883,  which  affirmed  a  judgment  in  favor  of  defendants,  en- 
tered upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  against  defendants  as  executors  of  the 
will  of  Daniel  Jones  to  compel  them  to  transfer  and  deliver  to 
plaintiff  fifty  $1000  bonds  and  one  hundred  and  twenty-five  shares 
of  the  stock  of  the  Denver  &  Rio  Grande  R.  R.  Co.,  or  to  account 
for  and  pay  over  the  value  thereof  and  all  interest  and  dividends 
received  by  their  testator  thereon. 

The  material  facts  are  stated  in  the  opinion. 

Samuel  Hand  for  appellant. 

Martin  J.  Keogh  for  respondents. 

Ruger,  C.  J. — The  question  involved  in  this  case,  as  we  regard 
it,  is  the  right  of  a  banking  corporation  chartered  under  the  Taws 
of  this  State  to  subscribe  for  the  stock  of  a  railroad  corporation. 

In  the  spring  of  1879,  the  Denver  &  Rio  Grande  R.  R 
Co.,  being  a  corporation  organized  to  construct  railroads  in 
Colorado  and  adjoining  Territories,  with  the  view  of  raising  monev 
to  extend  its  lines,  published  a  circular,  whereby  it  proposed  ii; 
substance,  to  issue  $5,000,000,  of  its  bonds,  in  sums  of  $10uu 
each,  payable  thirty  years  after  date,  with  annual  interest  at  seven 
per  cent  in  gold,  secured  by  mortgage  upon  its  property  ;  and  to 
deliver  one  of  such  bonds  together  with  five  shares  of  its  capital 
stock,  of  the  par  value  of  $100  per  share,  to  each  and  every  per- 
son who  should  advance  thereon  the  sum  of  $900,  reserving,  how- 
ever, the  privilege  to  the  railroad  company,  of  withdrawing  the 
f>ropoBition,  when  it  should  have  received  subscriptions  to  said 
oan,  to  the  amount  of  $3,000,000.  This  proposal  was  favorably 
received,  and  the  loan  was  subscribed  for  by  citizens  and  corpora- 
tions in  various  States  of  the  Union,  to  an  amount  greatly  exceed- 
ing the  sum  required  by  the  railroad  company.  Among  others 
the  defendants'  testator,  one  David  Jones,  subscribed  for,  and  was 
awarded  $90,000,  of  such  contemplated  loan.  It  is  claimed  by  the 
appellant,  and  was  found  as  a  fact  by  the  trial  court,  that  Jones 
undertook,  by  the  authority  and  for  the  benefit  of  the  plaintiff,  to 
contract  with  this  railroad  company,  for  a  loan,  under  its  proposal, 
in  the  name  of  the  plaintiff,  to  the  extent  of  one  half  of  the  amount 
which  should  be  allotted  to  him ;  and  by  this  action  the  appellant 
seeks  to  recover,  from  Jones'  executors,  among  other  things,  the 
profits  claimed  to  have  been  made  by  him  upon  its  share  of  the 
transaction.  The  right  to  maintain  the  action  seems  to  depend 
upon  the  power  of  tne  bank  to  enter  into  the  proposed  contract, 
for  if  it  had  no  lawful  authority  to  make  such  a  contract  it  conlri 
not  become  liable  to  Jones  upon  its  obligation  to  take  and  pay  for 
the  property  contracted  for ;  and  consequently  there  would  he  no 
consideration  for  Jones'  undertaking  to  subscribe  for  the  benefit  of 
the  bank.     Not  only  this,  but  the  bank  could  not,  by  suit,  enforce 
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against  any  one  an  executory  contract  which  it  was  unauthorized 
by  its  charter  to  make. 

It  becomes  necessary,  therefore,  to  inquire  into  the  nature  of  the 
proposed  contract,  and  the  legal  capacity  of  the  plaintiff  to  trans- 
act business. 

The  proposition  of  the  railroad  company  contemplated  either  a 
loan  of  money,  or  a  sale  of  its  stock  and  bonds ;  and  the  view  we 
take  of  the  case  does  not  render  it  material  to  determine  which 
construction  should  be  given.  By  whatever  name  it  be  called,  the 
transaction  contemplated  that  its  subscribers  should  become  the 
legal  owners  of  the  certain  stock  and  bonds  thereby  offered  to  be 
disposed  of. 

If  it  be  regarded  as  a  loan,  the  subscriber  would  receive  the 
bonds  with  their  mortgage  security,  as  an  evidence  of  the  com- 
pany's indebtedness  to  him ;  and  the  stock  as  a  bonus  to  induce 
the  making  of  the  loan.  On  the  other  hand,  if  it  be  considered  as 
a  purchase  of*  the  stock  and  securities  of  the  railroad  corporation, 
the  subscriber  becomes  the  owner  of  such  stock  and  bonds  upon 
complying  with  the  conditions  of  the  proposition. 

In  either  event  he  becomes  the  absolute  owner  of  the  property 
proposed  to  be  delivered  in  exchange  for  the  money  advanced,  and 
acquires  all  the  rights  and  privileges,  and  subjects  himself  to  all  the 
liaoilities  of  such  proprietorship. 

The  acquisition  by  the  railroad  of  a  new  class  of  stockholders, 
was  as  much  a  part  of  the  scheme  as  the  creation  of  a  debt ;  and 
its  proposition  to  loan  money  could  not  be  availed  of,  under  the 
terms  of  the  offer  without  necessarily  involving  an  acceptance  of 
the  privileges,  and  incurring  the  liabilities  of  a  stockholder.  The 
offer  of  this  stock  was  a  material  part  of  the  proposition,  and  was 
undoubtedly  largely  relied  upon  as  an  inducement  to  investors. 
The  increase  of  creditors  and  stockholders  would  proceed  pari 
passu,  under  this  scheme;  and  the  subscribers  to  the  loan  might, 
in  case  of  the  company's  insolvency,  eventually,  as  the  owners  of 
its  stock,  he  compelled  to  contribute  to  the  payment  of  its  debts. 

It  is  clear  that  a  banking  corporation  cannot  enter  into  a  con- 
tract of  this  character,  unless  it  has  authority  under  its  charter  to 
become  a  subscriber  for  the  stock  of  railroad  corporations,  and 
thereby  assume  the  obligations  to  which  stockholders  are  subject 
by  statute.     Adderly  v.  Storm,  6  Hill,  624. 

It  is  scarcely  conceivable  that  it  can  be  seriously  urged,  that  a 
moneyed  corporation,  having  under  its  charter  the  right  to  trans- 
act a  banking  business  only,  may  legally  engage,  as  a  corporation, 
in  the  construction  of  railroads,  or  in  furnishing  money  for  such 
an  object,  in  exchange  for  the  stock  of  a  railroad  corporation,  and 
yet  when  this  case  is  analyzed  and  stripped  of  its  irrelevant  details 
and  circumstances,  we  cannot  see  why  this  is  not  precisely  what 
was  attempted  by  the  plaintiff. 
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This  action  is  brought  upon  the  theory  that  Jones  was,  in  mak- 
ing the  subscription  in  question,  the  agent  of  the  plaintiff,  and  it 
thereby  seeks  to  charge  the  defendants,  as  Jones'  executors,  with  a 
trusteeship  for  its  benefit,  of  a  large  quantity  of  the  stock  of  the 
railroad  corporation,  for  which  it  asks  the  defendants  to  account 
to  it,  as  the  owners  thereof. 

The  complaint  assumes,  that  the  plaintiff,  in  1879,  became  the 
equitable  owner  of  a  large  amount  oi  such  stock,  acquired  by  vir- 
tue of  an  original  subscription  therefor  made  with  the  company 
issuing  the  stock ;  and  that  it  has  ever  since  been  the  equitable 
owner,  and  is  now  entitled  to  demand  the  immediate  delivery  and 
possession  of  such  stock. 

Assuming  the  validity  of  the  contract  relied  upon  by  the  plain- 
tiff, it  has  been  for  several  years  a  stockholder  in  the  railroad  com- 
pany, and  has  thereby  become  answerable  as  such  stockholder,  for 
a  moiety  at  least,  of  any  sum  which  Jones  might  be  required  to 
pay,  through  any  statutory  liability  for  the  debts  of  the  corpora- 
tion.    Stover  v.  Flack,  30  N.  Y.  64. 

Even  a  cursory  view  of  the  provisions  of  the  statute  under 
which  the  plaintiff  was  organized,  and  the  cases  giving  construc- 
tion to  the  powers  thereby  conferred,  renders  it  quite  clear,  that 
the  contract  under  which  the  plaintiff  claims  was  not  only  ultra 
vires,  but  contrary  to  public  policy. 

The  plaintiff  is  a  moneyed  corporation,  organized  under  chapter 
260  of  the  Laws  of  1838,  and  authorized  by  that  statute  to  "  carry 
on  the  business  of  banking,  by  discounting  bills,  notes,  and  other 
evidences  of  debt;  by  receiving  deposits;  by  buying  and  selling 

fold  and  silver  bullion,  foreign  coins  and  bills  of  exchange,  and 
y  loaning  money  on  real  and  personal  property." 
The  legislature  intended  by  the  act  in  question  to  inaugurate  in 
this  State  an  entirely  new  system  of  banking,  and  thereby  under- 
took to  provide  for  the  establishment  of  moneyed  corporations 
which  should  furnish  to  the  public  a  safe  and  reliable  circulating 
medium  for  the  transaction  of  its  business,  and  secure  and  solvent 
depositaries  for  the  custody  of  such  moneys  as  were  needed  for  cur- 
rent use  by  the  business  public.  Schermerhorn  t>.  Talman,  14  N. 
T.  117 ;  Leavitt  v.  Blatchford,  17  id.  526.  The  solvency  of  these 
institutions  was  guarded  by  special  provisions  and  limitations  in 
the  act  authorizing  their  incorporation,  and  has  ever  since  been 
the  object  of  sedulous  care,  both  on  the  part  of  the  legislature  and 
of  the  courts.  Chap.  360,  Laws  of  1837;  chap.  329,  Laws  of 
1854 ;  chap.  62,  Laws  of  1862.  The  language  employed  in  the 
act  defines  their  power  and  duties,  and  excludes  by  necessary  im- 
plication a  capacity  to  carry  on  any  other  business  than  that  of 
banking,  and  the  adoption  of  any  other  methods  for  the  prosecu- 
tion oi  8U ch  business  than  those  specially  pointed  out  by  the 
statute.      Pratt  v.  Short,  79  N.  Y.  440 ;  Morse  on  Banking,  5 ; 
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Talmaee  v.  Pell,  7  N.  T.  347  ;  People  v.  Utica  Ins.  Co.,  15  Johns. 
383.  In  the  latter  case  banking  powers  were  defined,  generally, 
as  the  right  to  issue  bills,  negotiate  notes  and  receive  deposits  ;  and 
in  Pratt  v.  Short,  supra,  Judge  Andrews  describes  the  principal 
functions  of  a  banking  corporation  to  be  to  "  issue  notes  to  circu- 
late as  money,  and  discounting  commercial  paper.1'  The  business 
of  banking,  as  defined  by  Webster,  is  the  establishing  of  a  com- 
mon fund  for  lending  money,  discounting  notes,  issuing  bills,  re- 
ceiving deposits,  collecting  the  money  on  note6  deposited,  negoti- 
ating bills  of  exchange,"  etc.  The  implied  restrictions  upon  the 
corporations  formed  under  the  act  of  1838  against  transacting  any 
other  business  than  that  of  banking,  and  the  careful  definition 
given  to  that  word,  not  only  by  lexicographers  but  in  the  reported 
cases,  would  seem  clearly  to  establish  a  want  of  authority  in  such 
corporation  to  engage  in  any  business  transactions  excepting  such 
as  relate  to  the  collection  of  business  paper,  the  buying  and  selling 
of  coin  and  exchanges,  and  the  loaning  of  moneys  upon  the  securi- 
ties pointed  out  by  the  statute.  Certainly  the  utmost  liberality  in 
the  construction  of  the  powers  given  to  these  corporations  would 
not  include  the  rights  claimed  for  them  in  this  case.  The  character 
and  quality  of  the  securities  in  which  they  are  authorized  to  em- 
ploy their  moneys,  and  the  nature  of  the  business  in  which  they 
are  privileged  to  engage  have  frequently  been  the  subject  of  dis- 
cussion in  oqr  courts,  with  the  same  uniform  tendency  to  60  inter- 
pret the  law  as  to  limit  their  business  operations,  and  confine 
their  loans  and  investments  to  such  transactions  as  should  best 
promote  their  security  and  solvency.  Crocker  v.  Whitney,  71 
N.  T.  161 ;  Schermerhorn  v.  Tallman,  supra.  The  spirit  of  the 
law,  as  well  as  a  sound  public  policy,  forbid  these  institutions  from 
risking  the  moneys  intrusted  to  their  care  in  doubtful  speculations 
or  enterprises. 

The  great  change  made  in  the  financial  business  of  the  country 
by  the  establishment  of  the  National  banking  system  has  not  altered 
the  policy  of  the  law  regarding  the  institutions  organized  under 
the  State  system  of  banking,  although  it  has  much  restricted  the 
number  of  corporations  subject  to  its  application. 

The  protection  of  the  public  from  the  disastrous*consequences 
which  are  to  be  apprehended  from  an  unsound  banking  system  iB 
just  as  necessary  now  as  formerly,  and  requires  the  application  of 
the  same  principles  that  distinguished  our  jurisprudence  when  the 
State  banks  were  the  exclusive  agents  in  our  financial  system. 

For  these  reasons,  we  are  of  the  opinion  that  the  plaintiff  was 
not  only  precluded  by  public  policy,  but  was  not  authorized  by 
the  statute  under  which  it  was  organized,  to  enter  into  any  engage- 
ment as  a  stockholder  in  a  railroad  corporation. 

The  contract  between  the  plaintiff  and  Jones  was  wholly  execu- 
tory, and  nothing  has  occurred  thereunder,  preventing  the  bank 
20  A.  &  E.  R.  Cas.—41 
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from  setting  tip  its  own  want  of  authority  to  make  such  a  contract 
as  a  defence  to  any  action  brought  thereon  by  Jones. 

While  executed  contracts,  made  by  corporations  in  excess  of 
their  legal  powers,  have,  in  some  cases,  been  upheld  by  the  courts* 
and  parties  have  been  precluded  from  setting  up,  as  a  defence  to 
actions  brought  by  corporations,  their  want  of  power  to  enter  into 
such  contracts  (Bissell  v.  M.  S.  &  N.  I.  E.  R  Co.,  22  K.  T.  258; 
Whitney  Arms  Co.  v.  Barlow,  63  Id.  62 ;  Woodruff  v.  E.  R  Co., 
93  Id.  618),  this  doctrine  has  never  been  applied  to  a  mere  execu- 
tory contract  which  is  sought  to  be  made  the  foundation  of  an  ac- 
tion either  by  or  against  such  corporations.  It  was  said  by  Judge 
Selden,  in  Tracy  v.  Talmage  (14  JN.  Y.  179),  "That  a  contract  by 
a  corporation,  which  it  has  no  legal  capacity  to  make,  is  void  and 
cannot  be  enforced,  it  would  seem  difficult  to  deny."  In  White  v. 
Buss,  3  Cushing,  448,  Chief  Justice  Shaw  lays  down  the  rule  as 
follows:  "It  is  well  settled  by  the  authorities  that  any  promise, 
contract,  or  undertaking,  the  performance  of  which  would  tend  to 
promote,  advance  or  carry  into  effect  an  object  or  purpose  which 
is  unlawful,  is  in  itself  void  and  will  not  maintain  an  action. 

Lord  Mansfield,  in  Smith  v.  Bromley  (Douglas,  696),  says :  "  If 
the  act  is  in  itself  immoral,  or  a  violation  of  the  general  laws  of 
ublic  policy,  then  the  party  paying  shall  not  have  this  action." 
n  Tracy  v.  Talmage  (supra,  117),  Judge  Comstock  says:  "It  is 
admitted  that  the  contract  of  a  corporation,  which  it  has  no  legal 
capacity  to  make,  cannot  in  its  terms  be  enforced." 

There  is  nothing  in  this  case  to  exempt  the  plaintiff  from  the 
operation  of  the  general  principle  determined  in  the  cases  referred 
to. 

Jones  owed  no  duty  to  the  plaintiff,  except,  that  which  sprang 
out  of  his  engagement  to  purchase  the  stock  and  bonds  in  question ; 
and  that  having  failed  on  account  of  its  illegality,  left  no  enforce- 
able obligation  resting  upon  him.  (Levy  v.  Brush,  45  N.  Y.  589.) 
There  is  no  pretext  for  the  claim  that  the  contract  was  in  any  re- 
spect an  executed  one,  for  Jones  never  even  entered  upou  it6  per- 
formance. His  subscription  for  the  loan  in  his  own  name  was  in 
direct  violation  of  the  obligation  which  it  is  claimed  that  he  had  as- 
sumed ;  and  it  is  that  obligation  alone  which  is  sought  to  be  inforced 
in  this  action.  The  bank,  by  the  transaction  in  question,  secured 
Jones'  promise  to  do  certain  things,  and  has  relied  solely  upon  that 
promise.  It  has  done  nothing  in  performance  of  the  contract,  and. 
so  far  as  it  is  concerned,  the  contract  remains  wholly  executory. 

Neither  can  Jones  be  treated  as  a  trustee  for  the  benefit  of  the 
plaintiff,  a  trust  whereby  it  is  attempted  to  accomplish  an  illegal 
purpose,  is  quite  as  objectionable  as  a  direct  contract  to  effect  the 
same  object. 

The  law  does  not  raise  an  implied  obligation  to  effectuate  a 
purpose  which  is  forbidden,  and  which  cannot  be  effected  by  the 
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;arties  through  the  agency  of  an  express  contract.  (Perry  on 
Ynsts,  §  214.^ 

The  claim  here  is  that  a  trust  should  be  implied  to  enable  the 
plaintiff  to  reap  the  profits  from  a  transaction  in  which  it  was  not 
authorized  by  law  to  engage.  We  have  found  no  authority  which 
supports  such  a  claim  and  are  unable  to  discover  any  ground  upon 
which  this  action  can  be  maintained. 

It  follows  that  the  judgment  should  be  affirmed. 

All  concur,  except  Kapallo  and  Earl,  J.  J.,  dissenting- 

Judgment  affirmed. 

Bank  cannot  Subscribe  to  Stock  of  another  Corporation. — A  banking 
corporation  lias  not  ordinarily  the  right  to  subscribe  to  the  stock  of  another 
•corporation.  Such  a  subscription  is  ultra  vires.  Franklin  Co.  v.  Lewiston 
Bank,  68  Me.  44;  Mechanics',  etc..  Bank  v.  Meriden  Agency,  24  Conn.  159; 
Talmage  v.  Pel),  7  N.  T.  328;  First  National  Bank  v.  National  Exchange 
Bank,  02  V.  S.  128;  Joint  Stock  Co.  v.  Brown,  L.  R.  8  Eq.  881;  Royal  Bank 
-of  India'*  Ciise.  L.R.  7  Ch.  262 

Specific  Performance  will  not  be  Decreed  of  Executory  Ultra  Vires  Contract. 
— It  is  well  settled  that  a  court  of  equity  will  never  enforce  as  against  a 
•corporation  the  performance  of  a  purely  executory  contract  which  was  ultra 
vires  the  corporation.  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  68;  Arnot  v. 
Erie  R.  Co.,  67  N.  Y.  319;  Gas  Co.  v.  San  Francisco,  9  Cal.  453;  Oil  Creek, 
•etc.,  R.  R.  Co.  v.  Penn.  &  Trans.  Co.,  88  Pa.  8t.  160;  Hitchcock  *.  Galveston, 
96  Y.  8.  841;  Bank  of  Michigan  v.  Niles,  Walker,  99;  Marietta,  etc.,  R.  R. 
Co.  v.  Western  Union  Telegraph  Co.,  10  Am.  &  Eng.  R.R.  Cas.  887. 


Van  Buben  Division,  Toledo  and  S.  H.  R.  R.  Go. 

v. 
Lampheab  et  at. 

m 

(Advance  Case,  Michigan.    September  23,  1884.) 

A  contract  cannot  exist  without  competent  parties  to  make  it. 

Parties  to  a  contract  are  not  liable  after  it  has  been  altered,  unless  they 
have  both  consented  to  the  new  subject-matter  in  the  same  sense. 

A  railroad  aid  note  was  given,  whereby  the  makers,  in  consideration  of 
the  building  of  the  Van  Buren  Division  of  the  Toledo  &  South  Haven  R.  R., 
promised  to  pay  to  said  railroad  company,  or  order,  $200,  in  thirty  days 
after  notice  of  its  completion.  When  the  note  was  given,  the  Toledo  &  South 
Haven  Company  was  not  in  existence,  and  no  company  of  that  name  was 
ever  organized,  but  an  independent  corporation  by  the  name  of  the  Van 
Buren  Division  of  the  Toledo  &  South  Haven  R.  R.  Co.  was  afterwards 
created,  with  a  different  purpose  from  that  of  the  original  undertaking. 
Held,  that  the  promisee  in  the  note  was  the  Toledo  &  South  Haven  R.  R. 
Co.,  and  that  the  Van  Buren  Division  as  afterwards  organized,  could  not 
recover  upon  it  without  showing  that  the  promisors  had  consented  to  the 
change  of  scheme,  nor  without  declaring  on  the  new  agreement. 
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Error  to  Van  Buren. 

0.  W.  Rowland  and  Spafford  Tryon  for  plaintiff. 

Edward  Bacon  for  defendant. 

Champlin,  J. — The  facts  and  circumstances  antecedent  to  the- 
date  of  the  instrument  declared  on  may  be  summarized  as  follows: 
In  the  winter  of  1875-6  meetings  had  been  held  at  Lawrence,  in 
Van  Buren,  at  which  a  project  was  canvassed  to  obtain  aid  in  the 
construction  of  a  railroad  from  Toledo  to  South  Haven,  passing 
through  Lawton,  Paw  Paw,  and  Lawrence,  to  be  called  the  Toledo 
&  South  Haven  R.  R.  At  these  meetings  representations  were 
made  of  the  benefits  to  be  derived  from  a  connection  with  Toledo 
and  the  market  of  that  citv,  and  the  benefits  which  would  accrue 
to  those  residing  in  the  vicinity  of  Lawrence  by  having  a  compet- 
ing market  with  Detroit.  The  projectors  of  the  road  required  that 
aid  by  way  of  donations  should  be  given  by  residents  in  the  vicinity 
of  Lawrence  to  the  amount  of  $20,000,  which  it  was  represented 
should  be  expended  in  the  construction  of  a  division  of  the  road 
between  Lawrence  and  Paw  Paw.  Several  persons  living  in  and 
near  Lawrence  interested  themselves  in  obtaining  what  they  culled 
"  aid  notes"  to  this  enterprise,  among  whom  wa6  Edward  H.  Phelps, 
who  called  upon  the  defendants  to  give  $400.  He  talked  wiih 
them  about  a  railroad  from  Toledo  to  South  Haven,  and  told  them 
that  prospectors  had  been  over  the  route ;  that  there  would  be  a 
company  organized  to  extend  the  road  to  Toledo  sometime;  that 
they  were  talking  about  organizing  a  company  south  of  Lawton. 
He  testifies  that  he  had  given  his  own  notes  to  the  Toledo  &  South 
Haven  R.  R.  Co.,  that  he  represented  to  them  that  the  aid  he  was 
soliciting  from  them  would  all  be  used  between  Lawrence  and  Paw 
Paw.  The  defendants  refused  to.  give  aid  to  the  amount  of  $400, 
but  were  willing  to  do  so  to  the  extent  of  $200,  and  thereupon  he 
drew  up  and  they  signed  the  following  agreement,-  namely : 

44  $200.  For  and  in  consideration  of  the  convenience  of  and 
benefit  to  be  derived  from  the  building  of  the  Van  Buren  Division 
of  the  Toledo  &  South  Haven  R.  R.  through  the  village  of 
Lawrence,  Van  Buren  county,  Michigan,  I  hereby  promise  to  pay 
to  said  railroad  company  or  order  two  hundred  dollars,  thirty  days 
after  notice  of  the  completion  of  the  railroad  to  and  the  establish- 
ing a  depot  at  a  point  within  one  half  mile  of  the  public  square  in 
said  villnge  of  Lawrence,  and  connecting  said  pointwith  some  rail- 
road now  in  running  operation.  T.  Lamphear. 

"  Dated  at  Lawrence,  February  29. 1876.  L.  E.  Lamphear." 
— Which  they  delivered  to  Mr.  Phelps.  At  this  time  there  was 
no  such  corporation  organized  as  the  Toledo  &  South  Haven  R.  R. 
Co.,  and  never  has  been  since.  Neither  was  there,  at  that  timer 
any  such  corporation  as  the  Van  Buren  Division  of  the  Toledo  & 
South  Haven  R.  R.  Co.     The  record  6hows  that  the  articles  of 
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.-association  of  the  plaintiff  were  not  perfected  by  the  making  of  the 
required  affidavit  until  the  twenty-ninth  day  of  March,  1876,  and 
were  tiled  in  the  office  of  the  secretary  of  State  on  the  twenty  -first 
•day  of  April,  1876.  This  corporation  was  organized  to  build  a 
narrow-grange  road.  The  route  and  termini  of  the  road  described 
in  these  articles  commences  at  a  point  in  the  corporate  village  of 
Lawton,  and  thence  runs  in  a  north-westerly  direction  by  the  way 
of  the  villages  of  Paw  Paw  and  Lawrence  to  a  point  on  Black  river 


>  a  point  oi 
an  Buren. 


in  the  village  of  Bangor  in  the  countv  of  Va 

The  declaration  avers  that  the  contract  above  set  out  was  made 
with  the  plaintiff;  and  its  right  to  recover  depends  upon  the  cor- 
rectness of  this  averment.  One  of  the  essential  elements  of  a  legaj 
•contract  is  that  there  shall  be  parties  capable  of  entering  into  it. 
The  first  question  to  be  considered  in  this  case  is  this:  To  whom 
was  the  promise  made?  What  railroad  company  is  referred  to  in 
the  writing  signed  by  the  defendant?  The  language  is:  "I  hereby 
promise  to  pay  said  railroad  company  or  order."  It  must  refer 
either  to  the  Toledo  &  South  Haven  R.  It.  Co.,  or  to  the  Van 
Buren  Division  of  the  Toledo  &  South  Haven  R.  R.  Co.  To  a 
person  entirely  unacquainted  with  the  facts  and  circumstances 
attending  the  making  of  the  paper  it  would  appear,  from  the  face 
of  the  writing,  that  there  was  a  Toledo  &  South  Haven  R.  R.  Co., 
.and  that  it  was  contemplated  to  build  a  division  of  such  company's 
railroad,  called  the  Van  Buren  Division,  and  that  the  convenience 
and  benefit  to  be  derived  from  the  building  of  this  division  of  the 
company's  road  constituted  the  admitted  consideration  for  the 
promise,  which  was  to  be  fulfilled  30  days  after  notice  of  the  com- 
pletion of  said  division  to  and  establishing  a  depot  at  a  point  within 
•one-half  mile  of  the  public  square  in  the  village  of  Lawrence,  and 
•connecting  said  point  with  some  railroad  in  running  operation  at 
the  time  the  promise  was  made.  The  promise,  from  a  proper, 
•obvious,  and  ordinary  construction  of  the  language  of  the  writing, 
was  made  to  the  Toledo  &  South  Haven  R.  R.  Co.  The  promisees, 
in  order  to  avail  themselves  of  aid  promised,  were  to  perform  cer- 
tain acts  specified  in  the  writing,  namely,  to  complete  the  building 
•of  a  division  of  its  road,  establish  its  depot,  and  connect  that  point 
with  some  railroad  then  in  operation.  The  facts  and  circumstances 
•disclosed  in  the  record  do  not  alter  the  fair  and  legal  import  of  the 
language  used  in  the  writing.  They  show  that  such  a  company 
was  to  be  organized  as  the  Toledo  &  South  Haven  R.  R.  Co., 
which  should  construct  the  road  from  the  point  named  in  the 
writing,  and  connect  it  with  some  road  running  to  Toledo.  Instead 
•of  organizing  a  Toledo  &  South  Haven  R.  R.  Co.,  a  corporation 
was  formed  called  the  Van  Buren  Division  of  the  Toledo  &  South 
Haven  R.  R.  Co.  How  it  could  be  a  division  of  the  Toledo  <fe 
South  Haven  R.  R.  Co.  before  such  railroad  company  was  formed, 
as  difficult  to  perceive.     The  corporation,  although  called  the  Van 
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Buren  Division,  is  a  complete  and  independent  corporation,  and 
has  no  connection  with  or  relation  to  the  unformea  corporation 
called  the  Toledo  &  Sonth  Haven  R  R.  Co.  It  claims,  moreover, 
that  it  is  the  payee  or  promisee  named  and  intended  in  the  writing 
declared  upon  in  this  case,  and  that  having  organized 'for  the  pur- 

rose  of  building  the  Van  Buren  Division  of  the  Toledo  &  South 
laven  R  R,  and  accepted  the  proposition  therein  made,  and  per- 
formed the  conditions  thereof,  the  contract  became  a  binding  obli- 
gation which  it  can  enforce.  I  do  not  regard  the  writing  signed 
by  the  defendants  as  an  open  offer  or  proposition  to  any  person  or 
corporation  who  would  construct  the  van  Buren  Division  of  the 
Toledo  «fc  Sooth  Haven  R  R  through  the  village  of  Lawrence, 
but  as  a  proposal  directly  to  the  Toledo  &  South  Haven  R  R  Co., 
which  should  thereafter  be  formed ;  and  unless  such  a  company 
olionld  be  thereafter  formed,  the  promise  could  not  be  enforced  for 
the  want  of  a  proper  party  to  the  contract. 

This  subject  was  fully  discussed  in  Underwood  v.  Waldron,  12* 
Mich.  73,  and  principles  laid  down  which  must  dispose  of  this  case. 
It  was  there  said  that  "there  must,  therefore,  be  not  onlv  a  party 
promising,  but  a  party  to  enforce  the  promise.  .  .  .  tJntil  the 
persons  designated  to  receive  the  money  assume  their  duties — or, 
where  none  are  designated,  until  some  person  incurs  expense  or 
liability  iu  fair  reliance  on  the  subscriptions — the  offer  of  the  sub- 
seniors  mav  be  regarded  as  liable  to  withdrawal.     In  such  case  the 
question  is  not  properly  whether  there  is  any  consideration  for  the 
agreement,  but  whether  there  is  any  agreement  at  all."     In  Stevens- 
t\  Corbitt,  33  Mich.  458,  the  promise  was  ma/Jp  to  one  H.  H. 
Smith,  and  was  afterwards  properly  assigned  to  the  plaintiff.    In 
that  case  it  was  said  that  u  when  such  a  promise  is  made  to  some 
one  necessarily  connected  with  or  interested  in  the  work  being 
done  for  the  benefit  of  the  company  about  to,  or  which  may  have 
undertaken  the  work,  then,  upon  the  completion  of  the  same,  or 
upon  the  performance  of  the  conditions  upon  which  the  promise 
was  made,  the  liability  of  the  promisor  becomes  complete."    In 
Michigan  M.  &  C.  R  Co.  v.  Bacon,  33  Mich.  466,  the  promise  was 
made  to  the  Michigan  Midland  R  R  Co.,  its  successors  or  assigns. 
The  Michigan  Midland  Co.  assigned  the  contract  to  the  plaintiff, 
who  completed  the  road.     Marston,  J.,  said  :  th  From  a  reading  of 
his  agreement  it  would  appear  to  have  been  a  matter  of  small  im- 
portance to  him  what  corporation  built  the  road  and  opened  it  for 
traffic,  if  it  was  only  built  and  opened.     It  was  the  building  and 
opening  which  was   considered   the  essence  of  the  agreement." 
These  remarks  are  equally  pertinent  to  the  case  under  consideration^ 
so  far  as  the  building  of  "the  road  is  concerned.     It  was  a  matter  of 
no  moment  to  defendant  what  company  should  actually  complete 
the  road  mentioned  in  their  writing.     The  benefits  would  accrue 
to  them  equally  as  well  whether  it  was  built  by  one  or  the  other 
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company.  This  relates  to  the  consideration  for  the  promise,  bnt  it 
does  not  by  any  means  follow  that  any  company  which  should 
build  the  road  could  maintain  an  action  on  the  contract  without 
showing  that  it  was  the  party  named  in  it,  or  derived  its  title 
through  such  party."  Tnttle  v.  Michigan  A.  L.  R.  Co..  35  Mich. 
247;  Swartwont  v.  Michigan  A.  L.  R.  Co.,  24  Mich.  389. 

It  was  said  in  Wood  v.  Ayres,  39  Mich.  350,  that  neither  an  ex- 

{>ress  contract  nor  one  by  implication  can  come  into  existence  un- 
ess  the  parties  sustain  contract  relations,  and  the  difference  be- 
tween the  two  forms  consists  in  the  mode  of  substantiation  and  not 
in  the  nature  of  the  thing  itself.  To  constitute  either  the  one  or 
the  other,  the?"  parties  must  occupy  towards  each  other  a  contract 
status,  and  there  must  be  that  connection,  mutuality  of  intention, 
and  interaction  of  parties,  generally  expressed,  though  not  very 
clearly,  by  the  term  "  privity.  The  parties  must  be  consenting  bar- 
gainors, personally  or  by  delegation,  and  their  coming  together  in 
contract  relation  must  be  manifested  by  some  intelligible  conduct 
or  Agn.  It  is  hardly  necessary  to  say  that  without  parties  a  con- 
tract cannot  express  any  mutuality  of  will,  or  raise  any  contract  re- 
lations. And  that  is  precisely  the  difficulty  here.  The  promise 
was  made  to  the  Toledo  &  South  Haven  R.  R.  Co.,  and  there  was 
no  such  party  promisee  in  existence.  And  although  the  promise 
was  made  with  the  intention  that  such  party  would  come  into  ex- 
istence by  proper  organization  for  that  purpose,  and  then  be  capa- 
ble of  passing  upon  the  question  of  acceptance  of  the  proposition, 
until  tliat  contingency  happen,  the  written  proposition,  was  of  no 
force  or  effect  as  a  tegal  obligation.  Had  the  proposition  been  an 
open  one,  tcTany  person  or  corporation  who  might  thereafter  build 
the  Van  Buren  Division  of  the  Toledo  &  South  Haven  R.  R.,  or 
had  it  been  niade  to  the  corporation  plaintiff  by  name,  or  had 
it  been  made  to  any  person  by  designation  for  the  benefit  of  the 

•  plaintiff,  the  case  would  have  been  different.  In  all  such  cases  an 
acceptance  by  the  party  designated  and  performance  makes  a 
binding  contract. 

The  contract  declared  on  in  this  case  being  in  writing,  its  legal 
construction  was  for  the  court.  Its  terms  appear  to  us  to  be  en- 
tirely unambiguous,  and  import  a  promise  made  to  the  Toledo  <fc 
South  Haven  R.  R.  Co.  The  defendant  was  entitled  to  have  the 
jury  instructed  as  requested  in  his  fifth,  seventh,  and  fourth  re- 
quests, to  the  effect  that  the  plaintiff  could  not  recover  unless  it 
was  at  the  commencement  of  this  suit  the  same  corporation  to 
which  their  promise  was  made,  and  to  whom  they  intended  it 
should  be  delivered,  and  that  such  promise,  by  the  writing,  was 

.  made  to  the  Toledo  &  South  Haven  K.  R.  Co.,  and  the  jury  should 
have  been  instructed,  as  requested,  and  the  plaintiff  was  not  en- 
titled  to  recover.     If  there  could  be  any  doubt  as   to  the  cor- 
!'•  *"rectness  of   the  construction  which  we  have  given  to  the  writing 
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under  consideration,  it  would  be  absolved  by  the  consti-notion 
placed  upon  the  instrument  by  the  parties  immediately  interested 
in  its  enforcement  soon  after  it  was  given,  and  by  their  acts  in  re- 
lation thereto.  The  record  shows  that  the  plaintiff  corporation  was 
fully  organized  on  the  twenty-first  of  April,  1876;  that  Mr.  E.  H. 
Phelps,  who  solicited  and  obtained  the  u  aid  note"  from  defend- 
ants, was  a  stockholder  and  subscriber  to  its  articles  of  incorpora- 
tion, as  were  also  Mr.  Free,  Mr.  Ihling,  and  Mr.  Adams ;  that  as 
early  as  the  twentieth  of  March,  1876,  the  persons  who  were  active 
in  obtaining  subscriptions  to  stock  and  aid  notes,  and  among  whom 
was  Mr.  Phelps,  entered  into  a  written  pledge  or  agreement  that, 
in  case  any  of  them  should  be  elected  director  to  represent  the 
stock  taken  by  the  citizens  of  Lawrence  in  the  Van  Buren  Division 
of  the  Toledo  &  South  Haven  R.  R.,  that  they  would  not  use  any 
part  of  said  stock  until  the  building  of  said  road  between  Lawton 
and  the  Michigan  Southern  R.  R.  became  an  established  fact,  hy 
getting  sufficient  subscriptions  to  grade  and  tie  said  road,  and  mak- 
ing arrangements  with  responsible  parties  to  put  the  iron  and  roll- 
ing stock  on  that  portion  of  said  road. 

It  also  appears  that  nothing  further  was  done  than  to  organize 
the  compauy  and  obtain  subscriptions,  and  that  they  were  awaiting 
some  action  to  be  taken  between  Lawton  and  the  Michigan  South- 
ern R.  R.;  that  the  people  in  that  locality  did  nothing  and  seemed 
inclined  to  abandon  the  project;  that  in  1877  certain  parties  con- 
nected with  the  plaintiff  corporation  then  proposed  a  new  scheme, 
which  was  to  construct  a  railroad  from  Lawrence  to  Paw  Paw 
and  utilize  the  road  then  built  from  that  point  to  Lawton  by  nar- 
rowing up  the  track,  or  putting  down  a  third  rail  and  thus  obtain 
a  railroad  connection  with  the  Michigan  Central  R.  R.  Conse- 
quently they  called  a  meeting  of  the  stockholders  and  subscribers 
at  Lawrence,  and  laid  the  scheme  before  them  and  asked  their  con- 
sent to  the  change.  At  this  meeting  Mr.  Bree.  Mr.  Ihling,  and 
Mr.  Adams  were  present,  and  Mr.  Free  stated  the  object  of  the 
meeting,  which  was  to  build  the  line  from  Lawton  to  Lawrence, 
and  he  requested  aid  from  the  citizens  of  Lawrence  to  construct  it 
to  Paw  Paw ;  and  when  asked  why  they  did  not  use  or  rely  upon 
the  aid  notes  already  given,  he  remarked  that  "this  is  a  different 
project  from  what  those  were  given  for,  and  that  they  did  not  pro- 
pose to  buy  any  lawsuits."  A  vote  was  taken  and  the  change 
agreed  to,  with  but  one  dissenting  voice.  Dr.  Haskins,  a  witness 
for  plaintiff,  testified  that  he  attended  this  meeting,  and  that  the 
proposition  was  to  decide  whether  they  would  go  on  and  build  this 
division  from  Lawrence  to  Paw  Paw  before  the  others  had  com- 
pleted their  organization,  or  raise  their  subscription  to  build  the 
other  portion  oetween  Lawrence  and  Bangor,  or  further  south. 
There  can  be  no  doubt  that  those  subscribers  who  assented  to  tin's 
project,  whether  at  that  meeting  or  at  any  other  time,  would  be 
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bound  by  the  new  agreement,  in  which  case  it  would  be  necessary 
to  declare  upon  the  new  agreement.  The  parties  must  assent  to 
the  same  subject-matter  in  the  same  sense.  Hazard  v.  New  Eng- 
land Ins.  Co.,  1  Sum.  218;  Hartford  &  N.  H.  R.  Co.  v.  Jackson,  24 
Conn.  517.  The  defendants  did  not  attend  the  meeting,  and  their 
-evidence  is  that  they  never  assented  to  the  change,  and  there  is  no 
testimony  tending  to  prove  that  they  ever  did  assent  thereto.  Up- 
on tli  is  pofnt  there  was  no  conflict  of  testimony.  The  burden  of 
proof  was  upon  the  plaintiff,  and  it  failed  to  show  that  the  defend- 
ants consented  to  the  change  of  project. 

The  judgment  is  reversed,  with  costs  of  both  courts  and  a  new 
atrial  granted. 


ADDENDA. 


ANIMALS  AND  FENCES. 

E.  executed  a  deed  of  trust  on  a  mule  belonging  to  himself  to  L.  as 
trustee  for  G.  &  Co.,  to  whom  E.  was  indebted.  The  animal  remained 
in  the  possession  of  E.  with  the  right  in  the  trustee  to  take  possession 
and  sell  upon  the  maturity  of  the  debt.  This  deed  of  trust  was 
duly  recorded.  The  debt  matured  and  remained  unpaid  and  the 
animal  continued  in  the  possession  of  E.,  and  while  so  in  his  pos- 
session was  run  over  and  killed  by  the  care  of  the  Chicago,  St. 
Louis  &  New  Orleans  R.  R.  Co.  The  railroad  company  bad 
no  actual  knowledge  of  the  existence  of  the  trust-deed,  and  being 
called  upon  by  E.  for  compensation,  paid  him  the  agreed  value  of 
the  mule.  E.  did  not  pay  over  to  the  trustee  or  the  cestui  que  trust 
in  the  deed  of  trust  any  portion  of  the  money  collected  from  the 
railroad  company,  and  he  being  insolvent  the  trustee  brought  this 
suit  against  the  railroad  company  to  recover  damages  for  the  kill- 
ing of  the  mule.  There  was  no  collusion  of  the  railroad  company 
with  E.  Held,  that  the  payment  to  E.  was  a  bar  to  any  recovery 
by  the  trustee  against  the  railroad  company.  Loeb,  Trustee,  v* 
dhicago,  St.  L.  &  N.  O.  R.  Co.,  60  Miss.  933. 

The  test  of  the  jurisdiction  of  the  justice's  court  in  an  action 
for  the  value  of  cattle  killed  by  a  railroad  company  is  the  sum  sned 
for,  unless  the  court  or  jury  is  satisfied  that  the  amount  has  been 
intentionally  diminished  for  the  purpose  of  giving  the  court  juris- 
diction.    Ross  v.  Natchez  R.  R.  Co.,  61  Miss.  12. 

It  is  erroneous  to  charge  the  jury  that  if  they  believe  the  prop- 
erty worth  more  than  one  hundred  and  fifty  dollars,  they  should 
find  for  the  defendant ;  for  an  honest  mistake  by  the  plaintiff  as  to 
its  value  will  not  defeat  the  action,  but  the  verdict  must  be  limited 
to  one  hundred  and  fifty  dollars  and  interest.     Id. 

In  an  action  against  a  railroad  company  for  the  value  of  a  mule 
killed  by  its  train,  after  the  engineer  has  testified  for  the  defend- 
ant that  the  animal  was  so  close  when  seen  that  the  engine  could  not 
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be  stopped,  testimon j  ie  admissible,  in  rebuttal,  to  show  evidences 
that  it  ran  some  distance  along  the  road-bed  before  it  was  struck. 
Id. 

A  defendant  in  a  justice's  court,  who  appeals  from  a  judgment 
by  default  on  personal  service  apparently  regular,  cannot  avail 
himself  in  the  circuit  court  of  the  fact  that  he  received  no  copy 
of  the  summons.    Mobile  &  Ohio  R,  R.  Co.  v.  Dale,  61  Miss.  206. 

The  burden  of  showing  care  placed  on  a  railroad  company  under 
the  statute  by  proof  that  its  train  killed  an  animal,  is  not  met  by 
evidence  that  the  whistle  was  heard  blowing  at  die  time  of  the 
occurrence.     Id. 

By  statute  certain  special  duties  as  to  fencing  are  imposed  on 
railroad  companies  whose  road  has  been  constructed  under  acts  of 
incorporation  passed  after  the  first  Wednesday  of  May,  1850.  A 
railroad  company  was  chartered  in  1845,  the  powers  and  privileges 
of  which  passed  to  several  companies  in  succession,  which  wera 
chartered  tor  the  purpose  of  taking  them,  until  finally  the  bond- 
holders of  the  last  company  were  incorporated  in  1873,  with  the 
powers  and  privileges  of  that  company.     The  last  preceding  com- 

1>any  had  purchased  the  locus  in  quo  in  1868  for  the  purpose  of 
aying  its  track  over  it,  but  the  road  was  not  built  upon  it  until  1875, 
when  it  was  constructed  by  the  bondholders'  company.  Held,  that 
the  road  was  to  be  regarded  as  constructed  unaer  the  last  act  of 
incorporation  and  not  under  the  first.  Rockwell  v.  New  York  & 
N.  E.  R.  Co.,  51  Conn.  401. 

In  an  action  under  the  Missouri  statute  against  a  railroad  com- 
pany for  double  damages  for  killing  stock,  the  complaint  need  not 
specifically  allege  that  the  injury  was  occasioned  by  the  failure  to 
fence  or  to  maintain  cattle-guards,  or  that  the  injury  was  not  within 
the  limits  of  an  incorporated  city  or  town.  It  is  sufficient  if  these* 
facts  may  be  inferred  from  the  allegations  of  the  complaint.  Mis- 
souri Pac.  R.  Co.  v.  Campbell,  78  Mo.  639. 

Jurisdiction  of  a  jnstice  is  a  question  of  fact,  which  cannot  be 
examined  on  appeal  when  the  record  does  not  show  a  proper  filing 
of  the  bill  of  exceptions.     Id. 

The  file  mark  of  the  clerk  indorsed  on  the  bill  and  copied  into 
the  record,  is  the  only  proper  evidence  of  the  filing  of  the  bill  of 
exceptions  in  vacation.    Id. 

A  petition  in  an  action  against  a  railroad  company  under  the  43d 
section  of  the  Railroad  Law,  for  the  killing  of  a  eow,  alleged  that 
the  sow  "  strayed  upon  said  railroad  track  and  was  killed  in  conse- 
quence of  the  failure  of  defendant  to  erect  and  maintain  a  good 
and  lawful  fence  on  the  sides  of  its  said  railroad  at  the  point 
where  said  sow  was  killed,  as  in  law  bound  to  do."     Held,  that  the 
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petition  stated  a  good  cause  of  action.     Hannibal  &  St.  Jo  R.  Co. 
v.  Blakeley,  79  Mo.  388. 

This  conrt  will  not  consider  an  objection  based  on  the  want  of 
evidence,  if  the  attention  of  the  trial  court  was  not  called  to  it  in 
the  motion  for  a  new  trial.     Id. 

In  an  action  against  a  railroad  company  for  double  damages  for 
killing  cattle,  a  complaint  which  fails  to  show  that  the  injury  oc- 
curred at  a  point  on  the  road  where  there  should  have  been  fences, 
but  were  none,  or  that  it  was  occasioned  by  the  failure  to  fence,  is. 
•defective,  but  under  the  present  statute  may  be  amended  after  :i|v 
peal  to  the  circuit  court.     Dry  den  v.  Smith,  Receiver,  79  Mo.  525. 

A  petition  or  statement  in  an  action  to  recover  double  damages 
for  the  killing  of  live-stock  on  a  railroad  track  is  insufficient,  unless 
it  alleges  that  the  6took  came  upon  the  track  or  was  killed  in  con- 
sequence of  the  failure  of  the  company  to  erect  and  maintain  law- 
ful fences  or  cattle-guards.  Hannibal  &  St.  Jo  R.  Co.  v.  Hudgens, 
79  Mo.  418. 

A  complaint  filed  before  a  justice  of  the  peace  for  the  killing  of 
live-stock  showed  upon  its  face  that  it  was  intended  to  be  drawn 
under  the  43d  section  of  the  Railroad  Law,  but  failed  to  make 
some  averments  essential  under  that  section.  On  appeal  the  cir- 
cuit court  permitted  the  omission  to  be  supplied  by  amendment. 
Held,  that  this  was  warranted  bv  section  3060,  Revised  Statutes, 
1879,  of  Missouri.     Chicago,  R.  L  &  P.  R.  Co.  v.  King,  79  Mo.  328. 

A  post  and  plank  fence  four  and  one  half  feet  high  is  a  lawful 
fence  within  the  meaning  of  the  43d  section  of  the  Itailroad  Law. 
Id. 

In  an  action  against  a  railroad  company  to  recover  damages  for 
killing  cattle  originating  before  a  justice  of  the  peace,  the  com- 
plaint is  sufficient  on  demurrer,  if  it  states  enough  facts  to  inform 
the  defendant  of  the  nature  of  the  plaintiff^  action,  and  is  so  ex- 
plicit that  a  judgment,  thereon  will  constitute  a  bar  to  another  action 
for  the  same  cause.  Louisville,  N.  C.  &  C.  R.  Co.  v.  Zink,  92  Iud. 
406. 

The  finding  of  the  trial  court  in  such  case  will  not  be  disturbed, 
nor  its  judgment  reversed,  by  the  Supreme  Court,  on  the  mere 
weight  of  the  evidence.     Id. 

A  complaint  before  a  justice  of  the  peace  against  a  railroad  com- 
pany, averring  that  on,  etc.,  at,  etc.,  the  defendant's  servants  wilfully 
and  negligently,  and  without  any  fault  of  the  plaintiff,  ran  its  cars 
upon  the  plaintiff's  mare,  whereby,  etc.,  is  sufficient  after  verdict 
Pennsylvania  Co.  v.  Rusic,  95  Ind.  236. 

"Where,  on  appeal  from  a  justice  of  the  peaqe,  the  complaint  is 
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amended  in  the  circuit  court,  its  sufficiency  is  to  be  determined  by 
the  rules  of  pleading  before  justices  of  the  peace.     Id. 

An  instruction  will  be  reviewed  in  connection  with  others  given, 
and,  thus  considered,  if  the  law  be  correctly  stated,  there  is  no  error. 
Id. 

A  complaint  against  a  railroad  company  before  a  justice  of  the 
peace  for  killing  stock,  under  the  statute,  is  good  without  alleging 
that  the  railroad  was  not  securely  fenced  where  the  animals  entered 
upon  it.     Indianapolis  &  V.  R.  Co.  v.  Sims,  92  Ind.  496. 

Upon  such  a  complaint  charging  a  single  transaction,  by  which 
several  animals  were  killed,  it  is  error  to  admit  evidence  of  more 
than  one  occurrence.     Id. 

#  A  complaint  averring  that  the  plaintiff's  horse  was  killed,  in  the 
county  where  suit  was  brought,  by  the  locomotive  or  cars  of  de- 
fendant at  a  point  where  its  road  was  not  securely  fenced  was  held 
sufficient  on  demurrer.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Davis, 
94  Ind.  601, 

■ 

Defendant  cannot  complain  on  appeal  of  the  overruling  of  a 
demurrer  to  a  clause  in  a  complaint,  when  on  the  trial  a  verdict  is- 
found  in  his  favor  as  to  such  clause.     Id. 

The  evidence  held  sufficient  in  this  case  to  support  the  verdict 
and  the  amount  of  the  recovery.     Id. 

In  an  action  against  a  railroad  company  for  killing  cattle  a  new 
trial  should  not  be  granted  on  the  ground  of  newly  discovered 
evidence,  when  such  evidence  is  only  cumulative  and  impeaching. 
Morrow  v.  Chicago,  R.  I.  &  P.  R.  Co.,  61  Iowa,  487. 

The  fact  that  the  court  below,  on  sustaining  a  demurrer  to  a 
petition  for  a  new  trial,  dismissed  the  petition  and  rendered  judg- 
ment for  costs,  without  waiting  for  the  petitioner  to  amend,  or  to- 
refuse  to  amend,  will  not  be  regarded  as  reversible  error,  when  the 
record  does  not  show  that  the  petitioner  at  any  time  asked  leave  to- 
amend  his  petition.     Id. 

The  Arkansas  statute  (act  of  February  3,  1875)  giving  double 
damages  for  stock  killed  by  railroad  trains  where  the  stock  is  not 
posted  as  required  by  the  statute,  does  not  except  from  the  benefit 
of  that  clause  the  owner  who  has  actual  notice  of  the  killing  with- 
out the  posting,  and  the  court  cannot  except  him.  Memphis  & 
L.  R.  Co.  v.  Carley,  39  Ark.  246. 

It  is  not  settled  by  any  practice  in  the  State  of  Arkansas  whether 
double  damages  should  be  assessed  by  the  jury,  or  only  single  dam- 
ages, to  de  doubled  by  the  court.  Neither  mode  would  be  reversed 
in  the  Supreme  Court.     Id. 
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Section  2  (General  Laws  of  Colorado,  1877,  p.  850)  fixes  the 
liability  of  railroad  companies  for  stock  killed  by  their  endues 
and  cars,  and  section  3  was  designed  to  regulate  the  proceedings 
under  the  act.  The  failnre  of  the  owner  of  stock  killed  to  have 
the  value  appraised  before  bringing  suit,  is  proper  subject  matter 
of  plea  in  abatement.  Atchison,  T.  &  8.  F.  It.  Co.  v.  Lngan,  6 
Col.  338. 

Such  defence  being  of  a  dilatory  character,  an  omission  to  in- 
terpose the  same  at  the  earliest  opportunity  must  be  regarded  as  a 
waiver.     Id. 

An  offer  in  writing  by  a  railroad  company  to  pay  a  certain 
amount  of  money  to  the  owner  of  cattle  killed  by  one  of  its  trains, 
made  to  prevent  litigation,  and  denying  that  such  amount  is  in 
reality  due  the  owner,  is  not  an  unconditional  and  valid  tender. 
Kuhus  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa),  March  18,  1885. 

A  printed  copy  of  the  Herd  Book  in  which  cattle  are  entered, 
and  which  is  regarded  by  persons  engaged  in  breeding  cattle  as  a 
standard  authority,  is  admissible  in  evidence,  in  an  action  for 
damages  for  cattle  killed  by  a  train,  to  show  the  breed  of  the  cattle 
«o  killed.    Id. 
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The  mode  of  citing  the  American  and  English  Railroad  Cases  is  as  follows: 

20  Am.  &  Eng.  R.  R.  Cas. 
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When  company  acquires  right  of  way  abandoned  by  another  company,  latter 
is  under  Iowa  statute  entitled  to  damages,  and  not  the  landowner.  Dubuque 
&  D.  R.  Co.  v.  DiebJ,  xx.  299. 

After  judgment  in  condemnation  proceedings,  company  cannot  abandon  same 
and  so  escape  payment  of  damages.  Drath  v.  Burlington  &  Mo.  R.  R.  Co..  xx. 
885. 

When,  in  Minnesota,  railroad  company  fails  to  pay  final  judgment  in  condem- 
nation proceedings  within  one  year,  judgment  may  be  entered  that  it  has  aban- 
doned same,  and  damages  may  be  awarded  to  landowner  at  rate  of  ten  per  cent 
on  award,  with  attorney's  fee.  Minneapolis  &  N.  W.  R.  Co.  t>.  Woodworth,  xx. 
888. 

When  one  company  has  acquired  right  of  way.  State  cannot  grant  same  to 
another  company  unless  abandoned.  But  when  the  right  of  way  has  been  dis- 
used for  ten  years,  abandonment  may  be  presumed.  Henderson  v.  Central 
Pass.  Ry.  Co.,  xx.  542. 

Company  neglecting  for  five  years  to  build  line  of  road  specified  in  charter, 
and  building  instead  line  to  accommodate  coal-mines  owned  by  stockholders 
forfeits  its  franchises.    State  of  Ohio  t>.  Hazleton  &L.  R.  Co.,  xx  560. 

ACCOBD  AJTD  SATISFACTION. 

Plaintiff  on  trial  for  trespass  testified  that  company  before  entering  on  land 
gave  him  written  agreement  to  settle  for  it,  but  this  was  not  pleaded.  Held, 
that  it  was  not  before  the  court  as  an  accord  an4  satisfaction.  Smith  «.  Combs, 
209. 


ADVBBfflE  POSSESSION. 

Company  entitled  by  contract  to  strip  of  land  of  certain  width  built  track 
and  took  possession.  Held,  that  this  amounted  to  adverse  possession  of  as  much 
land  on  either  side  of  track  as  was  necessary  and  proper  for  use  of  road.  Day 
et  aL  v.  New  York,  P.  &  O.  R.  Co.  et  ai.t  xx.  859. 

AVIJCAL& 

See  Fences. 

Double  damages  may  be  recovered  for  injury  to  cattle  caused  by  defective 
cattle-guard.     Moriaty-t>.  Central  Iowa  R.  Co.,  xx.  488. 

Animals  were  found  dead  in  ihis  case  under  such  circumstances  that  jury 
might  infer  that  killing  was  caused  by  defects  in  fences  or  cattle-guards.  Agnew 
«.  Central  R.  Co.,  xx.  441. 

When  animal  enters  on  track  from  highway  bv  reason  of  insufficient  cattle- 
guards  and  is  killed  by  train,  company  is  liable.  Whitewater  R.  Co.  v.  Bridgett, 
448. 
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Company  is  liable  for  injury  to  cattle  caused  by  unnecessarily  placing  wing- 
fences  and  cattle- pit  fifty  feet  from  highway  crossing.  Louisville,  N.  JL  A  C. 
R  Co.  r.  Porter,  xx.  446. 

Fact  that  adjoining  landowner  may  have  erected  fence  does  not  excuse  rail- 
road company  from  (cueing.     Louisville,  N.  A.  &  C.  R  Co.  t>.  While,  xx.  449. 

Parly  agreed  to  release  company  from  litibility  for  killing  cattle  by  reason  of 
failure" m  build  proper  fences,  if  they  would  furnish  him  with  cattle-pass.  Held, 
thai  uutil  pass  was  constructed  release  was  inoperative.  Terre  Haute  &  Ind. 
R  Co.  r.  Flanigan.  xx.  452. 

Justice  of  peace  in  township  adjoining  that  in  which  stock  are  killed  has 
jurisdiction  of  suit  to  recover  damages.  Missouri  Pacific  R  Co.  v.  Fitterling, 
xx  4o4. 

There  ran  be  no  recovery  for  killing  live-stock  coming  upon  track  through 
gate  with  latent  defect  in  fastening,  when  there  is  no  proof  that  company  knew 
of  defect    Missouri  Pacific  R  Co.  v.  Fitterling,  xx.  454. 

Neither  cat  tie-guards  nor  cross  fences  need  be  constructed  at  farm -crossings. 
Missouri  Pacific  R  Co.  v.  Fitterling,  xx.  454. 

Parol  contract  to  fence  does  not  run  with  land,  but  written  agreement  does- 
so  run.  and  is  enforceable  against  grantees.  Kentucky  Central  R  Co.  t.  Ken- 
nev.  xx.  458. 

When  company  has  failed  to  maintain  fence  in  accordance  with  contract,  and 
in  consequence  cattle  come  on  track  and  are  killed,  company  is  liable.  Ken- 
tucky Central  R.  Co.  t>.  Kenney,  xx.  458. 

When  company  has  failed  to  maintain  fence,  and  adjoining  landowner  with* 
knowledge  of  defect  turns  out  his  horse  in  pasture,  who  thereupon  escapes  on* 
track  and  is  killed,  company  is  liable.  Doctrine  of  contributory  negligence 
does  not  apply.     Congdon  v.  Central  Vt.  R  Co.,  xx.  460. 

When  pertou  turns  out  bull  to  pasture  in  his  own  inclosed  field,  and  railroad 
company  owns  strip  of  land  through  the  field  occupied  by  its  track  and  fails  to 
fence  same,  and  bull  is  killed  in  consequence,  held,  that  bull  was  not  straying  at 
large  so  as  to  defeat  recovery.  Gooding  9.  Atchison,  T.  &  S.  F.  R  Co.,  xx. 
466. 

Party  knowing  that  severe  storm  has  occurred  which  prostrated  fences  gener- 
ally is  guilty  of  contributor)'  negligence  in  turning  cattle  out  within  forty-eight 
hours  upon  inclosed  land  without  inquiry  as  lo  condition  of  railroad  fences. 
Carey  *.  Chicago.  M.  &  St.  P.  R  Co.,  xx.  469. 

Company  is  only  bound  to  use  reasonable  care  in  repairing  fences.  Carey  «.. 
Chicago,  M.  &  St.  P.  R  Co..  xx.  469. 

Prima  facie  presumption  of  negligence  afforded  by  killing  of  cattle  is  not  im- 
paired by  local  act  requiring  stock  "to  be  fenced  in.  Roberts  ©.  Richmond  * 
Danville  R  Co..  xx.  478. 

Fact  that  stock  law  makes  it  unlawful  to  allow  cattle  to  run  at  large  does  not 
exempt  company  from  liability  for  negligently  killing  cattle.  Roberts  0.  Rich- 
mond &  Danville  R.  Co.,  xx.  478. 

Measure  of  damages  for  killing  cow  is  difference  between  her  value  alive  and 
that  of  the  beef.     Roberts  r.  Richmond  &  Danville  R  Co.,  xx.  478. 

Company  is  liable  for  killing  swine  at  point  where  it  has  failed  to  fence  its 
road.  No  proof  of  negligence  is  necessary,  thougftswiue  were  ruuning  at  large, 
contrary  to  law.     Lee  t>.  Minneapolis  &  St.  L.  R.  Co.,  xx.  476. 

Company  is  bound  to  build  such  a  fence  as  will  prevent  swine  from  straying 
on  track.     Lee  0.  Minneapolis  &  St.  L.  R  Co.,  xx.  476. 

Allowing  hogs  to  run  at  large  near  railroad  track  is  not  such  "wilful  act"  of 
owner  as  will  exonerate  company  from  liability  for  killing  them  by  failure  to 
fence.     Lee  v.  Minneapolis  &  St.  L.  R  Co.,  xx.  476. 

Company  is  liable  for  killing  horse  straying  in  violation  of  night-herd  law 
when  accident  is  occasioned  by  failure  to  fence.  Kibbs  v.  Minneapolis  &  St.  L. 
R  Co.,  xx.  478. 

Party  is  not  guilty  of  contributor}'  negligence  in  turning  mule  out  of  his  in* 
closure.     Farmer  v.  Wilmington  &  W.  R  Co.,  xx.  481. 

Company  is  liable  for  killing  animal,  notwithstanding  contributory  negligence 
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of  owner,  when  injury  could  have  been  avoided  by  exercise  of  proper  care. 
Farmer  v.  Wilmington  &  W.  R.  Co.,  xx.  481. 

Boy  was  riding  horse  along  road  parallel  with  track.  Horse  became  fright- 
ened, and  ran  upon  track  at  point  where  company  had  failed  to  fence.  Horse 
was  run  over  and  boy  injured.  Held,  that  question  of  contributory  negligence 
on  part  of  boy,  considering  his  age  and  condition,  was  for  the  jury.  Hynes  tK 
San  Francisco  &  N.  P.  R.  Co.,  xr.  486. 

In  action  for  killing  animal  occasioned  by  failure  to  fence,  attorney's  fee  may 
be  assessed  in  same  suit  brought  to  recover  damages.  Peoria,  D.  <fc  E.  R  Co.  & 
Duggan.  xx.  489. 

Legislature  may  authorize  recovery  of  an  attorney's  fee  in  suits  against  rail- 
road companies  for  killing  cattle  occasioned  by  failure  to  fence.  Peoria,  D.  & 
E.  R.  Co.  v.  Duggan,  xx.  489. 

In  actions  against  railroad  company  for  killing  or  injuring  cattle  by  reason  of 
failure  to  fence,  no  notice  need  be  given  of  intention  to  claim  attorney's  fee. 
Peoria,  D.  &  E.  R.  Co.  v.  Duggan,  xx.  489. 

Payment  to  owner  of  mule  of  damages  for  killing  it  does  not  preclude  re- 
covery of  damages  by  trustee  of  mule  under  trust  deed  of  existence  of  which 
company  had  notice.    Loeb  v.  Chicago,  St.  L.  &  N.  O.  R  Co.,  xx.  6501 

The  test  of  the  jurisdiction  of  the  justice's  court  in  an  action  for  the  value  of 
cattle  killed  by  a  railroad  company  is  the  sum  sued  for,  unless  the  court  or  jury 
is  satisfied  that  the  amount  has  been  intentionally  diminished  for  the  purpose  of 
giving  the  court  jurisdiction.    Ross  v.  Natchez  R  R.  Co.,  xx.  650. 

It  is  erroneous  to  charge  the  jury  that  if  they  believe  the  cattle  worth  more 
than  one  hundred  and  fifty  dollars  they  should  find  for  the  defendant;  for  an 
honest  mistake  by  the  plaintiff  as  to  its  value  will  not  defeat  the  action,  but  the 
verdict  must  be  limited  to  one  hundred  and  fifty  dollars  and  interest.  Ross  v, 
Natchez  R  R.  Co.,  xx.  650. 

In  an  action  against  a  railroad  company  for  the  value  of  a  mule  killed  by  its 
train,  after  the  engineer  has  testified  for  the  defendant  that  the  animal  was  so 
close  when  seen  that  the  engine  could  not  be  stopped,  testimony  is  admissible, 
in  rebuttal,  to  show  evidences  that  it  ran  some  distance  along  the  road-bed  be- 
fore it  was  struck.    Ross  v.  Natchez  R.  R  Co.,  xx.  650. 

A  defendant  in  a  justice's  court,  who  appeals  from  a  judgment  by  default  on 
personal  service  apparently  regular,  cannot  avail  himself  in  the  circuit  court  of 
the  fact  that  he  received  no  copy  of  the  summons.  Mobile  &  Ohio  R.  R  Co.  e. 
Dale,  xx.  651. 

The  burden  of  showing  care  placed  on  a  railroad  company  under  the  statute 
by  proof  that  its  train  killed  an  animal  is  not  met  by  evidence  that  the  whistle 
was  heard  blowing  at  the  time  of  the  occurrence.  Mobile  &  Ohio  R.  R  Co.  e. 
Dale.  xx.  651. 

Railroad  company  considered  as  incorporated  under  act  passed  after  passage 
of  general  act  requiring  construction  of  fences.  Rockwell  v.  New  York  &  N. 
E.R  Co.,  xx.  651. 

In  an  action  under  the  Missouri  statute  against  a  railroad  company  for  double 
damages  for  killing  stock,  the  complaint  need  not  specifically  ulfege  that  the 
injury  was  occasioned  by  the  failure  to  fence  or  to  maintain  cattle-guards,  or 
that  ihe  injury  was  not  within  the  limits  of  an  incorporated  city  or  town.  It  is 
sufficient  if  these  facts  may  be  inferred  from  the  allegations  of  the  complaint 
Missouri  Pac.  R  Co.  v.  Campbell,  xx.  651. 

A  petition  in  an  action  for  the  killing  of  a  sow  alleged  that  the  sow  "  strayed 
upon  said  railroad  track  and  was  killed  in  consequence  of  the  failure  of  defend- 
ant to  erect  and  maintain  a  good  and  lawful  fence  on  the  sides  of  its  said  rail- 
road at  the  point  where  said  sow  was  killed,  as  in  law  bound  to  do.'*  Held,  that 
the  petition  stated  a  good  cause  of  action.  Hannibal  &  St.  Jo  R  Co.  t>.  Blake- 
ley,  xx.  651. 

In  an  action  against  a  railroad  company  for  double  damages  for  killing  cattle, 
a  complaint  which  fails  to  show  that  the  injury  occurred  at  a  point  on  the  road 
where  there  should  have  been  fences  but  were  none,  or  that  it  was  occasioned 
by  the  failure  to  fence,  is  defective,  but  under  the  present  statute  may  be 
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amended  after  appeal  to  the  'circuit  court.    Dryden  v.  Smith,  Receiver, 
652. 

A  petition  or  statement  in  an  action  to  recover  double  damages  for  the  killing 
of  live-stock  on  a  railroad  track  is  insufficient,  unless  it  alleges  that  tbe  stock 
came  upon  the  track  or  was  killed  in  consequence  of  the  failure  of  the  company 
to  erect  and  maintain  lawful  fences  or  cattle-guards.  Hannibal  &  St.  Jo  R.  Co. 
v.  Hudgens,  xx.  652. 

A  complaint  filed  before  a  justice  of  the  peace  for  the  killing  of  live-stock 
showed  upon  its  face  that  it  was  intended  to  be  drawn  under  the  43d  section  of 
the  Railroad  Law,  but  failed  to  make  some  averments  essential  under  that 
flection.  On  appeal  the  circuit  court  permitted  the  omission  to  be  supplied  by 
amendment.  Held,  that  this  was  warranted  by  section  3060,  Revised  Statutes, 
1879,  of  Missouri.     Chicago,  R.  I.  &  P.  R.  Co.  v.  King,  xx.  652. 

A  pqst  and  plank  fence  four  and  one  half  feet  high  is  a  lawful  fence  within 
the  meaning  of  the  43d  section  of  the  Railroad  Law.  Chicago,  R.  I.  &  P.  R  Co. 
«.  King,  xx.  652. 

In  an  action  against  a  railroad  company  to  recover  damages  for  killing  cattle 
originating  before  a  justice  of  the  peace,  the  complaint  is  sufficient  on  demurrer 
if  it  states  enough  facts  to  inform  the  defendant  of  the  nature  of  the  plaintiffs 
action,  and  is  so  explicit  that  a  judgment  thereon  will  constitute  a  bar  to 
another  action  for  the  same  cause  Louisville,  N.  C.  &  C.  R.  Co.  v.  Ziuk,  xx. 
652. 

A  complaint  before  a  justice  of  tbe  peace  against  a  railroad  company,  averring 
that,  on,  etc.,  at,  etc.,  the  defendant's  servants  wilfully  and  negligently,  ana 
without  any  fault  of  the  plaintiff,  ran  its  cars  upon  the  plaintiff's  mare,  where- 
by, etc.,  is  sufficient  after  verdict.     Pennsylvania  Co.  v.  Rusic,  xx.  652. 

Where,  on  appeal  from  a  justice  of  the  peace,  the  complaint  is  amended  in  the 
circuit  court,  its  sufficiency  is  to  be  determined  by  the  rules  of  pleading  before 
Justices  of  the  peace.     Pennsylvania  Co.  v.  Rusic,  xx.  652. 

A  complaint  against  a  railroad  company  before  a  justice  of  the  peace  for  kill- 
ing stock,  under  the  statute,  is  good  without  alleging  that  the  railroad  was  not 
securely  fenced  where  the  animals  entered  upon  it.  Indianapolis  &  V.  R  Co.  *. 
Sims,  xx.  658. 

Upon  such  a  complaint  charging  a  single  transaction,  by  which  several 
animals  were  killed,  it  is  error  to  admit  evidence  of  more  than  one  occurrence. 
Indianapolis  &V.  R.  Co.  v.  Sims.  xx.  658. 

A  complaint  averring  that  the  plaintiff's  horse  was  killed,  in  the  county  where 
suit  was  brought,  by  the  locomotive  or  cars  of  defendant  at  a  point  where  its 
road  was  not  securely  fenced,  was  held  sufficient  on  demurrer.  Louisville,  N.  A. 
&  C.  R.  Co.  v.  Davis,  xx.  658.  • 

The  Arkansas  statute  giving  double  damages  for  stock  killed  by  railroad 
trains  where  the  stock  is  not  posted  as  required  by  the  statute  does  not  except 
from  the  benefit  of  that  clause  the  owner  who  has  actual  notice  of  the  killiug 
without  the  posting,  and  the  court  cannot  except  him.  Memphis  &  L.  R.  Co.  «. 
Carley,  xx.  653. 

It  is  not  settled  by  any  practice  in  this  State  whether  double  damages  should 
be  assessed  by  the  jury,  or  only  single  damages,  to  be  doubled  by  the  court. 
Neither  mode  would  be  reversed  in  the  Supreme  Court  Memphis  &  L.  R  Co. 
«.  Carley,  xx.  653. 

Section  2  (General  Laws  of  Colorado,  1877,  p/850)  fixes  tbe  liability  of  railroad 
companies  for  stock  killed  by  their  engines  and  cars,  and  section  3  was  designed 
to  regulate  the  proceedings  under  the  act.  The  failure  of  the  owner  of  stock 
killed  to  have  the  value  appraised  l>efore  bringing  suit,  is  proper  subject  matter 
of  plea  in  abatement.     Atchison,  T.  &  8.  F.  K.  Co.  v.  Lugan,  xx.  654. 

Such  defence  being  of  dilatory  character,  an  omission  to  interpose  the  same 
at  the  earliest  opportunity  must  be  regarded  as  a  waiver.  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Lugan.  xx.  654. 

A  printed  copy  of  the  Herd  Book  in  which  cattle  are  entered,  and  which  is 
regarded  by  persons  engaged  in  breeding  cattle  as  a  standard  authority,  in  ad- 
missible in  evidence,  in  an  action  for  damages  for  cattle  killed  by  a  train,  to 
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show  the  breed  of  the  cattle  so  killed.    Euhns  v.  Chicago,  M.  &  St.  P.  R.  Co. 
Hlowa),  xx.  654. 

An  offer  in  writing  by  a  railroad  company  to  pay  a  certain  amount  of  money 
to  the  owner  of  cattle  killed  by  one  of  its  trains,  made  to  prevent  litigation,  and 
denying  that  such  amount  is  in  reality  due  the  owner,  is  not  an  unconditional 
■and  valid  teuder.    Euhns  v,  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa),  xx.  654. 

APPEALS. 

See  Eminent  Domain. 

Objections  to  competency  of  jurors  must  be  made  on  trial  to  be  available  in 
appellate  court.     Hastings  &  G.  I.  R.  Co.  v.  Iugalls,  xx.  60. 

Appellate  court  will  not  consider  objections  to  instructions  under  general 
assignment  of  "  errors  of  law  occurring  at  the  trial."  Hastings  &  G.  I.  R.  Co.  t>. 
Iugnlls,  xx.  60. 

General  exception  to  instructions  part  of  which  are  proper  is  not  available  on 
appeal.     Russell  v.  St.  Paul,  M.  &  M  R.  Co.,  xx.  191. 

Appellate  court  will  not  reverse  for  admission  of  evidence  admissible  upon 
any  issue,  no  matter  how  objectionable  questions  are,  when  ground  of  objection 
is  not  staled  in  bill  of  exceptions.  Houston,  E.  &  W.  Texas  R.  Co.  v.  Adams 
4tcU.%  xx.  246. 

Plaintiff  after  evidence  was  in  obtained  leave  to  amend  complaint  by  increas- 
ing damages  claimed.  Verdict  was  for  less  than  originally  claimed. .  Held, 
that  there  was  no  error  calling  for  reversal.  Currie  v.  Natchez,  J.  &  C.  R.  Co., 
xx.  803. 

Certificate  to  give  appellate  court  jurisdiction  where  amount  involved  is  less 
than  $100  must  itself  state  question  to  be  determined  and  not  merely  refer  to 
record  therefor.  Buchanan  Co.  Bank  v.  Cedar  Rapids,  I.  F.  &  N.  W .  R.  Co., 
xx.  417. 

Motion  to  strike  out  evidence  set  out  in  abstract  because  not  preserved  by  bill 
•of  exceptions  must  be  decided  by  record  alone.  Motion  was  granted  in  this 
case.     Moriaty  v.  Central  Iowa  R.  Co.,  xx.  488. 

When,  from  answers  to  special  interrogatories,  it  appears  that  erroneous  in- 
struction did  not  influence  verdict,  error  is  not  available.  Whitewater  R.  R.  Co. 
«.  Bridgett,  xx.  448. 

Erroneous  instruction  which  could  not  possibly  have  injured  appellant  is  not 
available  on  error.    Louisville,  N.  A.  &  C.  R.  Co.  v.  Porter,  xx.  446. 

When  instructions,  taken  as  a  whole,  state  law  correctly,  refusal  to  give 
•correct  instruction  or  imperfection  in  single  instruction  is  not  available  error. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  White,  xx.  449. 

Act  of  assembly  giving  attorney^  fee  in  appeals  to  which  corporation  is  a 
party  is  unconstitutional,  because  violative  of  constitutional  provision  as  to 
-equality  before  the  law.  Chicago,  St.  L.  &  N.  O.  R.  R.  Co.  v.  Moss  &  Co., 
-xx.  555. 

Jurisdiction  of  a  justice  is  a  question  of  fact,  which  cannot  be  examined  on 
appeal  when  the  record  does  not  show  a  proper  filing  of  the  bill  of  exceptions. 
Missouri  Pac.  R.  Co.  «.  Campbell,  xx.  651. 

The  file-mark  of  the  clerk  indorsed  on  the  bill  and  copied  into  the  record,  is 
the  only;  proper  evidence  of  the  filing  of  the  bill  of  exceptions  in  vacation.  Mis- 
souri Pac.  R.  Co.  v.  Campl>el1,  xx.  651. 

Appellate  court  will  not  consider  an  objection  based  on  the  want  of  evidence, 
if  the  atttention  of  the  trial  court  was  not  called  to  it  in  the  motion  for  a  new 
•trial.     Hannibal  &  St.  Jo  R.  R.  Co.  v.  Blakeley,  xx.  651. 

The  finding  of  the  trial  court  in  such  case  will  not  be  disturbed,  nor  its  judg- 
ment reversed,  by  the  Supreme  Court,  on  the  mere  weight  of  evidence.  Louis- 
ville N.  A.  &  C.  R.  Co.  v.  Zink,  xx.  652. 

Defendant  cannot  complain  on  appeal  of  the  overruling  of  a  demurrer  to  a 
clause  in  a  complaint,  when  on  the  trial  a  verdict  is  found  in  his  favor  as  to  such 
clause.     Louisville,  N.  A.  &  C.  R.  Co.  u.  Davis,  xx.  658. 

The  fact  that  the  court  below,  on  sustaining  a  demurrer  to  a  petition  for  a  new1 
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Company  is  liable  for  injury  to  cattle  caused  by  unnecessarily  placing  wing- 
fences  and  cattle- pit  fifty  feet  from  highway  crossing.  Louisville,  N.  A.  &  C. 
R.  Co.  v.  Porter,  xx.  446. 

Fact  that  adjoining  landowner  may  have  erected  fence  does  not  excuse  rail- 
roml  company  from  fencing.    Louisville,  N.  A.  &  C.  11  Co.  t.  White,  xx.  449. 

Party  agreed  to  release  company  from  liiibility  for  killing  cattle  by  reason  of 
failure  to  build  proper  fences,  if  they  would  furnish  him  with  cattle  pass.  Held, 
that  uutil  pass  was  constructed  release  was  inoperative.  Terre  Haute  &  Ind. 
R.  Co.  v.  Fianigan,  xx.  452. 

Justice  of  peace  in  township  adjoining  that  in  which  stock  are  killed  baa 
Jurisdiction  of  suit  to  recover  damages.  Missouri  Pacific  R.  Co.  v.  Fitterling, 
xx.  454. 

There  can  be  no  recovery  for  killing  live-stock  coming  upon  track  through 
gate  with  latent  defect  in  fastening,  when  there  is  no  proof  that  company  knew 
of  defect.    Missouri  Pacific  R.  Co.  v.  Fitterling,  xx.  454. 

Neither  cattle-iruards  nor  cross  fences  need  be  constructed  at  farm -crossings. 
Missouri  Pacific  It.  Co.  t.  Fitterling,  xx.  454. 

Parol  contract  to  fence  does  not  run  with  land,  but  written  agreement  doea 
so  run.  and  is  enforceable  against  grantees.  Kentucky  Central  K.  Co.  t.  Ken- 
nev,  xx.  458. 

When  company  has  failed  to  maintain  fence  in  accordance  with  contract,  and 
in  consequence  cattle  come  on  track  and  are  killed,  company  is  liable.  Ken- 
tucky Central  R.  Co.  v.  Kenney,  xx.  458. 

When  company  has  failed  to  maintain  fence,  and  adjoining  landowner  with 
knowledge  of  defect  turns  out  his  horse  in  pasture,  who  thereupon  escapes  on/ 
track  and  is  killed,  company  is  liable.  Doctrine  of  contributory  negligence 
does  not  apply.    Congdon  v.  Central  Vt.  R.  Co.,  xx.  460. 

When  person  turns  out  bull  to  pasture  in  his  own  inclosed  field,  and  railroad 
company  owns  strip  of  land  through  the  field  occupied  by  its  track  and  fails  to- 
fence  same,  and  bull  is  killed  in  consequence,  held,  that  bull  was  not  straying  at 
large  so  aa  to  defeat  recovery.    Gooding  v.  Atchison,  T.  &  S.  F.  R.  Co.,  xx* 
466. 

Party  knowing  that  severe  storm  has  occurred  which  prostrated  fences  gener- 
ally is  guilty  of  contributory  negligence  in  turning  cattle  out  within  forty-eight 
hours  upon  inclosed  land  without  inquiry  as  to  condition  of  railroad  fences. 
Carey  t>.  Chicago.  M.  &  St.  P.  R.  Co.,  xx.  469. 

Company  is  only  bound  to  use  reasonable  care  in  repairing  fences.  Carey  «.. 
Chicago,  M.  &  St.  P.  R.  Co.,  xx.  460. 

Prima  facie  presumption  of  negligence  afforded  by  killing  of  cattle  is  not  im- 
paired by  local  act  requiring  stock  to  be  fenced  in.  Roberts  v.  Richmond  * 
Danville  R.  Co.,  xx.  478. 

Fact  that  stock  law  makes  it  unlawful  to  allow  cattle  to  run  at  large  does  not 
exempt  company  from  liability  for  negligently  killing  cattle.  Roberts  v.  Rich- 
mond &  Danville  R.  Co.,  xx.  478. 

Measure  of  damages  for  killing*  cow  is  difference  between  her  value  alive  and 
that  of  the  beef.     Roberts  r.  Richmond  &  Danville  R.  Co.,  xx.  478. 

Company  is  liable  for  killing  swine  at  point  where  it  has  failed  to  fence  its 
road.  No  proof  of  negligence  is  necessary,  thougffswiue  were  running  at  large, 
contrary  to  law.     Lee  e.  Minneapolis  &St.  L.  R.  Co..  xx.  476. 

Company  is  bound  to  build  such  a  fence  as  will  prevent  swine  from  straying 
on  truck.     Lee  v.  Minneapolis  &  St.  L.  R.  Co.,  xx.  476. 

Allowing  hogs  to  run  at  large  near  railroad  track  is  not  such  "wilful  act"  of 
owner  as  will  exonerate  company  from  liability  for  killing  them  by  failure  to 
fence.     Lee  v.  Minneapolis  &  St.  L.  R.  Co.,  xx.  476. 

Company  is  liable  for  killing  horse  straying  in  violation  of  night-herd  law 
when  accident  is  occasioned  by  failure  to  fence.  Kibbs  v.  Minneapolis  &  St.  L. 
R.  Co.,  xx.  478. 

Party  is  not  guilty  of  contributory  negligence  in  turning  mule  out  of  bis  n> 
closure.    Farmer  v.  Wilmington  &  W.  R.  Co.,  xx.  481. 

Company  is  liable  for  killing  animal,  notwithstanding  contributory  negligenec 
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of  owner,  when  injury  could  have  been  avoided  by  exercise  of  proper  care. 
Farmer  v.  Wilmington  &  W.  R.  Co.,  xx.  481. 

Boy  was  riding  horse  along  road  parallel  with  track.  Horse  became  fright- 
ened, and  ran  upon  track  at  point  where  company  had  failed  to  fence.  Horse 
was  run  over  and  boy  injured.  Held,  that  question  of  contributory  negligence 
on  part  of  boy,  considering  his  age  and  condition,  was  for  the  jury,  fiynes  tn 
San  Francisco  &  N.  P.  R.  Co.,  xr.  486. 

In  action  for  killing  animal  occasioned  by  failure  to  fence,  attorney's  fee  may 
be  assessed  in  same  suit  brought  to  recover  damages.  Peoria,  D.<fe  £.  R.  Co.  n, 
Duggan.  xx.  489. 

Legislature  may  authorize  recovery  of  an  attorney's  fee  in  suits  against  rail- 
road companies  for  killing  cattle  occasioned  by  failure  to  fence.  Peoria,  D.  & 
E.  R.  Co.  v.  Duggan,  xx.  489. 

In  actions  against  railroad  company  for  killing  or  injuring  cattle  by  reason  of 
failure  to  fence,  no  notice  need  be  given  of  intention  to  claim  attorney's  fee. 
Peoria,  D.  &  E.  R.  Co.  v.  Duggan,  xx.  489. 

Payment  to  owner  of  mule  of  damages  for  killing  it  does  not  preclude  re- 
covery of  damages  by  trustee  of  mule  under  trust  deed  of  existence  of  which 
company  had  notice.    Loeb  v.  Chicago,  St.  L.  &  N.  O.  R  Co.,  xx.  6501 

The  test  of  the  jurisdiction  of  the  justice's  court  in  an  action  for  the  value  of 
cattle  killed  by  a  railroad  company  is  the  sum  sued  for,  unless  the  court  or  jury 
is  satisfied  that  the  amount  has  been  intentionally  diminished  for  the  purpose  of 
giTing  the  court  jurisdiction.    Ross  «.  Natchez  R.  R.  Co..  xx.  650. 

It  is  erroneous  to  charge  the  jury  that  if  they  believe  the  cattle  worth  more 
than  one  hundred  and  fifty  dollars  they  should  find  for  the  defendant;  for  an 
honest  mistake  by  the  plaintiff  as  to  its  value  will  not  defeat  the  action,  but  the 
Terdict  must  be  limited  to  one  hundred  and  fifty  dollars  and  interest  Ross  «. 
Natchez  R.  R.  Co.,  xx.  650. 

In  an  action  against  a  railroad  company  for  the  value  of  a  mule  killed  by  its 
train,  after  the  engineer  has  testified  for  the  defendant  that  the  animal  was  so 
close  when  seen  that  the  engine  could  not  be  stopped,  testimony  is  admissible, 
in  rebuttal,  to  show  evidences  that  it  ran  some  distance  along  the  road-bed  be- 
fore it  was  struck.    Ross  «.  Natchez  R.  R.  Co.,  xx.  650. 

A  defendant  in  a  justice's  court,  who  appeals  from  a  judgment  by  default  on 
personal  service  apparently  regular,  cannot  avail  himself  in  the  circuit  court  of 
the  fact  that  he  received  no  copy  of  the  summons.  Mobile  &  Ohio  R.  R.  Co.  «. 
Dale,  xx.  651. 

The  burden  of  showing  care  placed  on  a  railroad  company  under  the  statute 
by  proof  that  its  train  killed  an  animal  is  not  met  by  evidence  that  the  whistle 
was  heard  blowing  at  the  time  of  the  occurrence.  Mobile  &  Ohio  R.  R.  Co.  «. 
Dale,  xx.  651. 

Railroad  company  considered  as  incorporated  under  act  passed  after  passage 
of  general  act  requiring  construction  of  fences.  Rockwell  v.  New  York  &  N. 
E.  R.  Co.,  xx.  651. 

In  an  action  under  the  Missouri  statute  against  a  railroad  company  for  double 
damages  for  killing  stock,'  the  complaint  need  not  specifically  u liege  that  the 
injury  was  occasioned  by  the  failure  to  fence  or  to  maintain  cattle-guards,  or 
that  ihe  injury  was  not  within  the  limits  of  an  incorporated  city  or  town.  It  is 
sufficient  if  these  facts  may  be  inferred  from  the  allegations  of  the  complaint 
Missouri  Pac.  R.  Co.  v.  Campbell,  xx.  651. 

A  petition  in  an  action  for  the  killing  of  a  sow  alleged  that  the  sow  "  strayed 
upon  said  railroad  track  and  was  killed  in  consequence  of  the  failure  of  defend- 
ant to  erect  and  maintain  a  good  and  lawful  fence  on  the  sides  of  its  said  rail- 
road at  the  point  where  said  sow  was  killed,  as  in  law  bound  to  do.'*  Held,  that 
the  petition  stated  a  good  cause  of  action.  Hannibal  &  St  Jo  R.  Co.  v.  Blake- 
ley,  xx.  651. 

In  an  action  against  a  railroad  company  for  double  damages  for  killing  cattle, 
a  complaint  which  fails  to  show  that  the  injury  occurred  at  a  point  on  the  road 
where  there  should  have  been  fences  but  were  none,  or  that  it  was  occasioned 
by  the  failure  to  fence,  is  defective,  but  under  the  present  statute  may  be 
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amended  after  appeal  to  the  'circuit  court    Dryden  t>.  Smith,  Receiver,  xx. 
652. 

A  petition  or  statement  in  an  action  to  recover  double  damages  for  the  killing 
of  live-stock  on  a  railroad  track  is  insufficient  uuless  it  alleges  Unit  the  slock 
came  upon  the  track  or  was  killed  in  consequence  of  the  failure  of  the  company 
to  erect  and  maintain  lawful  fences  or  cattle-guards.  Hannibal  &  St.  Jo  R.  Co. 
r.  Uudgeos.  xx.  653. 

A  complaint  filed  before  a  justice  of  the  peace  for  the  killing  of  live-stock 
showed  upon  its  face  that  it  was  intended  to  be  drawn  under  the  43d  section  of 
the  Railroad  Law,  but  failed  to  make  some  averments  essential  under  that 
section.  Ou  appeal  the  circuit  court  permitted  the  omission  to  be  supplied  by 
amendment  lidd,  that  this  was  warranted  by  section  3060.  Revised  Statutes, 
1879,  of  Missouri.     Chicago,  R  1.  &  P.  R.  Co.  t\  King,  xx.  652. 

A  post  and  plauk  fence  four  and  one  half  feet  high  is  a  lawful  fence  within 
the  meaning  of  the  43d  section  of  the  Railroad  Law.  Chicago,  R.  I.  &  P.  R  Co. 
«.  King.  xx.  652. 

In  ail  action  against  a  railroad  company  to  recover  damages  for  killing  cattle 
originating  before  a  justice  of  the  peace,  the  complaint  is  sufficient  on  demurrer 
if  It  states  enough  facts  to  inform  the  defeudant  of  the  nature  of  the  plaintiffs 
action,  and  is  so  explicit  that  a  judgment  thereon  will  constitute  a  bar  to 
another  action  for  the  same  cause  Louisville,  N.  C.  &  C.  R  Co.  «.  Zink,  xx. 
652. 

A  complaint  before  a  justice  of  the  peace  against  a  railroad  company,  averring 
that,  on,  etc.,  at,  etc.,  the  defendant's  servants  wilfully  and  negligently,  and 
without  any  fault  of  the  plaintiff,  ran  its  cars  upon  the  plaintiff's  inn  re,  where- 
by, etc.,  is  sufficient  after  verdict     Pennsylvania  Co.  v.  Kusic,  xx.  652. 

Where,  on  appeal  from  a  justice  of  the  peace,  the  complaint  is  amended  in  the 
circuit  court  its  sufficiency  is  to  be  determined  by  the  rules  of  pleading  before 
Justices  of  the  peace.     Pennsylvania  Co.  e.  Rusic,  xx.  652. 

A  complaint  against  a  railroad  company  before  a  justice  of  the  peace  for  kill- 
ing stock,  under  the  statute,  is  good  without  alleging  that  the  railroad  was  not 
securely  fenced  where  the  animals  entered  upon  it  Indianapolis  &  V.  R  Co.  *. 
Sims,  xx.  653. 

Upon  such  a  complaint  charging  a  single  transaction,  by  which  several 
animals  were  killed,  it  is  error  to  admit  evidence  of  more  than  one  occurrence. 
Indianapolis  A  V.  R  Co.  e.  Sims.  xx.  653. 

A  complaint  averring  that  the  plaintiff's  horse  was  killed,  in  the  county  where 
suit  was  brought  by  the  locomotive  or  cars  of  defendant  at  a  point  where  its 
load  was  not  securely  fenced,  was  held  sufficient  on  demurrer.  Louisville,  N.  A. 
&  C.  R  Co.  e.  Davis,  xx.  658.  • 

The  Arkansas  statute  giving  double  damages  for  stock  killed  by  railroad 
trains  where  the  stock  is  not  posted  as  required  by  the  statute  does  not  except 
from  the  benefit  of  that  clause  the  owner  who  has  actual  notice  of  the  killing 
without  the  posting,  and  the  court  cannot  except  him.  Memphis  &  L.  R.  Co.  v. 
Carley,  xx.  653. 

It  is  not  settled  by  any  practice  in  this  State  whether  double  damages  should 
be  assessed  by  the  jury,  or  only  single  damages,  to  be  doubled  by  the  court 
Neither  mode  would  be  reversed  in  the  Supreme  Court.  Memphis  &  L.  R  Co. 
9.  Carley.  xx.  653. 

Section  2  (General  Laws  of  Colorado,  1877,  p.' 850)  fixes  the  liability  of  railroad 
companies  for  stock  killed  by  their  engines  and  cars,  and  section  3  was  designed 
to  regulate  the  proceedings  under  the  act.  The  failure  of  the  owner  of  *Hfk 
killed  to  have  the  value  appraised  liefore  bringing  suit,  is  proper  subject  mailer 
of  plea  in  abatement     Atchison,  T.  &  8.  F.  ft.  Co.  v.  Lugan,  xx.  654. 

Such  defence  being  of  dilatory  character,  an  omission  to  inrerpose  the  same 
at  the  earliest  opportunity  must  be  regarded  as  a  waiver.  Atchison,  T.  &  S.  F. 
R  Co.  v.  Lugan,  xx.  654. 

A  printed  copy  of  the  Herd  Book  in  which  cattle  are  entered,  and  which  is 
regarded  by  persons  engjiged  in  breeding  caitle  as  a  standard  authority,  is  ad- 
missible in  evidence,  in  an  action  for  damages  for  cattle  killed  by  a  train,  to 
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show  the  breed  of  the  cattle  so  killed.    Euhns  v.  Chicago,  M.  &  St.  P.  R  Co. 
«<Iowa)y  xx.  654. 

Au  offer  in  writing  by  a  railroad  company  to  pay  a  certain  amount  of  money 
to  the  owner  of  cattle  killed  by  one  of  its  trains,  made  to  prevent  litigation,  and 
denying  that  such  amount  is  in  reality  due  the  owner,  is  not  an  unconditional 
-and  valid  tender.     Euhns  t\  Chicago,  M.  &  SL  P.  R.  Co.  (Iowa),  xx.  654. 

APPEALS. 

Bee  Eminent  Domain. 

Objections  to  competency  of  jurors  must  be  made  on  trial  to  be  available  in 
appellate  court.     Hastings  &  G.  I.  It.  Co.  v.  Iugalls,  xx.  60. 

Appellate  court  will  not  consider  objections  to  instructions  under  general 
assignment  of  "  errors  of  law  occurring  al  the  trial."  Hastings  &  G.  I.  K.  Co.  v. 
Ingnlls,  xx.  60. 

General  exception  to  instructions  part  of  which  are  proper  is  not  available  on 
appeal.     Russell  v.  St.  Paul,  M.  &  M  R.  Co,,  xx.  191. 

Appellate  court  will  not  reverse  for  admission  of  evidence  admissible  upon 
any  issue,  no  matter  how  objectionable  questions  are,  when  ground  of  objection 
is  not  stated  in  bill  of  exceptions.  Houston,  E.  &  W.  Texas  R.  Co.  t>.  Adams 
■etal.%  xx.  246. 

Plaintiff  after  evidence  was  in  obtained  leave  to  amend  complaint  by  increas- 
ing damages  claimed.  Verdict  was  for  less  than  originally  claimed.  Held, 
that  there  was  no  error  calling  for  reversal.  Currie  v.  Natchez,  J.  &  C.  R.  Co., 
xx.  303. 

Certificate  to  give  appellate  court  jurisdiction  where  amount  involved  is  less 
than  $100  must  itself  state  question  to  be  determined  and  not  merely  refer  to 
record  therefor.  Buchanan  Co.  Bank  v.  Cedar  Rapids,  I.  F.  &  N.  W .  R.  Co., 
xx.  417. 

Motion  to  strike  out  evidence  set  out  in  abstract  because  not  preserved  by  bill 
-of  exceptions  must  be  decided  by  record  alone.  Motion  was  granted  in  this 
case.     Moriaty  v.  Central  Iowa  R.  Co.,  xx.  488. 

When,  from  answers  to  special  interrogatories,  it  appears  that  erroneous  In- 
struction did  not  influence  verdict,  error  is  not  available.  Whitewater  R.  R.  Co. 
0.  Bridge tt,  xx.  443. 

Erroneous  instruction  which  could  not  possibly  have  injured  appellant  is  not 
available  on  error.    Louisville,  N.  A.  &  C.  R.  Co.  «.  Porter,  xx.  446. 

When  instructions,  taken  as  a  whole,  state  law  correctly,  refusal  to  give 
•correct  instruction  or  imperfection  in  single  instruction  is  not  available  error. 
Louisville,  N.  A.  &  C.  R.  Co. «.  White,  xx.  449. 

Act  of  assembly  giving  attorney's  fee  in  appeals  to  which  corporation  is  a 
party  is  unconstitutional,  l>ecause  violative  of  constitutional  provision  as  to 
•equality  before  the  law.  Chicago,  St.  L.  &  N.  O.  R.  R.  Co.  v.  Moss  &  Co., 
-xx.  555. 

Jurisdiction  of  a  justice  is  a  question  of  fact,  which  cannot  be  examined  on 
appeal  when  the  record  does  not  show  a  proper  filing  of  the  bill  of  exceptions. 
Missouri  Pac.  R.  Co.  v.  Campbell,  xx.  651. 

The  file-mark  of  the  clerk  indorsed  on  the  bill  and  copied  into  the  record,  is 
the  only,  proper  evidence  of  the  filing  of  the  bill  of  exceptions  in  vacation.  Mis- 
souri Pac.  R.  Co.  v.  Campl>ell,  xx.  651. 

Appellate  court  will  not  consider  an  objection  based  on  the  want  of  evidence, 
if  the  atttention  of  the  trinl  court  was  not  called  to  it  in  the  motion  for  a  new 
trial.     Hannibal  &  St.  Jo  R.  R.  Co.  v.  Blakeley,  xx.  651. 

The  finding  of  the  trial  court  in  such  case  will  not  be  disturbed,  nor  its  judg- 
ment reversed,  by  the  Supreme  Court,  on  the  mere  weight  of  evidence.  Louis- 
ville  N.  A.  &  C.  R.  Co.  v.  Zink,  xx.  652. 

Defendant  cannot  complain  on  appeal  of  the  overruling  of  a  demurrer  to  a 
clause  in  a  complaint,  when  on  the  trial  a  verdict  is  found  in  his  favor  as  to  such 
clause.     Louisville,  N.  A.  &  C.  R.  Co.  v.  Davis,  xx.  658. 

The  fact  that  the  court  below,  on  sustaining  a  demurrer  to  a  petition  for  a  new* 
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trial,  dismissed  the  petition  and  rendered  Judgment  for  costs,  without  vailing 
for  i lie  )>etitioDer  to  amend,  or  to  refuse  to  amend,  will  not  be  regarded  as  re- 
versible error,  when  the  record  does  not  show  that  the  petitioner  at  any  time- 
asked  leave  to  amend  his  petition.  Morrow  t.  Chicago,  R.  L  &  P.  K.  Co., 
xx.  65a 

ATTACHKEHT. 

See  Garnishment. 

ATT0E1TETB. 

Act  of  Assembly  giving  attorney's  fee  in  appeals  to  which  corporation  is 
parly  is  unconstitutional.  Chicago,  St.  L.  <fc  N.  O.  R  Co.  t>.  Moss  &  Co.,  xx. 
655. 

BAKU  AKD  BAKXlftG. 

Com  ract  on  part  of  bank  to  subscribe  to  stock  of  railroad  company  is  vUra 
vire*9  and  while  still  executory  cannot  be  enforced.  Nassau  Bank  «.  Jones,  xx 
687. 

• 

BEHEFIT8, 

See  Eminent  Domain. 

B0VD8. 

Court  of  equity  may  substitute  bond  of  indemnity  for  injunction.  Campbell 
«.  Point  Pleasant  &  Ohio  R.  Co.  et  at.,  xx.  157. 

BRANCH  BAILB0AD8. 

Under  general  railroad  act  of  Pennsylvania,  company  has  right  to  constrnct- 
branch  road  along  streets  of  city.    McAboy  v.  Pittsburgh  &  C.  K.  Co.,  xx.  814. 

BBIDGE. 

When  complaint  alleged  that  plaintiff's  land  was  flooded  by  reason  of  fact 
that  defendant's  bridge  was  built  too  low  and  the  piles  thereof  placed  loo  close, 
there  can  lie  no  recovery  for  flooding  caused  by  defects  in  bridge  other  than 
those  specified.     Abbott  f>,  Kansas  City.  St  J.  &  C.  B.  R.  Co.,  xx  108. 

Instruction  to  jury  in  above  case  that  plaintiff  could  recover  if  injury  was 
occasioned  by  waier  forced  up  in  consequence  of  obstruction  uniting  with  water 
escaping  elsewhere  is  erroneous.  It  entirely  leaves  out  of  view  the  question  of 
negligence.     Abbott  v.  Kansas  City,  St.  J.  &  C.  B.  R  Co  ,  xx.  108. 

Leirislat lire  of  Wisconsin  may  authorize  construction  of  railroad  bridges  over 
navigable  waters  leading  into  Mississippi,  but  such  bridges  must  be  so  construct- 
ed as  not  materially  and  unnecessarily  to  interfere  with  navigation.  If  they  do, 
action  lies,  though  channel  span  lias  not  been  fixed  by  U.  8.  engineer.  Sweeney 
v.  Chicago.  M.  &  St.  P.  R.  Co.,  xx.  268. 

United  States  district,  courts  have  only  concurrent  jurisdiction  with  State 
courts  as  to  bridges  built  over  Missouri  River  in  pursuance  of  provisions <of*  set 
of  Congress.     Missouri  River  Packet  Co.  v.  Hannibal  &  St.  Joe  R.  Co.,  xx.  271. 

When  railroad  company  in  pursuance  of  act  of  Congress  builds  bridge  over 
Missouri  River,  but  fails  to  construct  draw  in  manner  provided  by  set,  it  is  liable 
for  injury  to  vessel  caused  by  obstruction  to  navigation.  Missouri  River  Packet 
Co.  fj.  Hannibal  &  St.  Joe  R.  Co.,  xx.  275. 

When  vessel  is  injured  by  defective  construction  of  bridge  constituting  obstacle- 
to  navigation  of  river,  measure  of  damages  is  cost  of  repairs  and  charter  value 
of  boat  during  time  lost  by  reason  of  injury.    Missouri  River  Packet  Co.  v. 
Hannibal  &  St.  Joe  R  Co.,  xx.  275. 

When  company  constructed  bridge  over  river  with  piers  so  close  togetberthtf- 
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ice-gorge  was  formed,  damaging  party's  property,  company  was  held  liable  in 
-damages.     Omaha  &  Republican  Valley  li.  Co.  t>.  Brown,  xx.  286. 

Under  laws  of  Missisxippi.  the  New  Orleans,  M.  &  T.  It.  Co.,  in  constructing 
its  road  over  the  Pearl  River  musl  build  draw- bridge  so  as  to  leave  sixty  feet  of 
channel  clear.  There  is  nothing  iu  said  laws  or  in  act  of  Congress  to  alter  this 
obligation.    New  Orleans,  M.  &  T.  R.  Co.  v.  State  of  Mississippi,  xx.  510. 

4ABBIEB8. 

Railroad  company  may  lie  organized  to  carry  freight  within  limits  of  city  only, 
and  in  such  case  is  not  bound  to  carry  passengers.  Wiggins  Ferry  Co.  v.  East 
St.  Louis  Union  R.  Co.,  xx.  9. 

•CATTLE. 

See  Animals;  Fences. 
CHARTER. 

See  Incorporation;  Dissolution. 

Supplement  to  charter  conferring  new  right  upon  corporation  or  enlanringold 
one,  will  l>e  construed  as  license  revocable  at  pleasure.  Philadelphia  &  Q.  F. 
Ry.  Co. vs  Appeal,  xx.  1. 

When  charter  of  street-car  company  granted  exclusive  right  to  run  on  certain 
streets,  htld,  that  this  must  Iks  construed  as  intended  to  prevent  com  pel  i  lion 
only,  and  that  therefore  another  company,  not  competing  with  the  first,  might 
be  authorized  to  run  their  cars  on  a  single  block  of  I  he  same  route  iu  the  op- 
posite direciiou,  upou  making  compensation.  Phila.  &  G.  F.  R.  Co.'s  Appeal, 
xx.  1. 

Company  with  limited  corporate  existence  purchasing  road  and  franchises  of 
-company  with  perpetual  existence,  does,  not  lengthen  its  own  term  of  life. 
Henderson  v.  Cent  nil  Pass.   R.  Co.,  xx.  542. 

Charters  granted  subsequent  to  passage  of  act  reserving  right  to  amend  or 
repeal  all  corporate  charters,  are  subject  to  amendment  or  repeal.  Henderson «. 
Central  Pass.  Ry.  Co.,  xx.  643.    - 

•CHILDBEN. 

Boy  was  riding  horse  along  rond  parallel  with  track,  when  horse  ran  on  track 
At  un fenced  point  and  was  run  over.  Heed  that  question  of  toy's  contributory 
negligence  was  for  the  jury.    Hynes  ©.  San  Francisco  &  N.  P.  R.  Co.,  xx.  480. 

■CITY. 

See  Municipality. 

<J0MJaSSI0KER8. 

See  Eminent  Domain. 

In  Nebraska,  legislature  has  no  power  to  appoint  railroad  commissioners. 
The  power  to  supervise  railroads  must  l>e  conferred  upon  executive  officers  al- 
ready existing.    In  re  Railroad  Commissioners,  xx.  507. 

COXXOV  CABBCBB8. 

See  Carriers. 
O0MDITI0M. 

See  Conveyance. 

Councils  granted  to  railroad  company  right  of  way  on  street,  provided  road 
should  be  completed  in  a  year,  ami,  if  not  so  finished,  reserving  right  to  take 
away  license.  Held,  that  city  alone  could  take  advantage  of  breach  of  condition 
subsequent.    Kansas  City  H.  R.  Co.  v.  Hovelman,  xx.  17. 
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Company  began  to  build  road  under  verbal  agreement,  in  consideration  of 
construction  by  it  of  side  road  for  benefit  of  grantor.  Afterwards  in  deed  of 
right  of  way  construction  of  side  road  was  made  condition  subsequent.  Udd. 
that  on  breach  of  such  condition  ejectment  would  lie.  Waldron  v.  Toledo,  A. 
A.  &  G.  T.  R.  Co.,  xx.  348. 

Condition  in  deed  granting  right  of  way  to  effect  that  grantee  shall  construct 
side  road  within  specified  time  in  place  designated  by  grantor  ?teld  not  to  be 
broken  until  lapse  of  specified  time  after  such  designation  without  construction 
of  side  road.     Waldron  v.  Toledo,  A.  A.  &  G.  R.  Co.,  xx.  848. 

Party  conveyed  land  to  railroad  company  in  consideration  of  construction  of 
station  thereon,  which  was  not  built.  Held,  that  grantor  could  not  recover  in 
ejectment  against  purchaser  from  company,  there  being  no  allegation  that  con- 
sideration was  expressed  in  deed.  Jones  v.  St.  Louis.  K.  C.  &  N.  R,  Co.,  xx.  371' 
N  When  grantor  fails  to  take  advantage  of  breach  of  condition  subsequent  for 
twenty  years,  he  is  barred  by  his  laches  from  so  doing.  Jones  v.  St  Louis,  K. 
C.  &  N.  R.  Co.,  xx.  871. 

In  action  to  take  advantage  of  breach  of  condition  subsequent,  averment  is 
insufficient  that  plantiffs  are  only  parties  interested  adversely  to  defendant. 
Grantor  and  his  heirs  can  alone  avail  themselves  of  breach.  Jones  v.  St.  Louis, 
K.  C.  &N.  R.  Co.,  xx.  875. 

When  officers  contract  to  exchange  lands  and  directors  authorize  execution  of 
deed  and  its  delivery  on  performance  of  certain  conditions,  specific  performance 
will  be  decreed  when  condition  is  complied  with.  McAlpine  c.  Union  Pacific 
R  Co.,  xx.  586. 

CONGRESSIONAL  GKANTS  01  BIGHT  01  WAY. 

See  Eminent  Domain. 

CONSOLIDATION. 

Upon  consolidation  of  two  roads,  articles  of  consolidation  constitute  new  ar- 
ticles of  incorporation,  and  parties  therein  named  to  act  as  officers  will  serve 
until  successors  are  elected.     California  S.  R.  Co.  t.  Southern  Pacific  R.  Co., 
xx.  809. 

Consolidated  company  held  to  take  property  of  one  of  constituent  companies 
subject  to  land  contract  standing  on  its  books.  McAlpine  «.  Union  Pacific  R 
Co.,  xx.  586. 

Corporation  formed  by  consolidation  of  corporations  of  different  States  is 
citizen  of  both,  and  when  sued  in  State  courts  of  either  may  remove  cases  to- 
United  States  courts.     Pacific  R.  R.  «.  Missouri  Pacific  Ry.  Co.,  xx.  590. 

Consolidated  company  composed  of  corporations  of  different  States  is  citizen 
of  both,  and  cannot  be  sued  in  United  States  Circuit  Court  of  one  State  for 
tort  committed  in  another.     Burger  v.  Grand  Rapids  &  I.  R.  Co.,  xx.  607. 

Foreign  company  purchasing  franchises  and  property  of  domestic  company, 
assuming  its  liabilities  and  becoming  merged  and  consolidated  with  it,  becomes 
citizen  of  State,  and  is  not  entitled  as  citizen  of  foreign  State  to  remove  caupesto 
United  States  courts.      Angier  etal  v.  East  Tenn.,  Va.  &  Ga.  R.  Co.,  xx.  618. 

CONSTITUTIONAL  LAW. 

Wlun  municipality  has  granted  right  of  way  on  street  to  street-car  company, 
and  latter  has  built  pint  of  road,  legislature  cannot  make  right  to  build  same 
dependent  on  consent  of  majority  of  abutting  property-owners.     Kansas  City 
H.R.  Co.  v.  Hovelman,  xx.  17. 

Statute  of  Alabama  gives  right  of  appeal  in  condemnation  proceedings  from- 
a  Stale  court  to  Circuit  Court,  so  as  to  give  right  of  trial  by  Jury.  Montgomery, 
Southern  R.  Co.  v.  Sayre,  xx.  203. 

Provision  of  charter  of  railroad  company  that  three  commissioners  shall  be 
appointed  to  assess  value  of  land  taken  for  road,  which  commissioners  are  to  be 
named  by  chnncery  court,  is  not  unconstitutional.  New  Orleans,  B.  R.,  Y.  & 
M.  R.  Co.  v  Drake,  xx.  391. 
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Legislature  may  authorize  recovery  of  an  attorney's  fee  in  suits  against  rail- 
road companies  for  killing  cattle  occasioned  by  failure  to  fence.  Peoria,  D.  <fc 
22.  R.  Co.  v.  Duggao,  xx.  480. 

In  Nebraska,  legislature  has  no  power  to  appoint  railroad  commissioners.  The 
power  to  supervise  railroads  must  be  conferred  upon  executive  officers  already 
existing.     In  re  Railroad  Commissioners,  xx.  507. 

Charters  granted  subsequent  to  passage  of  act  reserving  right  to  amend  or  re- 
peal all  corporate  charters,  are  subject  to  amendment  or  repeal.  Henderson  «. 
Central  Pacific  R.  Co..  xx.  542. 

Act  of  assembly  giving  attorney's  fee  in  appeals  to  which  corporation  is  a 
party  is  unconstitutional,  because  violative  of  constitutional  provision  as  to 
equality  before  the  law.  Chicago,  St.  Louis  &  N.  O.  R.  R.  Co.  t>.  Moss  &  Co., 
xx.  555. 

CONTBACT. 

Parol  contract  to  fence  does  not  run  with  land,  but  written  agreement  does  so 
run.  and  is  enforceable  against  grantees.  Kentucky  Central  R.  Co.  v.  Kenney, 
xx.  498. 

Person  contracting  with  corporation  is  estopped  to  deny  corporate  ex- 
istence or  power  to  enter  into  contract  Oregonian  Ky.  Co.  (Limited)  «.  Oregon 
Ry.  &  Nav.  Co.,  xx.  528. 

In  action  against  corporation  on  contract,  corporation  is  not  estopped  to  set 
up  that  contract  was  ultra  vires.  Oregonian  Ry.  Co.  (Limited)  v.  Oregon  Ry.  & 
Nav.  Co.,  xx.  523. 

Contract  on  part  of  bank  to  subscribe  to  stock  of  railroad  company  is  ultra 
vires,  and  while  still  executory  cannot  be  enforced.  Nassau  Bank  v.  Jones,  xx. 
687. 

CONVEYANCE. 

Construction  of  deed  conveying  water  rights  to  railroad  company.  Relative 
rights  of  company  and  other  parties  determined.  Read  v.  Erie  Ry.  Co.  etal.,  xx. 
121. 

When  water  rights  were  granted  to  company,  held,  that  it  was  not  confined 
to  use  of  so  much  water  as  was  required  by  it  at  time  of  grant  for  specified  pur- 

Soses,  or  to  particular  methods  of  exercising  rights  first  adopted.  Read  v.  Erie 
ly.  Co.  etal,  xx.  121. 

Grant  of  land  to  company  for  right  of  way  is  for  private  and  not  for  public 
purpose.     Currie  t>.  Natchez,  J.  &  C.  R.  Co.,  xx.  808. 

Company  may  agree  upon  construction  of  station  for  money  consideration, 
but  cannot  punish  non- subscribing  town  by  refusing  to  erect  station  therein. 
Currie  v.  Natchez,  J.  &  C.  R.  Co.,  xx.  803. 

When  deed  conveying  right  of  way  contains  agreement  by  company  to  fence 
right  of  way  and  put  in  two  crossings  at  places  designated  by  grantor,  such 
agreement  is  considered  as  part  of  the  consideration  of  the  deed,  ana  the  grantor 
may  have  a  lien  for  his  damages.  Hull  v.  Chicago,  B.  &  P.  R.  Co.  ei  al. ,  xx. 
841. 

Owner  of  land  conveyed  right  of  way  "so  long  as- it  shall  be  required  for  uses 
of  said  company."  Latter  mortgaged  right  of  way,  but  never  constructed  road. 
Mortgage  was  foreclosed  and  mortgaged  premises  bought  by  A.  Another  com- 
pany  then  condemned  right  of  way  anew.  Held,  that  administrator  of  original 
grantor  and  not  A  was  entitled  to  the  damages.  Ingalls  v.  Byers,  Adm'r,  ei  al.t 
xx.  845. 

When  deed  of  right  of  way  is  executed  in  pursuance  of  verbal  agreement, 
latter  is  merged  in  deed.    Waldron  v.  Toledo,  A.  A.  &  G.  T.  R.  Co.,  xx.  848. 

Com  puny  commenced  construction  of  road  in  pursuance  of  verbal  agreement 
witli  landowner  in  consideration  of  construction  of  side  track  for  his  benefit, 
Subsequently  deed  was  executed  containing  proviso  that  grant  of  right  of  way 
should  be  null  and  void  unless  side  track  was  built  within  time  specified  in  some 
convenient  spot  to  be  selected  by  the  grantor.     Held,  that  ejectment  would  not 
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lie  until  after  lapse  of  time  specified  after  designation  by  grantor  of  place  for 
side  road,  without  its  construction.  Waldron  v.  Toledo,  A.  A.  &  G.  T.  R.  Co., 
xx.  848. 

Company  entitled  by  contract  to  strip  of  land  of  certain  width  built  track  on 
same,  and  was  in  actual  possession  and  use  of  track.  Held,  that  such  possession 
amounted  to  constructive  notice  to  purchaser  of  claim  by  company  to  so  much 
land  on  either  side  of  track  as  was  necessary  and  proper  for  use  of  road,  and  whs 
also  notice  of  equitable  title  of  company.  Day  et  cU.  v.  New  York,  P.  &  O.  R. 
Co.  etal.,  xx.  359. 

When  party  has  conveyed  right  of  way  and  afterwards  company  condemns 
route  not  varying  more  than  ten  feet  from  that  conveyed,  landowner  cannot 
obtain  injunction  to  restrain  construction  of  road  until  award  of  commissioners 
is  paid.    Beutley  et  al.  v.  Wabash,  tit.  L.  &  P.  R.  Co.,  xx.  365. 

Trustee  under  trust  deed  giving  real  estate  to  A  for  life  cannot  recover  from 
railroad  company  strip  of  land  granted  to  it  by  A  until  A's  possession  is  declared 
forfeited  in  proceeding  to  which  he  is  a  party.  Tutt «.  Port  Royal  &  A.  R  Co., 
xx.  867. 

Party  deeded  land  to  railroad  company  in  consideration  of  erection  of  station 
thereon.  The  station  was  not  built.  Held,  that  grantor  could  not  recover  in 
ejectment  against  a  purchaser  from  the  railroad  company,  there  l>eing  no  allega- 
tion that  consideration  was  set  forth  in  deed.  Jones  v.  St.  Louis,  K.  C.  &  N.  11 
Co.,  xx.  371. 

Party  conveyed  land  to  railroad  company  in  consideration  of  construction  of 
station  thereon.  He  averred  that  company  had  represented  to  him  that  all  was 
necessary  for  that  purpose,  whereas  only  part  could  lie  so  used.  Held,  that  as 
there  was  no  proof  that  the  statement  was  made  fraudulently,  knowing  it  to  be 
false,  it  would  not  be  considered  sufficient  to  avoid  the  deed.  Jones  t>.  St.  Louis, 
K.  C.  &  N.  R  Co.^  xx.  871. 

Where  grantor  fails  to  take  advantage  of  breach  of  condition  subsequent  for 
twenty  years,  he  is  debarred  by  his  laches  from  so  doing.  Jones  v.  Sl  Louis, 
K.  C.  &  N.  R.  Co.,  xx.  871. 

In  action  to  take  advantage  of  breach  of  condition  subsequent,  averment  is 
insufficient  that  *4  plaintiffs  are  only  parties  interested  adversely  to  defendant.*' 
Grantor  and  his  heirs  can  alone  take  advantage  of  breach  of  condition.  Jones  v. 
St.  Louis.  K.  C,  &  N.  R.  Co.,  xx.  375. 

Plaintiff  sought  to  recover  damages  for  appropriation  of  land  for  right  of 
way.  Company  set  up  as  defence  written  agreement  of  plaintiff  to  give  deed 
for  right  of  way  on  demand  after  location,  but  company  had  failed  to  dcmaud 
deed  for  ten  years.  Held,  that  the  defence  was  barred  by  delay.  Ball  v.  Keokuk 
&  N.  W.  R.  Co.,  xx.  875. 

When  party  has  by  deed  conveyed  ripht  of  way,  but  has  instituted  suit  to  set 
aside  deed,  sheriff's  jury  has  no  jurisdiction  to  condemn  land.  Council  Bluffs 
ft  St.  L.  R.  Co.  v.  Benlfey  et  a/.,  xx.  401. 

Railroad  company  constructed  its  road  over  land  which  was  afterwards  con- 
veyed by  owner.  Subsequent  to  this  conveyance  grantor  released  the  company 
from  all  liability  for  damages.  Held,  that  the  grantee  took  subject  to  the  right 
of  way  and  was  not  entitled  to  damages.  Milwaukee  &  N.  R.  Co.  t?.  Strange, 
xx.  413. 

When  officers  contract  to  exchange  lands,  and  directors  authorize  contract,  find 
deed  is  executed  to  be  delivered  on  performance  of  certain  conditions,  specific 
performance  will  be  decreed  when  condition  is  complied  with.  McAlpine  t. 
Union  Pacific  R.  Co.,  xx.  586. 

00BF0BATIOK.  % 

In  action  by  corporation  on  contract,  denial  of  corporate  existence  will  be 
considered  as  plea  in  bar  unless  expressly  pleaded  in  abatement.  Oregonian 
Ry.  Co.  (Limited)  t>.  Oregonian  Ry.  Nav.  Co.,  xx.  518. 

Party  contracting  with  corporation  is  estopped  to  deny  corporate  existence, 
but   when  this  defence  is  set  up  iu  action  on  the  contract,  corporation  must 
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claim  benefit  of  estoppel  on  record,  or  same  will  be  deemed  waived.  Oregon i an 
Ry.  Co.  (Limited)  v.  Oregon  Ry.  &  Nav.  Co.,  xx.  518. 

Wben  matter  constituting  estoppel  does  not  appear  in  previous  pleadings  it 
must  be  set  up  by  replication.  Where  name  does  ho  appear,  estop|>el  mu»t  be 
raised  by  demurrer.  Oregoniau  Ry.  Co.  (Limited)  v.  Oregouian  Ry.  &  Nav.  Co., 
xz.  518. 

Person  contracting  with  corporation  is  estopped  to  deny  corporate  existence 
or  power  to  enter  into  contract.  Oregonian  Ry.  Co.  (Limited)  v.  Oregon  Ky.  & 
Nav.  Co.,  xx.  638. 

Want  of  corporate  existence  may  be  pleaded  in  bar  or  in  abatement,  hut  want 
of  capacity  to  sue  in  particular  case  must  he  pleaded  in  abatement.  Oregouian 
Ry.  Co.  (Limited)  v.  Oregon  Ry.  &  Nuv.  Co.,  xx.  528. 

In  action  against  corporation  on  contract,  defendant  is  not  estopped  to  set  up 
that  con  t met  was  ultra  vires.  Oregonian  Ry.  Co.  (Limited)  v.  Oregon  liy.  &  Nav. 
Co.,  xx.  523. 

Is  for  purposes  of  jurisdiction  citizen  of  8tate  by  which  created,  even  if  busi- 
ness is  wholly  transacted  elsewhere.  Pacific  li.  ft.  «.  Missouri  Pacific  R.  Co., 
xx.  590. 

CORPORATION  DE  FACTO. 

In  proceeding  to  ascertain  compensation,  property-owner  cannot  dispute 
legality  of  corporation.    Niemeyer  et  al.  v.  Little  Rock  J.  li.  Co.,  xx.  174. 

COURTS. 

See  Jurisdiction. 

4X088DrG8. 

See  Farm-crossings. 

When  statute  provides  that  it  shall  be  unlawful  to  lav  out  public  road  across 
railroad  within  800  feet  of  another  crossing,  field,  that  burden  was  on  com  puny 
to  show  that  proposed  crossing  was  within  prohibited  distance.  State  of  N.  J. 
v.  Drummond  el  al.,  xx.  18. 

County  attorney  in  name  of  State  may  by  mandamus  compel  company  to 
construct  viaduct  over  track;  but  mandamus  will  not  lie  wheu  ordinance  direct- 
ing construction  of  viaduct  is  ambiguous  aud  partly  illegal.  State  of  Kansas  v. 
Missouri  Pac.  R.  Co.,  xx.  45. 

Railroad  company  may  construct  track  across  highway,  and,  if  necessary, 
change  line  of  highway  and  accept  gift  of  laud  for  that  purpose.  Clawson  v. 
Chicago  &  St.  S.  R.  Co.,  xx  56. 

When  railroad  company,  iu  order  to  construct  its  track  across  highway  at 
jrradc,  does  damage  to  other  land  in  adapting  highway  to  new  grade,  it  is  liable 
in  damages.     8ioux  City  &  Pac.  R.  Co.  t>.  Weimcr,  xx.  184. 

When  no  work  has  been  done  on  projected  line  aud  no  land  condemned  for 
it  at  point  in  question,  damages  are  not  recoverable  for  crossing  of  said  line  by 
another  road  above  grade.  St.  Louis,  I.  Mt.  &  S.  R.  Co.  v.  Peach  Orchard  & 
O.  R.  Co.,  xx.  250. 

A  proceeding  by  one  company  to  acquire  right  to  cross  track  of  another  may 
be  united  with  proceeding  to  acquire  land  of  such  other  company  for  track  «»Y 
depot  purposes.    California  S.  R  Co.  v.  Southern  Pacific  R.  Co.  et  al.,  xx.  809. 

Whether  certain  manner  of  crossing  one  railroad  by  another  is  compatible 
"  with  greatest  public  benefit  and  least  private  injury"  is  matter  of  fact.  Cali- 
fornia S.  R.  Co.  v.  Southern  Pacific  R  Co.  et  al.,  xx.  809. 

DAMAGES. 

See  Eminent  Domain. 

When  verdict  is  manifestly  excessive,  court  will  reverse  judgment.    Chicago 
&  Alton  R.  Co.  v.  Benson,  xx.  96. 
In  action  for  flooding  land,  plaintiff  can  only  recover  damages  up  to  time  of 
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bringing  suit,  and  not  the  difference  between  the  value  of  the  property  before 
and  after  the  flooding.    Chicago  &  Alton  R.  Co.  v.  Benson,  xz.  96. 

Company  trespassing  on  laud  and  building  its  road  is  liable  for  rental  during 
occupancy,  and  for  injur}'  done  from  tearing  down  fences,  but  is  not  liable  for 
▼alue  of  crops  which  might  have  been  raised  on  land  taken.  Houston,  £.  &  W. 
Texas  R  Co.  v.  Adams  tt  al.t  xx.  246. 

When  vessel  is  injured  by  defective  construction  of  bridge  constituting 
obstacle  to  navigation  of  river,  measure  of  damages  is  cost  of  repairs  and  charier 
value  of  boat  duriug  time  lost  by  reason  of  injury.  Missouri  River  Packet  Co. 
v.  Hannibal  &  St.  Jo  K.  Co.,  xx.  275t 

Measure  of  damages  for  failing  to  fence  land  as  agreed,  and  for  injury  done 
by  hacking  up  ruuning  water,  is  difference  in  value  of  land.  Hull  «.  Chicago, 
B.  &  P.  It  Co.  etal.,  xx.  841. 


DAMS. 

When  railroad  company  having  grant  of  water  rights  built  dam  for  its  own 
convenience,  aud  same  was  destroyed,  it  was  under  no  obligation  to  rebuild  it 
Read  v.  Erie  R  Co.  et  al„  xx.  121. 

DEBTOR  AND  CREDITOR, 

Act  recognizing  company  in  old  name  held  not  to  entitle  creditors  of  old 
corporation  to  any  claim  on  property  of  new  company.  Marshall  v.  Western 
N.  C.  R  Co.,  xx.  57a 

DEDICATION. 

Party  dedicating  land  to  public  use  may  limit  and  restrict  the  dedication. 
Slate  of  N.  J.  e.  Drummond  et  al.,  xx.  13. 

DEEDS. 

See  Conveyance. 

DISSOLUTION. 

Receiver  of  railroad  company  will  not  be  appointed  in  Massachusetts  more 
than  three  vears  after  expiration  of  charter  to  prosecute  a  claim  for  damages. 
Bigelow  v.  Union  Freight  R  Co.,  xx.  425. 

Act  reorganizing  company  held  to  make  dissolution  of  same.  Marshall  «. 
Western  N.  G\  R  Co.,  xx.  578. 

EJECTMENT. 

In  action  to  recover  possession  of  land  taken  by  company  for  right  of  way, 
damages  are  recoverable.     Birge  e.  Chicago,  M.  &  St.  P.  R  Co.,  xx.  291. 

Ejectment  will  lie  for  land  upon  breach  of  condition  subsequent.  Waldron 
e.  Toledo.  A.  A.  &  G.  T.  R  Co.,  xx.  848. 

Trustee  under  trust  deed  giving  real  estate  to  A  for  life  cannot  recover  from 
railroad  company  strip  of  ground  granted  to  it  by  A  until  A's  possession  is  de- 
clared forfeited  in  proceeding  to  which  he  is  a  party.  Tutt  «.  Port  Royal  &  A 
i  R.  Co..  xx.  367. 

Purchaser  of  right  of  way  under  execution  takes  no  title  if  he  does  not  own 
the  franchises,  and  transferee  of  latter  may  recover  in  ejectment.  East  Ala- 
bama R  Co.  «.  Doe  ex  dem.  Visscher  et  al.,  xx.  566. 

EMINENT  DOMAIN. 

General  Principles. 

State  may  delegate  to  one  corporation  right  to  take  corporate  franchises  of 
another  upon  making  compensation.     Phila.  &  G.  F.  R  Co.'s  Appeal,  xx.  1. 

In  proceeding  to  ascertain  compensation,  property-owner  cannot  dispute 
legality  of  corporation.     Niemeyer  et  <U.  v.  Little  Rock  J.  R.  Co.,  xx.  174. 
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Abaitdonmbnt. 

When  company  acquires  right  of  way  abandoned  by  another  company,  latter 
is  under  Iowa  statute  entitled  to  damages,  and  not  the  landowner.  Dubuque 
A  D.  R.  Co.  v.  Diehl,  zx.  299. 

After  judgment  in  condemnation  proceedings  company  cannot  abandon  same 
and  so  escape  payment  of  damages.  Drath  t>.  Burlington  &  Mo.  R.  R.  Co.,  zx. 
385. 

Appeals. 

When  railroad  company  appeals  in  proceedings  to  assess  damages  for  co» 
demuing  land,  it  is  entitled  to  open  and  conclude  iuveMigmion  and  argument- 
Montgomery  Southern  R.  Co.  v.  Say  re,  xx.  203. 

S  aiuie  of  Alabama  gives  right  of  appeal  in  condemnation  proceedings  from. 
Probate  Court  to  Circuit  Court,  so  as  to  give  right  of  trial  by  jury.  Montgomery 
Southern  It.  Co.  v.  Sayre,  zx.  203. 

8eparate  appeals  from  award  made  by  one  party  may  be  consolidated  in  cir- 
cuit court.     Washburn  et  al.  v.  Milwaukee  &L.W.R.  Co.,  xx.  225. 

On  appeal  from  award  by  laudowner,  if  award  is  not  increased  company  may 
recover  costs.  In  appeal  by  company,  if  award  is  not  decreased  laudowner  may 
recover  costs.     Washburn  et  al.  v.  Milwaukee  &  L.  W.  R.  Co.,  xx.  225. 

One  of  several  parties  to  award  may  appeal  without  joining  other  parties. 
Washburn  v.  Milwaukee  &  L.  W.  R  Co.,  xx.  235. 

Wheu  railroad  company  and  party  have  both  appealed  from  award,  appeals- 
may  be  tried  together.     Washburn  v.  Wilwaukee  &  L.  W.  R  Co.,  xx.  235. 

Appeal  may  be  taken  in  California  from  judgment  assessing  damages  and/ 
deciding  that  use  is  public,  at  any  time  within  thirty  days.  Value  of  property 
is  immaterial.     California  Southern  R.  Co.  v.  Southern  Pacific  R.  Co.,  xx.  309. 

In  California,  appeal  must  be  taken  within  sixty  days  from  final  order  of  con- 
demnation.   Value  of  property  is  immaterial.     California  Southern  R.  Co.  v. 
Southern  Pacific  R.  Co.,  xx.  309. 

When  lot  is  condemned  and  damages  are  deposited  with  county  judge,  and  on 
appeal  being  taken  verdict  is  rendered  for  lot-owner,  appellate  court  nmot  enter 
verdict  on  judgment,  and  execution  may  be  issued  thereon.  Drath  v.  Burling- 
ton &  Mo.  R.  R.  Co.,  xx.  885. 

When  corporation  appeals  from  award,  but  afterwards  enters  a  dismissal  of 
appeal  and  judgment  is  so  entered,  this  is  a  fiual  judgment  under  laws  of  Min- 
nesota, and  damages  must  be  paid  within  sixty  days.  If  this  is  not  done,  judg- 
ment may  be  entered  that  proceedings  are  abandoned,  and  damages  may  be 
awarded  to  landowner  at  rate  of  ten  per  cent  on  award,  with  attorney's  fee. 
Minneapolis  &  N.  W.  R.  Co.  v.  Woodworth,  xx.  888. 

In  this  case  sufficient  written  notice  of  appeal  from  award  in  condemnation, 
proceedings  was  given  to  sheriff  within  meauing  of  Iowa  code,  §  1254.  Walt- 
meyer  t>.  Wisconsin,  I.  &  N.  R.  Co.,  xx.  894. 

When  complaint  is  that  award  of  damages  is  insufficient,  appeal  will  lie,  but 
not  a  certiorari.    Cedar  Rapids,  I.  F.  &  N.  W.  R.  Co.  etal.  v.  Whelan  et  al.,  xx. 
89o. 

When  company  has  condemned  land  for  right  of  way  and  an  appeal  from- 
award  is  taken  to  district  court,  landowner  is  entitled  on  trial  to  open  and  close. 
Omaha  &  R.  V.  R.  Co.  v.  Walker,  xx.  896. 

When  railroad  company  appeals  from  award  to  district  court,  appeal  should 
not  be  dismissed  because  the  appellant  company  is  in  default  for  want  of  an 
answer.    Omaha,  N.  &  B.  H.  R.  Co.  v.  Umstead  &  Co.,  xx.  899. 

When  jury  on  appeal  finds  damages  in  excess  of  amount  found  by  commis- 
sioners, judgment  should  be  for  excess  with  interest  from  dale  of  judgment  and 
costs.     Ohio  River  R.  Co.  v.  Harness,  xx.  405. 

Error  in  judgment  on  appeal  in  eminent  domain  proceedings  will  be  amended 
by  court  of  review.    Ohio  River  R.  Co.  v.  Harness,  xx.  405. 

Branch  Railroads. 

Under  general  railroad  act  of  Pennsylvania,  company  has  right  to  construct 
branch  road  along  streets  of  city.    McAboy  v.  Pittsburgh  &  C.  K.  Co.,  xx.  814. 
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Commissioners, 

Commissioners  may  be  appointed  at  any  time  while  damages  remain  unliqui- 
dated.    Eitteil  et  at.  v.  Missisquoi  R.  Co.,  zz.  165. 

When  commission  is  lost,  appointment  of  commissioners  may  be  proved  by 
parol.     KiUtWetal.  v  Missisquoi  R.  Co.,  xz.  165. 

Provision  of  charter  of  railroad  company  that  three  commissioners  shall  be 
appointed  to  assess  value  of  land  taken  for  road,  which  commissioners  are  to  lie 
appointed  by  chancery  court,  is  not  unconstitutional.  New  Orleans,  B.  R,  V. 
&  M.  It  Co.  0.  Drake,  zz.  891. 

Conveyances  and  Releases. 

Sale  of  lot  of  ground  to  railroad  company  for  right-of-way  purposes  and  re- 
ceipt of  consideration  therefor  does  not  estop  paity  from  bringing  suit  for 
damage  to' detached  real  estate  by  construction  of  road.  Republican  Valley  R 
Co.  v.  Fellers  zz.  256. 

When  it  is  doubtful  whether  party  by  parol  assented  to  use  of  her  land,  it  is 
•error  For  court  lo  charge  that  she  is  not  entitled  to  damages.  Currie  0.  Natchez, 
J.  &C.  R.  Co.,  zz.  808. 

In  action  for  trespass  on  land,  it  is  error  to  exclude  evidence  that  plaintiff 
promised  by  parol  to  dedicate  right  of  way  in  due  form,  in  consideration  of 
erection  of  station  at  place  specified.     Currie  1.  Natchez.  J.  &  C.  R.  Co..  zz:303. 

In  action  of  trespass,  proof  that  plaintiff  with  full  knowledge  of  facts  relin- 
quished all  claim  to  damages  is  a  full  defence.  Currie  9.  Natchez,  J.  &  C.  R 
Co..  zz.  808. 

Although  tenant  tacitly  permits  company  to  construct  its  road  over  his  prem- 
ises, company  is  liable  for  destruction  of  fence  built  by  him  to  prevent  injury 
to  crops.     Crowell  0.  New  Orleans  &  N.  E.  R.  Co.,  zz.  806. 

When  party  has  by  deed  conveyed  right  of  way,  but  has  instituted  suit  to  set 
Aside  deed,  sheriff's  jury  has  no  jurisdiction  to  condemn  land.  Council  Bluffs 
^fc  St.  L.  R.  Co.  v.  Bentley  et  al.,  zz.  401. 

Congressional  Grants  of  Right  of  Wat. 

Right  of  way  of  Northern  Pacific  R.  Co.  held  a  superior  title  to  that  of  lands 
acquired  by  location  and  patent  subsequent  to  date  of  act  of  Congress  grouting 
to  company  right  of  way.     Wilkinson  et  al.  v.  Northern  Pacific  R.  Co.,  zz.  820. 

Crossing  of  JIailroads. 

When  no  work  has  been  done  on  projected  Tine  and  no  land  condemned  for 
it  al  point  in  question,  damages  are  not  recoverable  for  crossing  of  said  line  bv 
another  road  above  grade.  St.  Louis,  I.  Mt.  &  8.  ft.  Co.  v.  Peach  Orchard  A 
8.  R.  Co..  zz.  251. 

A  proceeding  by  one  company  to  acquire  right  to  cross  track  of  another  may 
be  united  with  proceeding  to  acquire  land  of.  such  other  company  for  track  or 
•depot  purposes.     California  8.  R.  Co.  v.  Southern  Pacific  R.  Co.  etal.%  zz.  809. 

Whether  certain  manner  of  crossing  one  railroad  by  another  is  compatible 
"  with  greatest  public  benefit  and  least  private  injury  "  is  matter  of  fact.  Cali- 
fornia S.  R.  Co.  v.  Southern  Pacific  R.  Co.  et  al.,  zz.  809. 

Damages  and  Benefits. 

Measure  of  damages  for  land  taken  is  its  value  in  the  market  at  private  sale. 
Little  Rock  &  Ft.  8.  R  Co.  v.  McGehee.  xx.  82 

Compensation  for  taking  land  is  estimated  by  reference  to  uses  for  which  land 
is  suitable,  bavin*  regard  to  existing  wants  of  community  and  what  may  be 
■expected  in  near  future.     Little  Rock  &  Ft.  8.  R.  Co.  v.  McGehee,  zx.  82. 

Party  held  entitled  to  amount  awarded  by  commissioners  with  interest  from 
date  of  entry  on  land,  and  also  to  damages  for  failure  to  construct  crossings  and 
-cattle-pass,  and  to  restore  water-course  as  required  by  commissioners.  Kiltell 
-et  al.  v.  Missisquoi  R.  Co.,  zz.  105. 
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Where  laud  of  party  is  damaged  and  rendered  isolated  and  inaccessible  by  con- 
struct ion  of  roud,  a  verdict  for  reasonable  amount  will  be  upheld.  Sioux  City 
&  Pac.  R.  Co.  v.  Weimer,  xx.  184. 

In  estimating  damages  for  taking  land,  benefits  will  be  considered  which 
accrue  to  land  fiom  construction  of  road,  not  enjoyed  by  otl.er  laud  in 
neighbor!  i  ood.     Smith  v.  Com  its,  xx.  209. 

Peculiar  benefits  to  particular  tract  will  alone  be  considered,  and  not  those 
general  in  their  nature.     Grafton  &  G.  R.  Co.  v.  Foreman,  xx.  215. 

Fair  compensation  is  the  damage  done  to  residue  of  tract  beyond  peculiar 
benefits  to  such  residue  from  construction  of  road.  Grafton  &  G.  H.  Co.  «» 
Foreman,  xx.  215. 

In  assessing  damages,  jury  cannot  disregard  the  evidence  and  depend  upon 
their  own  knowledge  and  good  sense  and  an  inspection  of  the  premises.  Wash* 
burn  et  al.  v.  Milwaukee  &  L.  W.  R.  Co.,  xx.  225. 

When  part  of  lot  is  taken,  owner  is  entitled  to  recover  its  value  considered 
witii  reference  to  whole  of  tract.  Washburn  et  al.  v.  Milwaukee  &  L.  W.  K.  Co.r 
xx.  225. 

Location  of  depot  in*  vicinity  of  land,  part  of  which  is  taken,  is  not  a  special 
benefit  which  will  be  allowed  in  deduction  of  damages.  Washburn  et  aLt.  Mil- 
waukee &  L.  W.  R.  Co.,  xx.  225. 

Adaptability  of  land  to  be  platted  into  city  lots  in  future  mav  he  considered 
in  assessing  damages.    Washburn  etal,  v.  Milwaukee  &  L.  W.  ft.  Co.,  xx.  225. 

Evidence  held  sufficient  in  this  case  to  sustain  findings  of  jury  as  to  measure 
of  damages.     Festner  v.  Omaha  &  S.  W.  R.  Co.,  xx.  238. 

When  map  and  profile  show  intent  of  company  to  construct  farm -crossings,, 
jury  should  take  the  fact  into  account  that  compauy  is  bouud  to  construct  them* 
Kaunas  City  &  E.  R  Co.  v.  Kregelo,  xx.  241. 

Liability  to  fire  occasioned  otherwise  than  by  negligence  of  company  may  he 
considered  in  estimating  damages.    Kansas  City  &  E.  R  Co.  v.  Kregelo,  xx.  241. 

Increased  rixk  to  orchard  on  premises  by  reason  of  leaving  it  more  free  of  ac- 
cess to  thieves  cannot  be  taken  into  consideration.  Kansas  City  &  E.  R.  Co. 
d.  Kregelo,  xx.  241. 

Injuries  from  tearing  down  fences  and  from  failure  to  re-erect  same  may  be 
taken  into  consideration.  Houston,  E.  &  W.  Texas  R.  Co.  v.  Adams  et  al.,  xx. 
246. 

Company  trespassing  on  land  and  building  its  road  is  liable  for  rental  during 
occupancy,  and  for  injury  done  from  tearing  down  fences,  but  is  not  lial  le  lor 
value  of  crops  which  miirht  have  been  raised  ou  land  taken.  Houston,  E.  &  W» 
Texas  R.  Co.  v.  Adams  et  al.t  xx.  246. 

When  part  of  city  lot  is  taken,  compensation  must  be  paid  for  damage  to  the 
whole,  considering  the  depreciation  in  value  which  will  be  caused  by  proper 
operation  of  the  road.     Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Allen,  xx.  254. 

Action  is  maintainable  for  damages  caused  to  land  by  construction  of  road, 
though  no  part  of  land  is  taken.     Republican  Valley  R.  Co.  v.  Fellers,  xx.  256. 

When  portion  of  village  property  is  taken,  owuer  is  not  entitled  to  compensa- 
tion for  injurious  effect  upon  adjacent  farm-land.  Haines  v.  St.  Louis,  1).  M. 
&  N.  R.  Co.,  xx.  260. 

If  in  aliove  case  market  value  of  whole  tract  was  lessened  during  time  lease 
had  to  run,  party  was  entitled  to  recover  the  depreciation.  Chicago  &  Evans- 
ton  R.  Co.  v.  Diesel,  xx.  263. 

Part  of  four  lots  were  condemned  which" were  leased  by  party  and  used  by 
him  in  connection  with  adjacent  lots  which  he  owned  in  fee  for  hot-house  pur- 
poses. Held,  that  there  could  be  no  recovery  for  loss  of  business  or  profits* 
Chicago  &  Evanston  R.  Co.  t>.  Dresel,  xx.  268. 

In  action  to  recover  possession  of  land  taken  by  company  for  right  of  way, 
damages  are  recoverable.    Birge  v.  Chicago.  M.  &  St.  P.  R.  Co.,  xx.  291. 

When  owner  of  land  consents  to  building  of  a  railroad  thereon,  and  afterwards 
proceedings  to  condemn  land  are  instituted,  value  of  track  and  rails  already  laid 
should  not  be  estimated  in  computing  damages.  California  3.  R.  Co.  v.  South- 
ern Pac.  R.  Co.  et  al.,  xx.  809. 


670  INDEX. 

MmrENT  DOMAIN—  Continued. 

When  evidence  does  not  disclose  circumstances  making  cost  of  fencing  element 
of  damage,  provisions  of  fence-law  are  immaterial  upon  question  of  compensa- 
tion.    California  8.  R.  Co.  t>.  Southern  Pac.  R.  Co.,  xx.  309. 

Company  entered  on  land  and  built  road  without  authority,  but  owner  for 
years  took  no  steps  to  prevent  trespass.  Right  of  way  was  then  condemned  aud 
damages  assessed.  Four  years  after  owner  of  land  brought  action  to  recover 
compensation.  Held,  that  owner  might  have  present  value  of  land  actually 
used,  or  value  at  time  of  entry  thereon  with  iulerest.  Company  might  elect  to 
take  all  land  condemned  and  only  part  actually  used.  If  the  former,  owner 
might  have  either  damages  assessed  with  interest  or  present  value.  Williams 
«.  New  Orleans,  M.  &  T.  R.  Co.,  xx.  378. 

Jury  has  uo  power  to  make  building  of  wagon  bridge  by  company  part  of 
damages.  They  must  be  computed  on  money  basis.  Milwaukee  &  N.  R  Co. 
c.  Strange,  xx.  413. 

Description  of  Property  Condemned. 

• 

In  proceeding  to  acquire  right  of  way,  general  statement  of  route  when  termini 
are  slated  to  be  N.  City  and  "a  connection  with  the  A.  &  P.  R  Co.  near  35th 
parallel  of  north  latitude"  is  sufficient.  California  8.  R.  Co.  t>.  Southern  Pac. 
R  Co.,  xx.  309. 

When  company  has  located  line  by  actual  marks  on  ground,  reference  to 
land  in  petition  for  condemnation  as  "  land  on  which  road  has  been  located  "  is 
sufficient.     West  v.  West  «&  East  R.  R  Co.,  xx.  403. 

In  this  case  the  petition  and  verdict  were  held  to  describe  the  land  condemned 
with  sufficient  certainly.     Ohio  River  R  R  Co.  xs.  Harness,  xx.  405. 

Description  of  land  in  petition  for  condemnation  and  in  report  of  jury  held 
to  lie  insufficient.    Toledo,  A.  A.  &  N.  R  Co.  t>.  Munson,  xx.  410. 

Pending  proceedings  for  damages,  court  may  allow  railroad  company  to 
amend  description  of  land  condemned.  Hunt  v.  New  York,  C.  &  St.  L.  R  Co., 
xx.  436. 

Evidence. 

The  owner  of  the  land  taken  who  has  resided  on  it  for  years,  and  other  well- 
informed  persons  liviug  in  neighborhood  for  years,  are  competent  witnesses  as  to 
its  value.     Sioux  City  &  Pac.  R  Co.  t.  Weiuier,  xx.  184. 

Owner  of  laud  may  explain  the  price  he  originally  gave  for  land  by  showing 
circumstances  of  purchase,  condition  of  property  at  the  time,  aud  the  improve- 
ments since  made.     St.  Louis  &  S.  F.  R.  Co.  t>.  Smith  et  <ti.%  xx.  190. 

Iu  estimating  value  of  lot,  jury  cannot  take  into  consideration  fact  that  its 
value  might  have  been  enhanced  by  company  extending  a  side  track  to  it. 
Russell  v.  St.  Paul,  M.  &  M.  R  Co.,  xx.  191. 

Evidence  was  admissible  to  show  that  land  was  valuable  for  warehouse  or  grain 
elevator  by  reason  of  its  proximity  to  railroad,  and  that  there  was  actual  deiuaud 
for  such  lots.     Russell  v.  St.  Paul,  M.  &  M.  R  Co.,  xx.  191. 

All  existing  facts  tending  to  affect  value  of  land  in  estimation  of  public  nod 
tending  to  influence  buyers  and  sellers,  may  be  considered  in  assessing  damages. 
Russell  v.  St.  Paul,  M.  *&  M.  R  Co.,  xx.  191. 

Evidence  of  sales  of  other  similar  land  not  too  distant  in  time  is  admissible 
to  prove  damages.     Washburn  et  al.  v.  Milwaukee  &  L.  W.  R.  Co.,  xx.  225. 

When  issue  arises  in  given  case  as  to  whether  right  of  way  has  ever  been  ac- 
quired over  land,  same  evidence  is  admissible  as  to  damage  to  whole  tract  as 
would  be  admissible  in  condemnation  proceedings.  Houston,  E.  &  W.  Texas 
R  Co.  t\  Adams  et  al.,  xx.  246. 

Injunctions. 

In  West  Virginia,  injunction  will  lie  to  restrain  taking  of  land  by  company  un- 
til compensation  is  first  paid  or  secured;  and  injunction  will  also  lie  when  land, 
though  not  taken,  is  entirely  destroyed  in  value.     Spencer  «.  Point  Pleasant  & 
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Ohio  R  Co.,  xx.  125;  Campbell  «.  Same,  xx.  157;  Smith*.  Same,  xx.  160;  Hale 
v.  Same,  xx.  162. 

Injunction  will  not  lie  to  prevent  railroad  company  doing  damage  to  land 
without  first  making  or  securing  compensation.  Spencer  v.  Point  Pleasant  & 
Ohio  R.  Co.,  xx.  125;  Campbell  v.  Same,  xx.  157;  Smith  v.  Same,  xx.  160;  Hale 
v.  Same,  xx.  162. 

When  railroad  company  is  building  road  in  street  by  consent  of  town-council, 
abutting  owner  is  not  entitled  lo-injunctiou  until  damages  are  assessed,  on  ground 
that  multiplicity  of  suits  will  thus  be  avoided.  Smith  v.  Point  Pleasant  &  Ohio 
R  Co.,  xx.  160. 

Company  will  be  restrained  by  injunction  from  occupying  land  until  damages 
are  paid,  though  company  has  eutered  on  land  aud  built  road  and  operated  it  for 
many  years  with  consent  of  owner,  under  arrangement  that  damages  were  to  be 
settled  iu  future,  the  title  to  remain  in  the  landowner.  Kittell  et  al.  v.  Missisquoi 
R.  Co.,  xx   165. 

Courts  will  by  injunction  restrain  unauthorized  taking  of  land.  Niemeyer  v. 
Little  Rock  J.  R.  Co.,  xx.  174. 

Corporation  formed  by  fraudulent  combination  will  be  restrained  by  injunc- 
tion from  exercising  powers  injurious  to  individual  by  taking  his  laud,  when 
acting  outside  scope  of  legislative  intent.  Niemeyer  et  al.  v.  Li  tile  Rock  J.  R. 
Co..  xx.  174. 

M^ien  party  has  deeded  right  of  way  and  afterwards  company  condemns  right 
of  way.  not  varying  more  than  ten  feet  from  that  deeded,  party  cannot  obtain 
injunction  to  restrain  construction  of  road  until  award  of  commissioners  is  paid. 
•Bentley  et  al.  v.  Wabash,  St.  L.  &  P.  R.  Co.  et  al.,  xx.  865. 

In  proper  case,  railroad  company  will  be  restrained  by  injunction  from  run- 
ning trains  over  track  on  certain  land  until  it  has  paid  damages  to  which  owner 
of  land  is  entitled.     Williams  v.  New  Orleans,  M.  &  T.  R.  Co.,  xx.  878. 

Judgments. 

Judgment  confirming  condemnation  proceedings  does  not  absolutely  fix  rights 
of  parties,  unless  parties  are  prevented  by  matters  in  pais  from  receding  there- 
from.    Williams  t>.  New  Orleans,  M.  &  T.  R.  Co.,  xx.  878. 

Juries. 

Though  landowner,  in  view  of  preliminary  steps  to  be  taken  by  him,  waives 
right  to  jury,  yet  if  court  refuses  to  entertain  preliminary  steps,  he  may  then 
insist  on  his  right  to  a  jury.    Grafton  &  G.  R  Co.  v.  Foreman,  xx.  215. 

Mere  irregularity  in  oath  to  jury  will  not  warrant,  setting  aside  of  proceed- 
ings.    Grafton  &G.  R.  Co.  v.  Foreman,  xx.  215. 

verdict  of  jury  assessing  value  is  conclusive.  Findings  of  jury  will  be  con- 
sidered as  adopted  by  court,  if  judgment  recites  them.  California  Southern 
R.  Co.  v.  Southern  Pacific  R  Co.,  xx.  809. 

When  in  proceeding  to  condemn  right  of  way  jury  is  permitted  by  court  to 
view  premises,  verdict  will  not  be  set  aside  unless  it  is  clear  that  the  jury  has 
erred.     Omaha  &  R.  V.  R.  Co.  v.  Walker,  xx.  896. 

Verdict  of  jury  in  condemnation  proceeding  set  up  as  defence  in  action  for 
trespass  may  be  shown  to  be  simply  void  act  of  unauthorized  individuals.  West 
«.  West  &  East  R.  Co.,  xx.  402. 

When  jury  has  signed  verdict  and  dispersed,  giving  verdict  to  messenger  to 
deposit  iu  proper  custody,  it  has  no  further  power  over  such  verdict,  aud  any 
further  proceeding  is  unauthorized.     West  t.  West  &  East  R.  Co.,  xx.  402. 

When  railroad  company  induces  messenger  to  whom  verdict  has  been  in- 
trusted to  deposit  in  proper  custody  to  suppress  same,  it  cannot  insist  that  actual 
return  of  verdict  was  essential  to  give  it  validity.  West  v.  West  &  East  R.  Co., 
xx.  402. 

When  pending  proceedings  for  damages  a  railroad  company  amends  its 
description  of  premises  condemned,  jury  will  be  presumed  to  have  taken 
amendment  into  consideration  in  making  award.  Hunt  v.  New  York,  C.  &  St. 
L.  R.  Co.,  xx.  486. 
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Noticb. 

> 

In  condemning  land  for  right  of  way,  notice  must  be  given  to  owner  by  name. 
Birge  v.  Chicago,  M.  &  St.  P.  R.  Co.,  xx.  291. 

Nuisance. 

When  company  has  right  to  build  road,  satisfaction  of  Judgment  for  appro- 
priming  land  will  protect  company  from  further  actions.  But  when  company 
ha*  no  right  to  build,  road  is  continuing  actionable  nuisance.  Little  Rock  <fc 
Ft.  8.  R.  Co.  v.  McGeliee,  xx.  82. 

Parties  to  Proceedings. 
(a)  Parties  Condemning  Land. 

A  condemnation  of  land  by  railroad  company  in  corporate  name  while  prop- 
erty is  in  hands  of  trustees  under  a  mortgage  held  not  to  be  act  of  original 
stockholders,  but  of  trustees.  Williams  v.  New  Orleans,  M.  &  T.  R.  Co.,  xx. 
878. 

When  company  contracts  with  person  to  furnish  right  of  way  at  his  own  ex- 
pense, purchasing  and  condemning  in  name  of  company,  latter  is  nevertheless 
only  responsible  party.  It  is  liable  as  garnishee  for  money  awarded  to  land- 
owner in  condemnation  proceedings.  Buchanan  Co.  Bank  «.  Cedar  Rapids, 
I.  P.  &  N.  W.  R.  Co.,  xx.  417. 

One  company  under  authority  of  law  took  road  of  another,  and  petition  for 
damages  whs  filed.  Charter  of  first  named  .company  expired,  and  three  years 
elapsed  without  appointment  of  receiver.  Before  this,  stockholder  in  old  com- 
pany filed  hill  to  restrain  new  one  from  doing  business.  This  bill  was  dismissed 
after  dismissal  of  petition  for  damages.  On  application  within  one  year  after 
latter  dismissal,  held,  that  receiver  would  not  be  appointed  of  first-named  com- 
pany to  prosecute  claim  for  damages.  Bigelow  t>.  Union  Freight  R.  Co.,  xx. 
426. 

(b)  Parties  Entitled  to  Damages. 

Equitable  owner  of  land  under  articles  of  agreement  may  lecover  compensa- 
tion for  taking  thereof  when  no  objection  is  made  to  nonjoinder  of  holder  of 
legal  title.     Hastings  &  Grand  Island  R.  Co.  t>.  In  gal  Is,  xx.  00. 

Person  in  possession  of  timber  culture  claim,  for  less  than  ten  years,  whose 
possession  is  not  disturbed,  cannot  recover  for  damages  to  land  caused  bv  con- 
struction of  track  on  road  running  along  one  side  of  claim.  Hastings  &  Grand 
Island  R.  Co.  t>.  Ingalls,  xx.  60. 

Parties  joined  by  company  in  proceeding  as  having  interest  in  land  may  by 
certiorari  dispute  right  of  company  to  institute  proceedings,  without  showing 
that  they  have  any  interest.  State  of  N.  J.  t>.  Hudson  Terminal  R.  Co.,  xx. 
204. 

When  company  enters  upon  land  by  authority  of  the  landlord  only,  tenant  of 
land  may  bring  trespass  against  them.  C rowel  1  v.  New  Orleans  &  N.  E.  R.  Co., 
xx.  806. 

Owner  of  land  conveyed  right  of  way  "  so  long  as  it  shall  be  required  for  uses 
of  said  company."  Latter  mortgaged  right  of  way,  but  never  built  road.  Mort- 
gage was  foreclosed  and  premisesboueht  in  by  A.  Another  company  then  con- 
demned right  of  way.  Held,  that  administrator  of  original  grantor  and  not  A 
was  entitled  to  damages.     Ingalls  t>.  Byers,  Adm'r  et  al.,  xx.  845. 

When,  upon  lease  of  land,  tenant  agrees  to  pay  as  rent  certain  share  of  crops 
when  matured,  crops  belong  to  tenant  while  growing,  and  tenant  may  maintain 
trespass  against  railway  company  injuring  standing  crops  in  pursuance  of  grant 
of  right  of  way  by  landlord.     Chicago  &  W.  M.  R.  Co.  «.  Linard,  xx.  852. 

Railroad  company  holding  lease,  perpetual  at  its  option,  of  certain  ground,  ha* 
right  to  be  heard  in  proceeding  to  establish  city  street  over  the  ground.  Town 
of  Storm  Lake*.  Iowa  Falls  &  8.  C.  R.  Co.  et  al.,  xx.  420. 

When  railroad  company  condemns  right  of  way,  it  cannot  on  appeal  disprove 
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title  of  party  to  whom  damages  have  been  awarded,  without  pleading  his  want 
of  title.     Gerrard  et  al.  v.  Omaha,  N.  &  B.  H.  R.  Co.,  xx.  428. 

Every  person  having  an  interest  in  land  is  entitled  to  be  joined  as  owner  in 
condemnation  proceedings.  Gerrard  et  al.  v.  Omaha,  N.  &  B.  H.  R.  Co.,  zx. 
433. 

When  land  has  been  condemned  for  right  of  way  and  damages  paid  to  widow 
and  sole  devisee  of  deceased  owner  whose  will  is  revoked  pro  tanto  by  subsequent 
birth  of  child,  rights  of  child  may  be  adjusted  in  cross  actions  brought  by  her 
and  the  company.    Chicago,  B.  &  Q.  R.  Co.  t>.  Wasserman,  xx.  428. 

Quantity  of  Land  that  mat  be  Condemned. 

In  New  Jersey,  under  general  railroad  act,  company  can  only  condemn  strip 
100  feet  wide.     State  of  N.  J.  v.  Hudson  Terminal  R.  Co.,  xx.  204. 

Proceedings  to  appropriate  more  land  than  company  is  by  law  authorized  to 
acquire  will  be  set  aside  in  toto.  State  of  N.  J.  v.  Hudson  Terminal  R.  Co.,  xx. 
204 

Railroads  on  Streets. 

When  charter  of  street-car  company  granted  exclusive  right  to  run  on  certain 
streets,  held,  that  this  must  be  construed  as  intended  to  prevent  competition  only, 
and  that  therefore  another  company,  not  competing  with  the  first,  might  be  au- 
thorized to  run  their  cars  on  a  single  block  of  the  same  route  in  the  opposite 
direction,  upon  making  compensation.     Phila.  &  G.  F.  R.  Co.  's  Appeal,  zx.  1. 

Street-car  company  was  authorized  to  run  its  track  on  certain  street,  and  was 
also  empowered,  in  order  to  avoid  obstruction,  to  use  such  portions  of  adjacent 
streets  as  might  be  necessary.  Company  used  part  of  another  street,  and  after- 
wards, upon  removal  of  obstruction,  undertook  to  place  track  wholly  on  first- 
named  street.  Held,  that  it  was  not  bound  by  original  location,  and  that  an- 
other street-car  company  on  said  street  could  not  obtain  injunction.  Phila.  &  G. 
F.  R.  Co.'s  Appeal,  zx.  1. 

In  Illinois,  general  railroad  act  does  not  require  assent  of  abutting  property- 
owners  to  use  of  street  by  railroad;  consent  of  municipal  authorities  is  enough. 
But  assent  of  property-owners  is  necessary  in  towns  organized  under  general 
corporation  act  or  special  charter.  Wiggins  Ferry  Co.  «.  East  St.  Louis  Union 
R.  Co.,  xx.  0. 

Provision  of  charter  of  St.  Louis  authorizing  councils  to  give  assent  to  use  of 
street  by  street  railroad,  on  consent  in  writing  of  abutting  property-owners,  does 
not  apply  to  steam  roads.  Wiggins  Ferry  Co.  v.  East  St.  Louis  Union  R.  Co., 
xx.  0.     % 

When  municipality  has  granted  nght  of  way  on  street  to  street-car  company 
and  latter  has  built  part  of  road,  legislature  cannot  make  right  to  build  same  de- 
pendent on  consent  of  majority  of  abutting  property-owners.  Kansas  City  H. 
R.  Co.  v.  Hovel  man,  xx.  17. 

Councils  granted  to  railroad  company  right  of  way  on  street,  provided  road 
should  be  completed  in  a  year,  aud,  if  not  so  finished,  reserved  right  to  take  away 
license.  Held,  that  city  alone  could  take  advantage  of  breach  of  condition  sub- 
sequent.    Kansas  City  H.  R.  Co.  v.  Hovelman,  xx.  17. 

Landowner  whose  property  abuts  on  street  cannot  obtain  injunction  to  restrain 
laying  of  railroad  thereon,  unless  he  suffers  special  damage.  Crowley  t>.  Davis, 
xx.  25. 

Owner  of  property  abutting  on  street  cannot  maintain  action  for  injury  from 
operation  of  railroad  thereon  which  he  shares  with  public  generally.  Dwenger 
v.  Chicago  &  G.  T.  R.  Co.,  xx.  26. 

Action  lies  for  negligent  construction  of  railroad  on  street  so  as  to  block  ac- 
cess to  premises,  though  road  is  constructed  by  due  authority.  Guillman  v. 
Canada  Southern  R.  Co.,  xx.  81. 

Tracks  of  street  railway  may  be  laid  on  street  before  damages  to  abutting 
owners  are  ascertained  and  compensated.  Sears  «.  Marshall  town  St.  R.  Co.,  xx, 
86. 

20  A.  &  E.  R.  Cas.— 48 
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Baltimore  &  Potomac  R.  R.  Co.  has  no  right  to  use  the  streets  of  Washington 
other  than  those  on  which  its  road  is  now  situated,  without  the  authority  of 
Congress.     District  of  Columbia  Comm.  «.  Bait.  &  Ohio  R.  Co.,  xx.  88. 

Railroad  company  may  construct  track  across  highway,  and  if  necessary 
change  line  of  highway  and  accept  gift  of  land  for  that  purpose.  Clawson  *. 
Chicago  &  Gt.  8.  R.  Co.,  xz.  56. 

When  railroad-track  is  built  on  public  road,  owner  thereof  is  entitled  to  dam- 
ages for  additional  burden  on  land.      Hastings  &  G.  I.  R.  Co.  v.  In  gal  Is,  xx  60. 

Owner  of  lot  abutting  on  street  which  tracks  of  company  merely  cross,  is  not 
entitled  to  damages.     Morgau  v.  Des  Moines  &  St.  L.  R.  Co.,  xx.  67. 

Incidental  damage  caused  to  owner  of  laud  abutting  on  street  by  flow  of  sur- 
face-water on  his  laud  owing  to  construction  of  railroad  on  street, "docs  not  con- 
stitute cause  of  action.     Hanliu  v.  Chicago  &  N.  W.  R  Co.,  xx.  70. 

Owner  of  property  abutting  on  street,  fee  of  which  is  in  town  or  village  is  en- 
titled to  compensation  for  construction  of  railroad  on  street  without  proving 
special  damage.     Omaha  &RV.R  Co.  t>.  Rogers,  xx.  79. 

Abutting  landowners  having  fee  in  street  cannot  enjoin  erection  of  railroad 
thereon  by  permission  of  municipality,  until  compensation  is  secured  or  paid. 
Spencer t>.  Point  Pleasant  &  Ohio  R.  Co.,  xx.  125;  Campbell*.  Same,  xx.  157; 
Bmith  v.  Same,  xx.  160;  Hale  v.  Same,  xx.  162. 

Abutting  landowners  having  fee  in  street  may  recover  damages  for  construc- 
tion of  railroad  thereon  by  permission  of  municipal  authorities,  but  cannot 
thereafter  recover  damages  for  inconvenience  sustained  by  running  of  trains. 
Spencer  «.  Point  Pleasaut  &  Ohio  R.  Co.,  xx.  125;  Campbell  «.  Same,  xx.  157; 
Smith  v.  Same,  xx.  160;  Hale  v.  Same,  xx.  162. 

When  railroad  company  is  buildiug  road  in  street  by  consent  of  town-council, 
abutting  owner  is  not  en  tit  led  to  injunction  until  damages  are  assessed,  on  ground 
that  multiplicity  of  suits  will  thus  be  avoided.  Smith  e.  Point  Pleasant  &  Ohio 
B.  Co.,  xx.  160. 

When  railroad  company,  in  order  to  construct  its  track  across  highway  at 
grade,  does  damage  to  other  land  in  adapting  highway  to  new  grade,  it  is  liable 
rn  damages.     Sioux  City  &  Pac.  R.  Co.  «.  Weimer,  xx.  184. 

When  plaintiff  claimed  damages  for  constructing  track  on  certain  street  fee 
of  which  he  claimed  to  own,  it  is  immaterial  that  complaint  describes  his  prop- 
erty by  metes  and  bounds  as  extending  to  side  of  street  only.  Brooklyn  City  ft. 
Co.  t>.  Hussuer,  Adm'x,  xx.  265. 

Under  general  railroad  act  of  Pennsylvania,  company  has  right  to  construct 
branch  road  along  streets  of  city.    McAboy  e.  Pittsburgh  &  C.  R.  Co.,  xx.  814. 

Removal  of  Causes 

When  appeal  has  been  taken  from  decision  of  municipal  officer  in  proceeding 
similar  in  its  nature  to  inquest  of  valuation,  cause  may  nevertheless  be  removed 
to  United  States  courts.    Union  Pac.  R.  Co.  v.  Myers,  xx.  824. 

Case  may  be  removed  to  United  States  courts  notwithstanding  fact  that  indi- 
rect effect  may  be  had  upon  general  proceedings  for  widening  streets  of  a  city. 
Union  Pac.  R.  Co.  v.  Myers,  xx.  824. 

Streets  Laid  Out  oyer  Railroads. 

When  statute  provides  that  it  shall  be  unlawful  to  lay  out  public  road  across 
railroad  within  800  feet  of  another  crossing,  held,  that  burden  was  on  company 
to  show  that  proposed  crossing  was  within  prohibited  distance.  State  of  if.  J. 
v.  Drummona  et  al.f  xx.  18. 

Platforms  of  railroad  company  along  track  may  be  removed  in  making  public 
road,  upon  payment  of  compensation.  State  of  N.  J.  v.  Drummond  etaL,  xx.  13. 

Trespass. 

When  landowner  has  tacitly  or  expressly  permitted  company  to  construct  its 
road  on  his  land,  he  cannot  bring  trespass,  but  can  only  institute  proceedings  to 
recover  compensation.     Hanlin  v.  Chicago  &  N.  W.  R.  Co.,  xx.  70. 
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Purchaser  of  property  of  railroad  company  does  not  acquire  company's  right 
to  have  damages  for  taking  land  assessed  in  particular  mauner.  Laudowner 
may  therefore  bring  trespa>8.      Little  Rock  &  Ft.  8.  R.  Co.  v.  McGehee,  xx.  82. 

Proof  that  land  was  omitted  by  mistake  from  report  of  commissioners,  and 
that  road  was  built  on  it  with  knowledge  and  approbation  of  plaintiff,  will  not 
bar  action  of  trespass,  unless  jury  find  that  plaintiff  was  guilty  of  laches.  Smith 
v.  Combs  xx.  209. 

Plaintiff  on  trial  for  trespass  testified  that  company  before  entering  on  land 
gave  him  written  agreement  to  settle  for  it;  but  this  was  not  pleaded.  Held, 
that  it  was  uot  before  the  court  as  an  accord  and  satisfaction.  Smith  «.  Combs, 
xx.  209. 

EBKO&S  AND  APPEALS. 

Bee  Appeals. 

JESTOPPEL. 

Bale  of  lot  of  ground  to  railroad  company  for  right-of-way  purposes  and  re- 
ceipt of  consideration  therefor,  does  not  estop  party  from  bringing  suit  for 
damage  to  detached  real  estate  by  construction  of  road.  Republican  Valley 
R.  Co.  v.  Fellers,  xx.  256. 

Parly  contracting  with  corporation  is  estopped  to  deny  corporate  existence, 
but  when  this  defence  is  set  up  in  action  on  contract,  corporation  must  claim 
benefit  of  estoppel  or  it  will  be  deemed  to  be  waived.  Oregonian  Ry.  Co.  (Lim- 
ited) v,  Oregon  Ry.  &  Nav.  Co.,  xx.  518. 

When  matter  constituting  estoppel  does  not  appear  in  previous  pleadings,  it 
must  l>e  set  up  by  replication.  When  same  does  so  appear  estoppel  must  be 
raised  by  demurrer.  Oregonian  Ry.  Co.  (Limited)  v.  Oregonian  Ry.  &  Nav.  Co., 
xx.   518. 

Person  contracting  with  corporation  is  estopped  to  deny  corporate  existence 
or  power  to  enter  into  contract.  Oregonian  Ry.  Co.  (Limited)  v.  Oregon  Ry.  & 
Ifav.  Co.,  xx.  528. 

In  action  against  corporation  on  contract,  defendant  is  not  estopped  to  set  up 
•that  contract  was  uUra  vires.  Oregonian  Ry.  Co.  (Limited)  c.  Oregon  Ry.  & 
Nav.  Co.,  xx.  528. 

XVTDENCE. 

See  Eminent  Domain. 

Statute  excluding  surviving  party  to  contract  as  witness  does  not  apply  to 
■agents.     Kittelltftot.  «.  Missisquoi  R.  Co.,  xx.  16*5. 

When  commission  is  lost,  appointment  of  commissioners  may  be  proved  by 
»parol.     Kittell  etcti.  v.  Missisquoi  R.  Co.,  xx.  165. 

Admission  of  evidence  as  to  that  which  law  presumes,  is  harmlessly  imma- 
terial.   Brakken  v.  Minneapolis  &  St.  L.  R.  Co.,  xx.  422. 

BXECWTIOH. 

Railway  plant  of  dock  company  authorized  to  construct  railroad  is  exempt 
from  execution  under  English  Ry.  Co.'s  Act.  though  railway  is  merely 
•ancillary  to  main  object  of  company.  Great  Northern  R.  Co.  t>.  Tabour- 
din  etal.%  xx.  562. 

Purchaser  of  right  of  way  under  execution  takes  no  title  if  he  does  not  own 
franchises,  and  transferee  of  franchises  may  recover  against  him  in  ejectment. 
East  Alabama  R.  Co.  v.  Doe  ex  dem.  Visscher  et  <U%,  xx.  566. 

TAXM.CBOSSIHGS. 

Party  cannot  join  in  one  complaint  action  for  diverting  water-course  and  ac- 
tion for  failure  to  construct  farm-crossing.  Utica  &  Black  R.  R.  Co.  v.  Thomas, 
xx.  93. 
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Landowuer  baa  right  to  farm -crossings  at  reasonable  points  when  they  will 
not  iuterfere  with  paramount  rights  of  railroad  company.  Kansas  City  &  E.  R. 
Co.  v.  Kregelo,  xx.  241. 

Wbeu  map  and  profile  show  intent  of  company  to  construct  farm-crossings, 
jury  should  lake  the  fact  into  account  that  company  is  bound  to  construct 
them.     Kansas  City  &  E.  R.  Co.  v.  Kregelo,  xx.  241. 

Neither  cattle-guards  nor  cross-fences  need  be  constructed  at  farm-crossings. 
Missouri  Pacific  K.  Co.  v.  Fitter  ling.  xx.  454. 

FENCES. 

See  Animals. 

When  company  is  bound  to  fence  right  of  way.  there  is  no  obligation  up<>n 
landowner  to  do  so.      Houston.  8.  &  W.  Texas  H.  Co.  t>.  Adams  et  al.„  xx.  240. 

When  evidence  does  not  disclose  circumstances  making  cost  of  fencing  elenn  i.i 
of  damage,  provisions  of  fence-law  are  immaterial  upon  question  of  compensa- 
tion.    California  Southern  K.  Co.  v.  Southern  Pacific  R.  Co.,  xx.  809. 

Double  damages  may  l>e  recovered  for  injury  to  cuttle  caused  by  defective 
cattle-guard.     Morialy  t>.  Cent  ml  Iowa  R.  Co.,  xx.  438. 

Animals  were  found  dead  in  this  case  under  such  circumstances  that  jury 
might  infer  that  killing  was  caused  by  defects  in  fences  or  cattle-guards,  Aguew 
t>.  Michigan  Central  R.  Co..  xx.  441. 

Company  is  liable  for  injury  to  cattle  caused  by  unnecessarily  placing  wing- 
fences  ami  cattle-pit  fifty  feet  from  highway  crossing.  Louisville,  N.  A.  &  C. 
R.  Co.  v.  Porter,  xx.  446. 

Fact  that  adjoining  landowner  may  have  erected  fence  does  not  excuse  rail- 
road company  from  fencing.      Louisville,  N.  A.  &  C.  R.  Co.  v.  WThite,  xx.  449. 

Party  agreed  to  release  railroad  company  from  liability  for  killing  cattle  by 
reason  of  failure  to  build  proper  fences  if  thev  would  furnish  him  with  cattle- 
pass.  J/e/d.  that  until  pass  was  constructed  release  was  inoperative.  Terre 
Haute  &  Iud.  R.  Co.  v  Flanigan,  xx.  452. 

There  can  he  no  recovery  for  killing  live-stock  coming  upon  track  through 
gnte  with  latent  defect,  in  fastening,  when  there  is  no  proof  that  company  knew 
of  defect.     Missouri  Pacific  R  Co.  v.  Fitterling,  xx.  454. 

Neither  cattle-guards  nor  en  »sftf  fences  need  Deconstructed  at  farm-crossings. 
Missouri  Pacific  R.  Co.  «.  Fitterling,  xx.  454. 

Parol  contract  to  fence  does  not  run  with  land,  but  written  agreement  does  so 
run,  and  is  enforceable  against  grantees.  Kentucky  Central  R.  Co.  x>.  Kenuey, 
xx.  458. 

When  company  has  failed  to  maintain  fence  in  accordance  with  contract,  and 
In  consequence  c title  come  on  track  and  are  killed,  company  is  liable.  Ken- 
tucky Ceii I ral  R.  Co.  <j.  Kenney.  xx.  458. 

When  company  has  failed  to  maintain  fence,  and  adjoining  landowner  know- 
ing defect  turns  out  his  horse  in  pasture,  who  thereupon  escapes  on  track  and  is 
killed,  company  is  liable.  Doctrine  of  contributory  negligence  has  no  application. 
Conxion  v.  Central  Vt.  R.  Co.,  xx,  460. 

When  person  turns  out  bull  to  pasture  in  his  own  enclosed  field,  and  railroad 
company  owns  strip  of  land  through  the  field  occupied  by  its  track,  and  fails  to 
fence  same,  and  hull  is  killed  in  consequence,  held  that  bull  is  not  stray  in?  at 
large  so  as  to  defeat  recovery.    Gooding  t>.  Atchison.  T.  &  S.  F.  R.  Co..  xx.  466. 

Party  knowing  that  severe ston  had  occurred  which  prostrated  fences gener- 
allv,  is  guilty  of  contributory  negligence  in  turning  catt*e  out  within  48  hours 
upon  enclosed  land  without  inquiry  as  to  condition  of  railroad  fences.  Carey  f. 
Chicago,  M.  &St.  P.  R.  Co.-,  xx.  4<>9. 

Company  i<  only  lmnnd  to  use  reasonable  care  in  repairing  fences.  Carey  «. 
Chicago.  M.  &  St.  P.  R.  Co..  xx.  4«9. 

Company  is  liable  for  killing  swine  at  point  where  it  had  failed  to  fence  its 
road.  No  proof  of  negligence  is  necessjiry,  though  swine  were  running  at  large, 
contrary  to  law.     Lee  r.  Minneapolis  &  St.  L.  R  Co.,  xx.  476, 

Company  is  bound  to  build  such  a  fence  as  will  prevent  swine  from  straying 
ou  the  track.     Lee  v.  Minneapolis  &  St.  L.  R.  Co  ,  xx.  i'.C. 
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Allowing  bogs  to  run  at  large  near  track  is  not  such  "  wilful  act"  of  owner  as 
will  exonerate  company  from  liability  for  killing  them  by  failure  to  fence.  Lee 
«,  Minneapolis  &  St.  L.  H.  Co.,  xx.  476. 

Company  is  liable  for  killing  borse  straying  in  violation  of  night-herd  law, 
when  accident  is  occasioned  by  failure  to  fence.  "  Wilful  act  of  owner"  is  only 
defence  in  such  case.     K re  1)8  v.  Minneapolis  &  St.  L.  R.  Co.,  xx.  478. 

Boy  was  riding  along  road  parallel  with  track  at  uufeuced  place.  Horse  ran 
•on  track  and  was  killed.  J /eld  ihat  question  of  boy's  contributory  uegligeuce 
was  for  the  jury.     Hynes  v.  San  Francisco  &  N.  P.  It.  Co.,  xx,  486. 

In  action  for  killing  animals  occasioned  by  failure  to  feuce.  attorney's  fee 
may  be  assessed  in  same  suit  brought  to  recover  damages.  Peoria,  D.  &  E.  K. 
Co.  v.  Dugiran,  xx.  489. 

Legislature  may  authorize  recovery  of  an  attorney's  fee  in  suits  against  mil- 
to.kI  companies  for  killing  cattle  occasioned  by  failure  to  feuce.  iPeoria,  D.  &  E. 
K.  Co.  v.  Diutgan,  xx.  489. 

In  actions  against  mil  road  company  for  killing  or  injuring  cattle  by  reason  of 
failure  to  fence,  no  notice  need  be  given  of  intentiou  to  claim  attorney's  feet. 
Peoria,  D.  &  E.  R.  Co.  t>.  Duggan,  xx.  489. 

Railroad  company  considered  as  incorporated  under  net  passed  after  passage 
of  general  art  requiring  construction  of  fences.  Rockwell  v.  New  YorkA  N.  K 
R.  Co.,  xx.  651. 

In  an  action  under  the  Missouri  statute  against  a  railroad  company  for  double 
damages*  for  killing  stock,  the  complaint,  need  not  specifically  allege  that  the  in- 
jury was  occasioned  by  the  failure  to  fence  or  to  maintain  callle-guards,  or  that 
the  injury  was  not  within  the  limits  of  an  incorporated  city  or  town.  It  is  suf- 
ficient if  these  facts  may  be  inferred  from  the  allegations  of  the  complaint.  Mis- 
souri Pac.  R.  Co.  v.  Campbell,  xx.  651. 

A  petition  in  an  action  against  a  railroad  company  under  the  481  section  of 
the  Railroad  Law,  for  the  killing  of  a  sow,  alleged  that  the  sow  "strayed  upon 
said  railroad  track  and  was  killed  in  consequence  of  the  failure  of  defendant  to 
erect  and  maintain  a  good  and  lawful  fence  on  the  sides  of  its  said  railroad  at 
the  point  where  said  sow  was  killed,  as  in  law  bound  to  do."  J /eld,  that  the 
petition  stated  a  good  cause  of  action.  Haunibal  &  St.  Jo  R.  Co.  «.  Blakeley, 
xx.  651. 

In  an  action  against  a  railroad  company  for  double  damages  for  killing  cattle, 
a  complaint  which  fails  to  show  thai  the  injury  occurred  at  a  point  on  the  road 
where  there  should  have  been  fences,  but  were  none,  or  that  it  was  occasioned 
by  the  failure  to  fence,  is  defective,  but  under  the  present  statute  may  be 
amended  after  appeal  to  the  circuit  court.     Dryden  v.  Smith,  Receiver,  xx.  652. 

A  petition  or  statement  in  an  action  to  recover  double  damages  for  the  killing 
of  live-stock  on  u  railroad  track  is  insufficient,  unless  it  alleges  that  the  stock 
came  upon  the  track  or  was  killed  in  consequence  of  the  failure  of  the  company 
to  erect  and  maintain  lawful  fences  or  cattle  guards.  Hannibal  &  Si.  Jo  R.  Co. 
v.  ilii'lgens,  xx.  652.  • 

A  complaint  filed  before  a  justice  of  the  peace  for  the  killing  of  live-stock 
showed  upon  its  face  that  it  was  intended  to  be  drawn  under  the  43d  section  of 
the  Railroad  Law,  but  tailed  to  make  some  averments  essential  under  that  sec- 
tion. On  appeal  the  circuit"  court  permitted  the  omission  to  be  supplied  by 
amendment.  Held,  that  this  was  warranted  by  section  8060,  Revised  Statutes, 
1879.  of  Missouri.     Chicago,  R.  I.  &  P.  R.  Co.  v.  King,  xx.  652. 

A  post  and  plank  fence  four  and  one  half  feet  high  is  a  lawful  fence  within 
the  meaning  of  the  43d  section  of  the  Railroad  Law.  Chicago,  R.  I.  &  P.  R. 
Co.  v.  King,  xx.  652. 

A  complaint  against  a  railroad  company  before  a  justice  of  the  peace  for  kill- 
ing stock,  under  the  statute,  is  good  without  alleging  that  the  railroad  was  not 
securely  fenced  where  the  animals  entered  upon  it.  Indianapolis  &  V.  R.  Co. 
v.  Sims,  xx.  653. 

A  complaint  averring  that  the  plaintiff's  horse  was  killed,  in  the  county  where 
suit  was  brought,  by  the  locomotive  or  cars  of  defendant  at  a  point  where  its 
road  was  not  securely  fenced  was  held  sufficient  on  demurrer.  Louisville,  N. 
A.  &  C.  R.  Co.  v.  Davis,  xx.  653. 
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Owner  of  land  conveyed  right  of  way  "  so  long  as  it  shall  be  required  for  uses* 
of  said  company."  Latter  mortgaged  right  of  waj,  but  never  built  road.  Mort- 
gage was  foreclosed  and  premises  bought  in  by  A.  Another  company  then  con- 
demned right  of  way  anew.  Held,  that  administrator  of  original  grantor  and 
not  A  was  entitled  to  damages.    Ingalls  a.  Byers,  Adm'r,  etaL,xx.  345. 


roisie*  compoftATiom. 

In  Oregon,  loreign  railway  corporations  are  placed  on  footine  of  domestic 
companies,  as  to  construction  and  operation  of  railway.  The  foreign  corpora- 
tion was  in  this  case  recognized  by  law  as  existing  with  power  to  lease  its  road. 
Oregon ian  Ry.  Co.  (Limited) «.  Oregon  Ry.  &  Nav  Co.,  xx.  523. 


Railroad  company  neglecting  for  five  years  to  build  line  of  road  specified  in 
charter,  but  building  instead  line  to  accommodate  coal  mines  owned  by  stock- 
holders, forfeits  its  franchises.  State  of  Ohio  ©.  flazleton  &  L.  R.  Co., 
560. 


h:i»  < "- 


Company  with  limited  corporate  existence  purchasing  road  and  franchises  of 
company  with  perpetual  existence,  does  not  lengthen  its  own  term  of  life.  Hen- 
derson 9.  Central  Pass.  R  Co..  xx.  543. 

Company  neglecting  for  five  years  to  build  line  of  road  specified  in  charter, 
and  building  instead  line  to  accommodate  coal  mines  owned  bv  stockholders, 
forfeits  its  franchises.     State  of  Ohio  v.  Haxleton  &  L.  R  Co..  xx  560. 

Purchaser  of  right  of  way  under  execution  takes  no  title  if  be  does  not  own? 
franchises,  and  transferee  of  latter  may  recover  in  ejectment.  East  Alabama  R 
Co.  v.  Doe  ex  dm.  Visscher  et  aL,  xx.  560. 


FIAUB. 

Party  conveyed  land  to  railroad  company  in  consideration  of  construction  of 
station  thereon.  He  averred  that  company  had  represented  to  him  that  all  land 
was  neoosary  for  that  purpose,  but  oart  only  could  be  so  used.  Jleld,  that  as  there 
was  no  proof  that  statement  was  fraudulently  made,  the  deed  would  not  be  set 
aside.    Jones  e.  St.  Louis,  K.C.AN.R  Co.,  xx.  371. 


When  company  contracts  with  party  to  furnish  right  of  way  at  his  own  ex* 
pense,  purchasing  or  condemning  in  name  of  company,  latter  is  nevertheless 
liable  as  garnishee  for  money  awarded  to  landowner  in  condemnation  proceed- 
ings.   Buchanan  Co.  Bank  e.  Gfedar  Rapids,  L  F.  4  N.  W.  R  Co.,  xx.  417. 


HIGHWAYS. 

See  Stbbktb  asd  Higwwayb. 

ICE  AHD  SHOW. 

When  company  constructed  bridge  over  river  with  piers  so  close  together  that 
ire-gorge  was  formed,  damaging  party's  property,  company  was  held  liable  in- 
damages.    Omaha  &  Republican  Valley  R  Co.  e.  Brown,  xx.  286. 

IHCOBPORATIOH. 

See  Charter. 

In  Illinois,  horse  and  dummy  railroads  are  incorporated  under  general  corpo- 
ration set,  and  not  under  ch.  66,  Rev.  Stat.  Wiggins  Ferry  Co.  e.  East  St.  Louis- 
Union  R  Co..  xx.  9. 

Railroad  company  may  be  organized  to  carry  freight  within  limits  of  city 
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only,  and  iu  such  case  is  not  bound  to  carry  passengers.  Wiggins  Ferry  Go.  v. 
East  St.  Louis  Union  R.  Co.,  xx.  9. 

In  proceeding  to  ascertain  compensation,  property-owner  cannot  dispute 
legality  of  corporation.    Niemeyer  et  al.  v.  Little  Rock  J.  R  Co.,  xx.  174. 

When  company  with  limited  corporate  existence  purchases  property  and  fran- 
chises of  another  road  with  perpetual  existence,  it  derives  no  right  to  run  road 
under  charter  of  latter  company,  and  has  no  right  to  corporate  existence  beyond 
time  specified  in  its  own  charter.    Henderson  v.  Central  Pass.  Ry.  Co.,  xx.  542. 

General  corporation  act  of  Oregon  authorizes  formation  of  corporation  to  buy 
or  lease  a  railroad.  Oregonian  Ry.  Co.  (Limited)  v.  Oregon  Ry.  &  Nav.  Co., 
xx.  523. 

Articles  of  incorporation  need  not  state  residences  of  subscribers,  and  it  is 
immaterial  that  Secretary  oi  State  in  filing  articles  unlawfully  antedates  them. 
State  of  Indiana  v.  Foulkes  et  al.,  xx  538. 

INDICTMENT. 

In  Arkansas  railroad  company  may  be  indicted  and  fined  for  non-feasance 
misdemeanor.     Texas  &  tit.  L.  K.  Co.  v.  State,  xx.  626. 

Statement  in  information  that  it  is  presented  at  request  of  grand  Jury  and  in- 
dorsement by  foreman  as  true  bill  will  not  make  same  amount  to  indictment. 
Texas  &  St.  L.  R.  Co.  v.  State,  xx.  626. 

INFORMATION. 

In  Arkansas  there  can  be  no  criminal  prosecution  by  information  except  for 
removal  of  county  officers  from  office.    Texas  &  St.  L.  R.  Co.  v.  State,  xx.  626. 

Statement  in  information  that  it  is  presented  at  request  of  grand  jury  and  in- 
dorsement of  "  true  bill "  thereon  by  foreman  does  not  make  it  amount  to  indict- 
ment.   Texas  &  St.  L.  R.  Co.  v.  State,  xx.  626. 

INJUNCTION. 

See  Eminent  Domain. 

Will  not  lie  in  suit  by  one  street-car  company  to  restrain  another  company  from 
running  cars  on  same  street.    Philadelphia  &  G.  F.  R.  Co.'s  Appeal,  xx.  1. 

Private  citizen  cannot  obtain  injunction  to  restrain  street-railroad  company 
from  building  its  track  on  a  route  unauthorized  by  law.  Kansas  City  Horse  it 
Co.  v.  Hovel  man,  xx.  17. 

Landowner  whose  property  abuts  on  street  cannot  obtain  injunction  to  re- 
strain laying  of  railroad  thereon,  unless  he  suffers  special  damage.  Crowley  «. 
Davis,  xx.  25. 

In  West  Virginia,  injunction  will  lie  to  restrain  taking  of  land  by  company 
until  compensation  is  first  paid  or  secured;  and  injunction  will  also  lie  when 
land,  though  not  taken,  is  entirely  destroyed  in  value.  Spencer  v.  Point  Pleas- 
ant &  Ohio  R.  Co.,  xx.  125;  Campbell  v.  Same,  xx.  157;  Smith  v.  Same,  xx. 
160;  Hale  v.  Same,  xx.  162. 

Injunction  will  not  lie  to  prevent  railroad  company  doing  damage  to  land 
without  first  making  or  securing  compensation.  Spencer  u.  Point  Pleasant  & 
Ohio  R.  Co.,  xx.  125;  Campbed  v.  Same,  xx.  157;  Smith  v.  Same,  xx.  160; 
Hale  9.  Same,  xx.  162. 

Abutting  landowners  having  fee  in  street  cannot  enjoin  erection  of  railroad 
thereon  by  permission  of  municipality,  until  compensation  is  secured  or  paid. 
Spencer  a.  Point  Pleasant  &  Ohio  R  Co.,  xx.  125;  Campbell  v.  Same,  xx.  157; 
,  Smith  v.  Same.  xx.  160;  Hale  v.  Same,  xx.  162. 

Court  of  equity  may  substitute  bond  of  indemnity  for  injunction.  Campbell 
v.  Point  Pleasant  &  Ohio  R.  Co.  et  al.,  xx.  157. 

When  railroad  company  is  building  road  in  street  with  consent  of  town-coun- 
cil, abutting  owner  is  not  entitled  to  injunction  until  damages  are  assessed,  on 
ground  that  multiplicity  of  suits  will  thus  be  avoided.  Smith  v.  Point  Pleasant 
&  Ohio  R.  Co.,  xx.  160. 
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Mere  allegation  of  irreparable  injury  will  not  suffice  to  warrant  injunction. 
Fact  must  appear  on  which  same  is  predicated.  Hale  c.  Point  Pleasant  &  Ohio 
River  R  R.  Co.,  xx.  162. 

Courts  will  bv  in  junction  restrain  unauthorized  taking  of  land.  Niemeyer  c. 
Little  Rock  J.  ft.  Co.,  xx.  174. 

Corporation  formed  by  fraudulent  combination  will  be  restrained  by  injunc- 
tion from  exercising  powers  injurious  to  individual  by  taking  his  land,  when  act- 
ing outside  scope  of  legislative  intent.  Niemeyer  et  al.  v.  Little  Rock  J.  R.  Co., 
xx.  174. 

When  party  has  conveyed  right  of  way  and  afterwards  company  condemns 
route,  not  varying  more  than  ten  feet  from  that  conveyed,  landowner  cannot 
obtain  injunction  to  restrain  construction  of  road  until  award  of  commissioners 
is  paid.    Bentley  et  al  «.  Wabash,  8t.  L.  &  I.  R.  Co.  ei<d.t  xx.  865. 

In  proper  case  railroad  company  will  be  restrained  from  using  right  of  way 
until  it  has  paid  damages  to  landowner.  Williams  «.  New  Orleans,  M.  &  T.  R. 
Co.,  xx.  378. 

JTJDGMKET. 

Sec  Eminent  Domain. 

Presumption  is  that  judgment  entered  by  clerk  was  directed  and  authorized 
by  judge.    California  Southern  R  Co.  «.  Southern  Pacific  R.  Co.,  xx.  809. 

JURIES. 

See  Eminent  Domain. 

JUEISDICTIOV. 

See  Removal  of  Causes;  United  States  Courts. 

Supreme  Court  of  Appeals  of  West  Virginia  has  no  jurisdiction  unless  contest 
continues  before  it  as  to  property  worth  more  than  $100.  Grafton  &  G.  R.  Co. 
v.  Foreman,  xx.  215. 

United  States  district  courts  have  only  concurrent  jurisdiction  with  State 
courts  as  to  bridges  buiit  over  Missouri  River,  in  pursuance  of  provisions  of  act 
of  Congress.     Missouri  River  Packet  Co.  v.  Hannibal  &  St.  Jo  R.  Co.,  xx.  275. 

Law  does  not  authorize  choice  of  special  judge  to  serve  for  whole  term  in 
absence  of  regular  incumbent,  but  if  parties  agree  to  try  case  before  such  judge 
they  cannot  object  to  validity  of  his  appointment.  Kentucky  Central  R.  Co.  v. 
Kenncy,  xx.  458. 

For  purposes  of  jurisdiction  corporation  is  citizen  of  State  by  which  created, 
even  if  business  is  wholly  transacted  elsewhere.  Pacific  R.  R  v.  Missouri 
Pacific  R  Co.,  xx.  590. 

Consolidated  company  composed  of  corporations  of  two  States  is  citizen  of 
both,  and  cannot  be  sued  in  United  States  courts  of  one  State  for  tort  committed 
in  the  other.    Burger  v.  Grand  Rapids  &  I.  R.  Co.,  xx.  607. 

JUSTICE  OF  THE  PEACE. 

Party  appearing  before  justice  and  moving  to  set  aside  judgment  by  default, 
-waives  defects  in  service  of  summons.  By  appealing  he  waives  necessity  for 
summons,  and  by  introducing  evidence  he  subjects  himself  to  jurisdiction  of 
appellate  court    Missouri  Pacific  R.Co.  v.  Fitterling,  xx.  454. 

LACHES. 

Proof  that  land  was  omitted  by  mistake  from  report  of  commissioners,  and 
that  road  was  built  on  it  with  knowledge  and  approbation  of  plaintiff,  will  not 
bar  action  of  trespass,  unless  jury  find  that  plaintiff  was  guilty  of  laches.  Smith 
v.  Combs,  xx.  209. 

When  grantor  in  deed  fails  to  take  advantage  of  breach  of  condition  subse- 
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quent  for  twenty  years,  he  is  debarred  by  laches  from  so  doing.    Jones  v.  St. 
JLoui*,  K.  0.  &  N.  R.  Co.,  xx.  871. 

Plaintiff  sought  to  recover  damages  for  appropriation  of  land  for  right  of  way. 
Company  set  up  as  defence  written  Agreement  of  plaintiff  to  give  deed  for  right 
of  way  on  demand  after  location,  but  company  had  failed  for  ten  years  to  demand 
-deed.  Held,  that  defence  was  barred  by  the  delay.  Ball  v.  Keokuk  &  JN.  W. 
K.  Co.,  xx.  375. 

IAND  GBANT8.     . 

Right  of  way  of  Northern  Pacific  R  Co.  held  a  superior  title  to  that  of  Jands 
acquired  by  location  and  patent  subsequent  to  date  of  Act  of  Con  press  granting 
to  company  right  of  way.     Wilkinson  etal.  v.  .Northern  Paemc  it.  Co.,  xx.  320. 

XANDLORD  AND  TENANT. 

See  Leasb. 
LATERAL  RAILROADS, 

Bee  Branch  Railroad* 
LEASE. 

When  company  enters  upon  land  by  authority  of  the  landlord  only,  tenant  of 
land  may  bring  trespass  agaiust  it.  Croweii  v.  New  Orleaus  &  N.  E.  H.  Co., 
xx.  306. 

When,  upon  lease  of  land,  tenant  agrees  to  pay  as  rent  certain  share  of  crops 
when  matured,  crops  belong  to  tenant  while  growing,  and  he  may  maintain 
trespass  h gainst  railroad  company  injuring  standing  crop?  io  pursuance  of  grant 
of  right  of  way  by  landlord.     Chicago  &  W.  M.  Co.  v.  Linard.  xx.  853. 

Railroad  company  holding  lease,  perpetual  at  its  option,  of  certaiu  ground, 
has  right  to  be  heard  in  proceedings  to  establish  city  street  over  the  same. 
Town  of  Storm  Lake  v.  Iowa  Falls  &  S.  C.  R.  Co.  et  al.,  xx.  420. 

When  lease  of  road  by  corporation  is  vltra  vires,  covenant  as  to  payment  of 
Tent  in  future  will  not  be  enforced.  Oregon ian  Ry.  Co.  (Limited)  v.  Oregon  Ry. 
&  Nav.  Co. ,  xx.  528. 

Company  of  another  State  leasing  road  in  Iowa  is  so  absorbed  in  the  road 
leased  that  it  cannot  remove  suits  into  United  States  courts  instituted  in  State 
-courts.    Chicago  &  N.  W.  R.  Co.  v.  Crane,  xx.  600. 

LIBEL. 

Action  will  lie  against  railroad  company  for  libel  when  it  sends  to  its  agents 
-discharge  list  assigning  criminal  act  as  reason  for  discharge,  which  list  is  read 
by  agents.    Bacon  c.  Michigan  Central  R.  Co.,  xx.  683. 

LICENSE. 

Supplement  to  charter  conferring  new  right  upon  corporation  or  enlarging 
old  one.  will  be  construed  as  license  revocable  at  pleasure.  Philadelphia  &  Q. 
F.  R.  Co. 'a  Appeal,  xx.  1. 

LIEN. 

Landowner  allowing  company  to  enter  on  his  land  and  build  road,  under  ar- 
rangement that  damages  shall  be  assessed  in  future,  has  equitable  lien  on  land 
until  amount  assessed  is  paid.     Kitted  v.  Missisquoi  R.  Co.,  xx.  165. 

When  company  does  not  perform  agreement  in  consideration  of  grant  of  right 
of  way  to  erect  fences  and  crossings,  grantor  may  have  lien  against  the  right  of 
way  for  the  damages.    Hull  v.  Chicago,  B.  &  P.  R.  Co.  et  al.,  xx.  841. 

Landowner  conveying  right  of  way  is  no',  entitled  to  lien  against  same  for 
damages  done  to  his  land  by  trespass  outside  the  right  of  way,  or  for  damages 
caused  by  negligent  construction  of  road.  Hull  v.  Chicago,  B.  &  P.  R.  Co.,  xx. 
■841. 
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Trustee  uuder  trust  deed  giving  real  estate  to  A  for  life  cannot  recover  frets 
railroad  company  strip  of  ground  granted  to  it  by  A  until  A's  possession  is  de- 
clared forfeited  in  proceeding  to  which  he  is  a  party.  Tutte.  Port  Royal  &  A. 
R  Co.,  xx.  367. 

JJxTJTATIOHS. 

Wlieu  evidence  does  not  show  at  what  time  of  year  trespass  was  committed, 
appellate  court  will  not  iu  face  of  finding  of  trial  court  find  that  it  was  commit- 
ted at  buch  time  that  the  bar  of  the  statute  of  limitations  will  apply.  Smith  v. 
Combs,  xx.  209. 

LOCATION. 

Street- car  company  was  authorized  to  run  its  track  on  certain  street,  and  was 
also  empowered,  in  order  **>  avoid  obstruction,  to  use  such  portion  of  adjacent 
streets  as  might  be  necessary.  Compauy  used  part  of  another  street,  and  after- 
wards, upou  removal  of  obstruction,  undertook  to  place  track  wholly  on  first- 
named  street.  Held,  that  it  was  not  bound  by  original  location,  and  that  an- 
other street-car  company  on  said  street  could  not  obtain  injunction.  Phil  a.  & 
G.  F.  K.  Co. 's  Appeal,  xx.  1. 

When  akl  note  is  given  to  company  to  build  road,  and  location  of  road  is 
afterwards  changed,  there  can  be  no  recovery  on  note  witho Jt  showing  assent 
by  maker  to  changed  location.  Van  fiureu  Div.  Toledo  &  8.  H.  R.  Co.  ». 
Lamphear  et  al.t  xx.  648. 

MALICIOUS  PBOSECTTTIOHT. 

Action  on  the  case  for  malicious  prosecution  may  be  maintained  against  rail- 
road company.    Jordan  e.  Alabama,  Gt.  8.  R.  Co.,  xx.  628. 

MANDAMUS. 

Couuty  Httorney  in  name  of  State  may  by  mandamus  compel  company  to  con* 
struct  viaduct  over  track.  But  mandamus  will  not  lie  when  ordinance  directing 
construction  of  viaduct  is  ambiguous  and  partly  illegal.  State  of  Kansas  v.  Mis- 
souri Pacific  li.  Co.,  xx.  46. 

MSCHAHIC8'  LIEHS. 

Petition  for  foreclosure  of  mechanics'  lien  must  state  that  something  is  due 
for  services  on  which  lien  is  founded  at  time  action  is  brought.  Statement  of 
lien  anuexed  to  petition  as  exhibit  made  aud  filed  som^  months  before  beginning 
of  action  will  not  supply  this  defect.  Stubbe  v.  Clarinda,  C.  8.  &  8.  li.  Do.,  xx. 
492. 

When  part  of  railroad  only  lies  within  State,  mechanic's  Hen  must  be  en- 
forced against  the  whole  of  that  part  and  not  against  section  of  the  part  only. 
The  petition  in  this  case  to  enforce  the  lien  was  held  not  demurrable  on  this 
ground.     Ireland  e.  Atchison,  T.  &  S.  F.  K.  Co.,  xx.  493. 

There *i8  nothing  in  the  laws  of  North  Carolina  which  warrants  the  filing  of 
mechanics'  liens  against  railroads.  Co  mm.  of  Buncombe  Co.  etal.  v.  Tommey 
et  til ,  xx.  49.5. 

Ordinary  laws  in  regard  to  mechanics'  liens  do  not  warrant  filing  of  such  liens 
against  railroads.    Comm.  of  Buncombe  Co.  et  aL  e.  Tommey  et  at ,  xx.  495. 

MOBTGAGE. 

Street-car  company  may  mortgage  right  of  way  in  public  street.  Kansas  City 
H.  R.  Co.  v  Hovelman,  xx.  17. 

Mortgagee  of  road  is  chargeable  with  notice  of  equitable  lien  held  by  land- 
owner on  land  which  company  occupies,  but  which  it  has  never  condemned  and 
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for  which  it  has  never  paid  compensation.    Kittell  et  eti.  ©.  Missisquoi  R.  Co., 

xx.  165. 

Owner  of  land  conveyed  right  of  way  "  so  long  as  it  shall  be  required  for  uses- 
of  said  company."  Latter  mortgaged  right  of  way,  but  never  built  road.  Mort- 
gage was  foreclosed  and  premises  bought  in  by  A.  Another  company  then  con- 
demned right  of  way.  Meld,  that  administrator  of  original  grantor  and  not  A 
was  entitled  to  damages.    Ingalls  v.  By  era,  Adm'r,  et  al.,  xx.  845. 

MTJBTICIPALITY. 

Provision  of  charter  of  St.  Louis  authorizing  councils  to  give  assent  to  use  .of 
street  by  street  railroad,  on  consent  in  writing  of  abutting  property  owners,  does 
not  apply  to  steam  roads.  Wiggins  Ferry  Co.  v.  East  SSt.  Louis  Union  R.  Co., 
xx.  9. 

In  Illinois,  general  railroad  act  does  not  require  assent  of  abutting  property- 
owners  to  use  of  street  by  railroad.  Consent  of  municipal  autliorittar  is  enough. 
But  assent  of  property-owners  is  necessary  in  towns  organized  under  general' 
corporation  act  or  special  charter.  Wiggins  Ferry  Co.  v.  Eatt  St.  Louis  Union 
R.  Co.   xx.  9. 

When  municipality  has  granted  right  of  way  on  street  to  street-car  company 
and  latter  has  built  part  of  road,  legislature  cannot  make  right  to  build  Maine 
dependent  on  consent  of  majority  of  abutting  property-owners.  Kansas  City 
H.  It  Co.  v.  Hovelman,  xx.  17. 

Councils  granted  to  railroad  company  right  of  way  on  street,  provided  road 
should  be  completed  in  a  year,  ana,  if  not  so  finished,  reserving  right  to  take 
away  license.  Held,  that  city  alone  could  take  advantage  of  breach  of  condition, 
subsequent.    Kansas  City  H.  R.  Co.  v.  Hovelman,  xx.  17. 

HEGLIGEKCE. 

See  Animals;  Fences. 

HEW  TRIALS. 

In  an  action  against  a  railroad  company  for  killing  cattle* a  new  trial  should 
not  be  granted  on  the  ground  of  newly  discovered  evidence,  when  such  evidence 
is  only  cumulative  and  impeaching.  Morrow  v.  Chicago,  R.  L  &  P.  R.  Co.,  xx. 
653. 

KOKSUIT. 

Appellate  court  may  affirm  judgment  of  nonsuit,  although  basing  their  de- 
cision upon  other  ground  than  that  taken  by  court  below.  Tutt  v.  Port  Royal 
<fc  A.  R.  Co.,  xx.  867. 

VOTE. 

When  aid  note  is  given  to  railroad  company  to  build  road  and  same  is  con- 
structed on  different  route  from  that  origina.ly  contemplated,  there  can  be  no- 
recovery  on  note  without  showing  that  assent,  of  maker  was  given  to  changed 
location.    Van  Buren  Div.  Toledo  &  S.  H.  R.  Co.  v.  Lamphear  et  al.t  xx.  <t43. 

NOTICE. 

When  company  acquires  by  contract  a  right  of  way  of  specific  width  and  builds* 
track  thereon  and  uses  same,  this  amounts  to  notice  to  purchaser  of  land  over 
which  right  of  way  extends  of  equitable  title  of  company  to  so  much  land  on 
both  sides  of  track  as  is  reasonable  and  proper  for  use  of  road.    Day  et  al.  v. 
New  York,  P.  &  O.  R  Co.  et  al.,  xx.  859. 

VOTBAHGB. 

When  company  has  right  to  build  road,  satisfaction  ofiudgment  for  appropri- 
ating land  will  protect  company  from  further  action.  But  when  company  baa- 
no  right  to  build,  road  is  continuing  actionable  nuisance.  Little  Rock  &  Ft  S» 
R.  Co.  v.  McGehee,  xx.  82. 
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Upon  consolidation  of  two  roads  articles  of  consolidation  constitute  new  arti- 
cles of  incorporation,  and  parties  therein  named  to  act  as  officers  w  ill  serve  until 
successors  are  elected.    California  8.  R.  Co.  «.  Southern  Pacific  R.  Co.,  xx.  3<M>. 

Corporate  powers  are  vested  in  directors,  and  the;r  action  is  unaffected  hy 
assent  or  dissent  of  stockholders  Powers  of  latter  are  limited  to  matters  con- 
cerning internal  organization  of  corporation.  Oregonian  Ry.  Co.  (Limited)  v. 
Oregou  Ry.  &  Nav.  Co.,  xx.  528. 

Directors  have  power  to  apply  subscription  to  capital  stock  to  such  corporate 
purposes  as  they  please,  without  assent  of  stockholders.  Oregonian  Ry.  Co. 
(Limited;  v.  Oregon  Ry.  &  Nav.  Co.,  zx  628. 

PENALTIES. 

In  penal  action  against  corporationTor  not  making  return  of  stockholders  fact 
that  6tock  has  been  issued  must  be  distinctly  averred.  State  of  Maine  v.  Andros- 
coggin R.  R.  Co.,  zz.  624. 

PLATFORMS. 

Platforms  of  railroad  company  along  track  may  be  removed  in  making  public 
road,  upon  payment  of  compensation.  State  of  New  Jersey  e.  Drummond  etaLt 
zx.  18. 

PLEADING. 

When  complaint  is  insufficient,  case  will  be  dismissed,  whether  answer  is  de- 
fective or  not.     Clawson  v.  Chicago  &  Gt.  S.  R.  Co.,  xz.  56. 

Party  cannot  join  in  one  complaint  action  for  diverting  watercourse  and  ac- 
tion for  failure  to  construct  farm-crossing.  Utica  &  Black  R.  R.  Co.  c.  Thomas, 
zx.  98. 

When  complaint  alleged  that  plaintiff's  land  was  flooded  by  reason  of  fact 
that  defendant's  bridge  was  built  too  low  and  the  piles  thereof  placed  too  close, 
there  ran  be  no  recovery  for  flooding  caused  by  defects  in  bridge  other  than 
those  specified.     Abbott V  Kansas  City.  St.  J.  &  C.  B.  R  Co.,  xx.  103. 

Demurrer  to  complaint  for  want  of  sufficient  facts  raises  no  question  of  juris- 
diction.    Whitewater  R.  R.  Co.  v.  Bridgett,  xx.  443. 

Defendant  is  not  bound  to  inform  himself  as  to  truth  of  allegation  in  com- 
plaint as  to  which  he  has  no  knowledge.  He  may  in  his  answer  deny  all  knowl- 
edge of  it.     Oregonian  Ry.  Co.  (Limited)  v.  Oregonian  Ry.  &  Nav.  Co.,  xx.  518.  . 

Motion  to  strike  out  for  frivolity  is  well  taken  if  there  is  nothing  in  facts 
alleged  affecting  the  case,  but  it  is  not  well  taken  if  such  facts  are  material  if 
true.     Oregonian  Ry.  Co.  (Limited)  v.  Oregonian  Ry.  &  Nav.  Co.,  xz.  518. 

In  action  by  corporation  on  contract,  denial  of  corporate  existence  will  be 
considered  as  plea  in  liar  unless  expressly  pleaded  in  abatement.  Oregonian 
Ry.  Co.  (Limited)  v.  Oreironian  Ry.  &  Nav.  Co.,  xx.  518. 

When,  m  action  on  contract  by  corporation,  defendant  sets  up  lack  of  cor- 
porate character,  plaintiff  must  claim  benefit  of  principle  of  law  by  which 
Slain  tiff  is  estopped  to  deny  this,  otherwise  the  estoppel  is  waived.  Oregonian 
ly.  Co.  (Limited)  v.  Oregon  Ry.  &  Nav.  Co.,  xx.  518. 

When  matter  constituting  estopoel  does  not  appear  in  previous  pleadings,  it 
must  be  set  up  by  way  of  replication.  When  it  does  so  appear,  estoppel  must 
be  raised  by  demurrer.  Oregonian  Ry.  Co.  (Limited)  v.  Oregonian  Ry.  &  Nav. 
Co.,  xx.  518. 

Want  of  corporate  existence  may  be  pleaded  in  abatement  or  in  bar,  but  want 
of  capacity  to  sue  in  particular  case  must  be  pleaded  in  abatement.  Oregonian 
Ry.  Co.  (Limited)  v.  Oregonian  Ry.  &  Nav.  Co.,  zx.  528. 

When  information  sets  out  several  illegal  acts  in  one  paragraph,  and  allega- 
tions contradict  each  other,  the  allegation  is  bad.  State  of  Indiana  v.  Foulkes 
4tal,  xx.  538. 

In  penal  actions  declaration  must  aver  every  material  fact  and  leave  nothing 
4o  inference.    State  of  Maine  v,  Androscoggin  R.  R.  Co.,  xz.  624. 
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PRACTICE. 

See  Accord  and  Satisfaction;  Appeal;  Damages;  Eminent  Domain; 
Evidence;  Ple/  ung;  Removal  of  Causes;  United  States  Courts. 

Instructions  should  be  framed  solely  with  reference  to  issues  made.  Chicago 
A  Alton  R.  Co.  v  Benson   xx.  96. 

When  attorney  iu  'irguirent  makes  statements  or  insinuations  of  existence  of 
farts  not  in  evidence  by  which  it  is  reasonable  to  suppose  that  jury  has  been 
influenced,  verciict  will  be  set  asi  .e.     Festner  *.  Omaha  &  S.  W.  K.  Co.,  xx.  288. 

When  comprint  is  tba*  churgt  is  too  general,  parly  aggrieved  must  request 
more  specific  instructions.     Rep-bMcan  Vaey  K.  Co.  v.  F^'ere,  xx   256. 

Parties  cannot  by  forming  igreed  case  oblige  court  to  pass  upon  constitutional 
questions  when  record  shows  other  questions  decisive  of  case.  Dubuque  &  D. 
R.  Co.  v.  Diehl,  xx.  299. 

Instructions  asked  and  refused  or  objected  to  must  be  specifically  pointed  out 
in  some  way  on  motion  for  new  trial.  Omaha  &  R.  V.  R.  Co.  v.  Walker, 
xx  396 

In  proceeding  to  vacate  a  judgment  after  term  at  which  it  was  rendered,  veri- 
fied petition  should  be  presented.  But  when  application  is  heard  on  moiioa 
with  affidavits  without  objection  by  adverse  party,  proceeding  will  not  be  re- 
versed on  appeal.     Town  of  Storm  Lake  v.  Iowa  Falls  &  8.  C.  R.  Co.,  xx.  420. 

Refusal  to  give  jury  instruction  not  asked  for  until  close  of  charge,  may  be 
error.     Car^y  v.  Chicago,  M.  &  St.  P.  R.  Co..  xx.  469. 

Ad  iostii "*t ion  will  be  reviewed  in  connection  with  others  given,  and,  thus- 
considered,  if  the  law  be  correctly  stated,  there  is  no  error.    Pennsylvania  Co. 
t>.  Rusic,  xx.  652. 

PRESCRIPTION. 

Company  cannot  grant  license  to  lay  water-pipes  along  its  right  of  wav,  and 
no  right  by  prescription  to  maintain  such  pipes  in  accordance  with  such  license- 
can  therefore  be  obtained.    Canada  Southern  R.  Co.  v.  Lewis,  xx.  196. 

QUO  WARRANTO. 

Where  information  sets  out  several  illegal  acts  in  one  paragraph  and  allega- 
tions coutradict  each  other,  the  allegation  is  bad.  State  of  Indiana  v.  Foulkes- 
eial.,  xx.  538. 

Fact  tha>  Secretary  of  Slate  in  filing  articles  of  incorporation  antedates  them, 
does  not  warrant  information  for  quo  wairanto.  State  of  Indiana  e.  Foulkes 
eial.,  xx.  588. 

RECEIVERS. 

Suit  may  be  begun  against  receiver  for  tort  committed  by  corporation  before 
his  appointment.  Judgment  is  payable  out  of  assets  in  his  hands.  Smith  c. 
Combs,  xx.  209. 

Receiver  of  railroad  company  will  not  be  appointed  in  Massachusetts  more 
than  three  year?  after  expiration  of  charter,  to  prosecute  a  claim  for  damages. 
Bigclow  r.  Union  Freig'  *  R  Co.,  xx.  425. 

Act  reorganizing  company  in  old  name  held  not  lo  entitle  creditors  of  old 
corporation  to  any  clam  through  receiver  on  property  of  new  company.  Mar- 
shall v.  Western  ft.  C.  R.  Co.,  xx.  578. 

RELEASES. 

Company  constructed  road  over  land  which  was  afterwards  conveyed  by 
owner.  After  this  conveyance  grantor  released  company  from  all  liability  for 
damages,  //eld,  that  the  grantee  took  subject  to  th~  right  of  way  aud  was  not 
entitled  to  damages.     Milwaukee  «fr  N.  R.  Co.  ».  Strange,  xx.  413. 

Party  agreed  to  release  railroad  compauy  from  liability  for  killing  cattle  by 
reason  of  failure  to  build  proper  deuces,  if  they  would  furnish  him  with  cattle- 
pass.  Held,  that  until  pass  was  constructed,  release  was  inoperative.  Terre 
Haute  &  Ind.  R.  Co.  v.  Flanigan,  xx.  452. 
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BEKOVAL  OF  CATOE8. 

Railroad  corporations  incorporated  by  act  of  Congress  have  right  to  remove 
suits  instituted  against  tliem  to  recover  damages  into  United  States  courts. 
Union  Pacific  R.  Co.  v.  Myers,  xx.  324. 

When  appeal  has  been  taken  from  decision  of  municipal  officer  in  proceeding 
similar  in  its  nature  to  inquest  of  valuation,  cause  may  nevertheless  be  removed 
to  United  Slates  courts.     Union  Pac.  R.  Co.  t>.  Myers,  xx.  824. 

t'a*e  may  he  removed  to  United  States  courts  notwithstanding  fact  that  indi- 
rect effect  may  be  had  upon  general  proceedings  for  widening  streets  of  a  city. 
Union  P;ieiSo  R.  Co.  «.  Myers,  xx.  334. 

Corporation  formed  by  consolidation  of  corporations  of  different  States  is  cit- 
izen of  both,  and  when  sued  in  State  courts  of  either  may  remove  causes  to  U. 
8.  courts.     Pacific  R.  R.  v.  Missouri  Pac.  R.  Co..  xx.  590. 

Separate  issues  under  separate  defences  to  action  pending  in  State  court  do  Dot 
make  separable  controversies  which  may  be  removed  to  U.  S.  courts.  St.  Louis 
&  S.  F.  R.  Co.  t>.  Wilson   xx.  595. 

Kail  road  corporation  chartered  in  another  State  does  not  become  domestic 
corporation  by  virtue  of  leasing  or  purchasing  roads  in  State  under  certain  en- 
abling nets  of  legislature,  within  meanmg  of  statutes  as  to  removal  of  causes. 
Wilkinson  et  al.  v.  Delaware,  L.  &  W.  R.  Co.,  xx.  597. 

Company  of  another  State  leasing  road  in  Iowa  cannot  remove  to  United  States 
courts  suils  instituted  against  it  in  State  courts.  Chicago  &  N.  W.  R.  Co.  v. 
Crane,  xx.  600. 

Corporation  organized  under  laws  of  two  States  is  citizen  of  both,  and  cannot 
remove  a  cause  instituted  against  it  in  State  courts  of  one  State.  Colglazier  e. 
Louisville,  N.  A.  &  C.  R  Co.,  xx.  611. 

Foreign  company  purchasing  franchises  and  property  of  domestic  company, 
assuming  its  liabilities,  and  liecoming  merged  and  consolidated  with  it,  becomes 
citizen  of  State,  and  is  not  entitled  as  citizen  of  foreign  State  to  remove  causes  to 
U.  S.  courts.    Angier  et  al.  9.  East  Tenn.,  Va.  &  Ga.  R.  Co.,  xx.  6ia 

BEOBQAsTIZATIOsT. 

Act  providing  for  reorganization  of  defunct  corporation  in  old  name,  chang- 
ing amount  of  capital  stock,  and  reserving  for  stockholders  stock  in  new  corpo- 
ration, dissolves  the  old  corporation  and  creates  a  new  one,  so  that  creditors  of 
old  corporation  may  procure  application  of  its  property  to  payment  of  their 
debts  by  means  of  a  receiver.    Marshall  «.  Western  N.  C.  R.  Co.,  xx.  578. 

BIYER8. 

See  Bridges;  Waters  and  Watercourses. 

Legislature  of  Wisconsin  may  authorize  construction  of  railroad  bridges  over 
navigable  waters  leading  iuto  Mississippi,  but  such  bridges  must  be  so  constructed 
as  not  materially  and  unnecessarily  to  interfere  with  navigation.  If  they  do, 
Action  lies,  though  channel  span  has  not  been  fixed  by  U.  S.  engiueer. 
Sweeney  v.  Chicago,  M.  &  St.  P.  R.  Co..  xx.  26a 

United  States  district  courts  have  only  concurrent  jurisdiction  with  State 
courts  as  to  bridges  built  over  Missouri  River  in  pursuance  of  provisions  of  act 
of  Congress.     Missouri  River  Packet  Co.  «.  Hannibal  &  St.  Jo  R.  Co.,  xx.  275. 

When  railroad  company  in  pursuance  of  act  of  Congress  builds  bridge  over 
Missouri  River,  but  fails  to  construct  draw  in  manner  provided  by  set,  it  js  liable 
for  injury  to  vessel  caused  by  obstruction  to  navigation.  Missouri  River  Packet 
Co.  v.  Hannibal  &  St.  Jo  R.  Co.,  xx.  275. 

When  vessel  is  injured  by  defective  construction  of  bridge  constituting  obstacle 
to  navigation  of  river,  measure  of  damages  is  cost  of  repairs  and  charter  value 
of  boat  during  time  lost  by  reason  of  injury.  Missouri  River  Packet  Co.  t. 
Hannibal  &  Si.  Jo  R.  Co.,  xx.  275. 

When  company  constructed  bridge  over  river  with  piers  so  close  together  that 
Ice-gor^e  was  formed,  damaging  party's  property,  company  was  held  liable  in 
damages.     Omaha  &  Republican  Valley  R.  Co.  v.  Brown,  xx.  286. 
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Under  laws  of  Mississippi,  the  New  Orleans,  M.  &  T.  R.  Co.,  in  constructing 
its  bridge  over  PeaK  ,  iver,  must  build  drawbridge,  so  as  lo  leave  sixty  feel  of 
channel  c'ear.  There  is  noting  in  said  laws  or  in  act  of  Congress  to  alter  obli- 
gation.   New  Orleans,  M.  &  T.  R.  Co.  «.  State  of  Mississippi,  xx.  610. 

ROADS. 

See  Streets  and  Highways, 

SIGNALS. 

In  action  for  killing  cattle,  burden  of  showing  care  by  company  is  not  met 
by  evidence  t.V  t  whistle  was  blown  at  time  of  accident.  Mobile  &  Ohio  R  R. 
Co.  v.  Dale,  xx.  651. 

SPECIFIC  PEBFO&feUfCE. 

When  officers  contract  to  exchange  lands  and  directors  authorize  contract,  and 
deed  is  executed,  to  T*e  delivered  ^n  performance  of  certain  conditions,  specific 
performance  will  he  decreed  when  condition  is  complied  with.  Mc Alpine  c. 
Union  Pacific  R.  Co.,  xx.  586. 

STATE. 

When  State  owns  stock  in  »  corporation,  transfer  of  stock  vests  no  interest  in 
the  property  other  than  the  ordinary  interest  of  a  stockholder.  Marshall  e.  West- 
ern N.  C.  K.  Co.,  xx.  578. 

STATION. 

Company  may  agree  upon  construction  of  station  for  money  consideration, 
but  cannot  punish  ncn-nuosonhing  'own  by  refusing  to  erect  station  therein. 
Currie  v.  Natchez,  J.  ts  C.  R.  Co.,  xx.  808. 

STOCK  AHD  STOrKHOTiPEBC. 

As  to  matters  within  scope  of  powers  of  directors,  assent  or  dissent  of  stock- 
holders is  immaterial.  Oregonian  Ry.  Co.  (Limited) «.  Oregon  Ry.  &  Nav.  Co., 
xx.  523. 

Directors  have  power  to  apply  subscription  to  capital  stock  as  they  please 
without  assent  of  stockholders.  Oregonian  Ry.  Co.  (Limited)  c.  Oregon  Ry.  & 
Nav.  Co.,  xx.  523. 

When  State  owns  stocfr  in  corporation,  transfer  of  stock  vests  no  interest  in 
the  property  other  than  ordinary  interest  of  stockholder.  Marshall  e.  Western 
N.C.  R.  Co.,  xx.  578. 

In  suit  to  compel  corporation  to  transfer  to  plaintiff  stock  standing  on  its 
books  in  name  of  third  perron,  corporation  and  third  person  are  both  necessary 
parlies.    St.  Louis  &  3.  F.  R.  Co.  «.  Wilson,  xx.  595. 

8TBEET8  AHD  HIGHWAYS. 

When  charter  of  street- car  company  granted  exclusive  right  to  run  on  certain 
streets,  held,  that  this  murf,  be  construed  r.~  intended  to  prevent  competition 
only,  and  that  therefore  another  com  pan  v,  not  com  oe  ting  with  the  first,  miirlit 
be  authorized  to  run  their  cars  on  r\.  singfe  block  of  the  same  route  in  the  oppo- 
site direction,  upon  making  compensation.  Phila.  &  G.  F.  R.  Co.'s  Appeal, 
xx.  1. 

Street-car  company  was  authorized  to  run  its  track  on  certain  street,  and  was 
also  empowered,  in  order  to  avoi'1,  obstruction,  to  use  such  portions  of  adjacent 
streets  as  might  be  mcessar*.  Com  pan*'  used  part  of  another  street,  and  after- 
wards, upon  removal  of  obstruction,  undertook  to  place  track  wholly  on  first- 
named  street.  Held,  that,  it  wn  not  bound  by  original  location,  and  that  an- 
other Rtreet-car  company  on  said  street  could  not  obtain  injunction.  Phila.  & 
G.  F.  R.  Co.'s  Appeal,  xx.  1. 
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Provision  of  charter  of  St.  Louis  authorizing  councils  to  give  consent  to  um- 
of  stivet  by  street  railroad,  on  consent  in  writing  of  abutting  property-owners, 
dm*  not  apply  to  steam  roads.     Wiggins  Ferry  Co.  v.  East  St.  Louis  Union  R. 
O.,  xx   9. 

u  I  liuois.  general  railroad  act  does  not  require  assent  of  abutting  property- 
o*  tier*  to  use  of  street  by  railroad.     Consent  of  municipal  authorities  is  enough. . 
Bill  a»s«-ut  of  property  owners  is  necessary  in  towns  organized  under  general 
c«>i|»»mtion  act  or  special  charier.     Wiggins  Ferry  Co.  v.  East  St.  Louis  Union 

It  Co.,   XX.  ». 

Platforms  of  railroad  company  along  track  maybe  removed  in  making  public 
road  upou  payment  of  compensation.    State  of  K.  J.  v.  Drummond  etaL,  xx.  13. 

When  statute  provides  that  it  shall  be  unlawful  to  lay  out  public  roads  across 
railroad  wi'bin  8U0  feet  of  another  crossing,  held,  that  burden  was  on  company 
to  show  that  proposed  crossing  was  within  prohibited  distance.  State  of  N.  J. 
«.  Drummond  et  al,  xx.  13. 

Private  citizen  cannot  obtain  injunction  to  restrain  street- railroad  company 
from  building  its  track  on  a  route  unauthorized  by  law.  Kansas  City  Horse 
R  Co.  «.  Hovel  man,  xx.  17. 

When  municipality  has  granted  right  of  way  on  street  to  Btreet-car  company 
and  latter  has  built  part  of  road,  legislature  cannot  make  right  to  build  same 
dependent  on  consent  of  majority  of  abutting  property-owners.  Kansas  City 
H.  R  Co.  v.  Hovel  man.  xx.  17. 

Councils  granted  to  railroad  company  right  of  way  on  street,  provided  road 
should  be  completed  in  a  year,  and,  if  not  so  finished,  reserved  right  to  take 
away  license.  Udd,  that  c»ty  alone  could  take  advantage  of  breach  of  condi- 
tion subsequent.     Kansas  City  H.  R  Co.  v.  Hoveiman,  xx.  17. 

Landowuer  whose  property  abuts  on  street  cannot  obtain  injunction  to  re- 
strain lay i ne  of  railroad  thereon,  unless  he  suffers  special  damage.  Crowley  t. 
Davis,  xx.  25. 

Owner  of  property  abutting  on  street  cannot  maintain  action  for  injury  from 
operation  of  railroad  thereon  which  he  shares  with  public  generally.  Dwenger 
o.  Chicago  &  S.  T.  R  Co.,  xx.  86. 

Action  lies  for  n*»gl:pent  instruction  of  railroad  on  streets"  as  to  block  access 
to  premise*,  though  road  is  constructed  by  due  authority.  Quiilinan  v.  Canada 
Southern  R  Co.,  xx.  31. 

Tracks  of  street  railway  may  be  laid  on  street  before  damages  to  abutting 
land -owners  is  ascertained  and  compensated.  Bears  i.  Marahalltown  St  R  Co. 
xx.  86. 

Baltimore  &  Potomac  R  R  Co.  has  no  right  to  nse  the  streets  of  Washing- 
ton, other  than  those  »n  vhica  ii  road  is  now  situated,  without  the  authority 
of  Congress.     D'stnc*  of  Co  umbia  Co: am.  *   Bait.  &  "hio  R  Co.,  xx.  38. 

When  railroad  track  'a  brdlt  on  t*ub'ic  rxu\,  owner  f  -  ereof  is  entitled  to  dam- 
ages  for  additional  burden  on  land.     HastingB  /L  f*.  L  R  Co.  «.  Ingalls,  xx.  60. 

Person  in  possession  of  tj'  \bcr-cu'.ture  c.a'm  for  less  i'ian  ten  years,  whose 
possession  is  not  disturbed,  *•*  ^ot  recover  for  ''.amages  to  land  caused  by  con- 
st-met ion  of  track  "n  rosd  running  alon£  one  side  of  claim.  Hastings  &  G.  I. 
R  Co  e  In  trails,  xx.  60. 

Owner  of  lot  abutting  on  street  which  tracks  of  company  merely  cross,  is  not 
entitled  to  damage.     Morgai  '\  Pes  Tloines  «•?  8t.  L.  R  tio.,  xx.  67. 

Incidental  damage  ca'isert  to  owner  of  land  abutting  on  street  by  flow  of  sur- 
face-water on  his  land,  owing  to  construction  of  railroad  on  street,  does  not  con- 
stitute cause  of  action.     Hanlin  t>.  Chicago  &  N.  W.  R  Co.,  xx.  70. 

Owner  of  property  abutting  on  street  fee  of  which  is  in  town  or  village  is 
entitled  to  compensation  for  construction  of  railroad  on  street,  without  proving 
special  damage.     Omaha  R  V.  R  Co.  v.  Rogers,  xx.  79. 

Abutting  landowners  having  fee  in  street  cannot  enjoin  erection  of  railroad 
thereon  by  permission  of  municipality,  until  compensation  is  secured  or  paid. 
Bpencer  r.  Point  Pleasant  &  Ohio  R  Co.,  xx.  125;  Campbell  t>.  Same,  xx.  157;. 
Smith  f.  Same,  xx.  160;  Hale  r.  Same,  xx.  162. 

Abutting  landowners  having  fee  iu  street  may  recover  damage*  for  construe 
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tion  of  railroad  thereon  by  permission  of  municipal  authorities,  but  cannot  there- 
after recover  damages  for  inconveniences  sustained  by  running  of  trains.  Spen- 
cer v.  Point  Pleasant  &  Ohio  R.  Co.,  zz.  125;  Campbell  0.  Same,  xx.  157;  Smith 
«.  Same,  xx.  160;  Hale  v.  Same,  xx.  162. 

When  railroad  company  is  building  road  in  street  by  consent  of  town-coun- 
cil, abutting  land-owner  is  not  entitled  to  injunction  until  damages  are  assessed,  on 
ground  that  multiplicity  of  suits  will  thus  be  avoided.  Smith  v.  Point  Pleas- 
ant &  Ohio  R.  Co.,  xx.  160. 

When  plaintiff  claimed  damages  for  constructing  track  on  certain  street,  fee 
of  which  he  claimed  to  own,  it  is  immaterial  that  complaint  describes  his  prop- 
erty by  metes  and  bounds  as  extending  to  side  of  street  only.  Brooklyn  City 
R.  Co.  v.  Hussner,  Arim'x,  xx.  265. 

Under  general  railroad  act  of  Pennsylvania,  company  has  right  to  construct 
branch  road  along  streets  of  city.     McAboy  v.  Pittsburgh  Sr,  C.  ft.  Co.,  xx.  814. 

Case  may  be  removed  to  United  States  courts  notwithstanding  fact  that  in- 
direct effect  may  be  had  upon  general  proceedings  for  widening  streets  of  a  city. 
Union  Pacific  K.  Co.  v  Myers,  xx.  324. 

Railroad  company  holding  lease,  perpetual  at  its  option,  of  certain  ground, 
has  right  to  be  heard  in  proceeding  to  establish  city  street  over  ground.  Town 
of  Storm  Lake  v.  Iowa  Falls  &  S.  C.  R.  Co.  et  al.,  xx.  420. 

Legislative  grant  to  construct  and  operate  railroad  in  streets  of  city  construed 
to  authorize  use  of  horses  only  as  motive-power.  Henderson  9.  Central  Passen- 
ger Ry.  Co.,  xx.  542. 

8TBEET  BAILB0AD8. 

When  charter  of  street-car  company  granted  exclusive  right  to  run  on  certain 
streets,  held,  that  this  must  be  construed  as  intended  to  prevent  competition 
only,  and  that  therefore  another  company,  not  competing  with  the  first,  might  be 
authorized  to  run  their  cars  on  a  single  block  of  the  same  route  in  the  opposite 
direction,  upon  making  compensation.    Phil  a.  &  G.  F.  R.  Co. 'a  Appeal,  xx.  1. 

Street- car  company  was  authorized  to  run  its  track  on  certain  street,  and  was 
also  empowered,  in  order  to  avoid  obstruction,  to  use  such  portions  of  adjacent 
streets  as  might  be  necessary. .  Company  used  part  of  another  street,  and  after- 
wards,  upon  removal  of  obstruction,  undertook  to  place  track  wholly  on  first- 
named  street.  Held,  that  it  was  not  bound  by  original  location,  and  that  another 
streetcar  company  on  said  street  could  not  obtain  injunction.  Phila.  &  G.  F. 
R  Co.'s  Appeal,  xx.  1. 

Provision  of  charter  of  St.  Louis  authorizing  councils  to  give  consent  to  use 
of  street  by  street  railroad,  on  consent  in  writing  of  abutting  property-owners, 
does  not  apply  to  steam  roads.  Wiggins  Ferry  Co.  v.  East  St.  Louis  Union  R. 
Co.,/ xx.  9. 

In  Illinois,  horse  and  dummy  railroads  are  incorporated  under  general  corpo- 
ration act  and  not  under  ch.  66,  Rev.  Stat.  Wiggins  Ferry  Co.  v.  East  St.  Louis 
Union  R.  Co.,  xx.  9. 

Private  citizen  cannot  obtain  injunction  to  restrain  street-railroad  company 
from  building  its  track  on  a  route  unauthorized  by  law.  Kansas  City  Horse  K. 
Co.  v.  Hovelman,  xx.  17. 

Street-car  company  may  mortgage  right  of  way  on  public  street.  Kansas  City 
H.  R.  Co.  0.  Hovelman,  xx.  17. 

When  municipality  has  granted  right  of  way  on  street  to  street-car  company 
and  latter  has  built  part  of  road,  legislature  cannot  make  right  to  build  same  de- 
pendent on  consent  of  majority  of  abutting  property-owners.  Kansas  City  H. 
R.  Co.  v.  Hovelman,  xx.  17. 

Councils  granted  to  railroad  company  right  of  way  on  street,  provided  road 
should  be  completed  in  a  year,  and,  if  not  so  finished,  reserved  right  to  take 
away  license.  Held,  that  city  alone  could  take  advantage  of  breach  of  condition 
subsequent.    Kansas  City  H.  R.  Co.  v.  Hovelman,  xx.  17. 

Tracks  of  street  railway  may  be  laid  on  street  before  damages  to  abutting 
owners  is  ascertained  ana  compensated.  Sears  v.  Marshalltown  St.  R.  Co., 
xx.  86. 

1*20A.  &E.  R.  Cae.- 
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Legislative  grant  to  construct  and  operate  railroads  in  city  streets  construed 
to  authorize  use  of  horses  as  motive-power  only.  Henderson  «.  Central  Pass*. 
Ry.  Co.,  xx.  542. 

STO8CRIPTI0HS. 

Directors  have  power  to  apply  subscriptions  to  capital  stock  as  they  please,, 
without  assent  of  stockholders.  Oregonian  Ry.  Co.  (Limited)  t>.  Oregon  Ry. 
&  Nav.  Co.,  xx.  528. 

Contract  on  part  of  bank  to  subscribe  to  stock  of  railroad  company  is  uUra 
etrw,  and  while  still  executory,  cannot  be  enforced.  Nassau  Bank  c.  Jones,  xx. 
687. 

SURFACE  WATERS. 

Incidental  damage  caused  to  owner  of  land  abutting  on  street  by  flow  of  sur- 
face water  on  his  land,  owing  to  construction  of  railroad  on  street,  does  not  con- 
stitute cause  of  action.    Hanlin  v.  Chicago  &  N.  W.  R.  Co.,  xx.  70. 

Company  is  liable  for  injury  to  property  from  surface-water  occasioned  by 
failure  to  make  culverts  and  sluices  in  embankment.  Gulf,  Colorado  &  8.  F. 
R,  Co.  t>.  Helsey,  xx.  80. 

When  injury  results  from  surface-water  overflowing  land,  property-owner  may 
recover  injury  sustained  from  time  to  time.  Gulf,  C.  &  S.  F.  K.  Co.  e.  Helsey, 
xx.  89. 

One  landowner  cannot  collect  surface-water  in  artificial  ditches  and  discharge 
it  upon  adjoining  land.    Chicago  &  Alton  R.  Co.  f>.  Benson,  xx.  96. 

When  railroad  company  constructs  embankment  with  ditches  and  culverts  in 

S roper  manner,  it  is  not  liable  for  obstructing  flow  of  surface-water  from  adjoin- 
lg  land  not  amounting  to  a  watercourse.    Chicago  &  Alton  R.  Co.  v.  Benson. 
xx.  96. 

A  company  in  building  its  road  is  not  bound  to  construct  culverts  for  surface- 
water,  and  is  not  liable  for  backing  up  same  on  adjacent  land.  Abbott  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.,  xx.  108. 

Company  is  not  liable  for  obstructing  flow  of  surface-water  by  embankment, 
when  it  does  not  run  in  watercourse.    Kansas  City  <fc  E.  R.  Co.  c.  Riley,  xx.  116. 

TOWNS. 

See  Municipality. 

TRESPASS. 

When  landowner  has  tacitly  or  expressly  permitted  company  to  construct 
Its  road  on  his  land,  he  cannot  bring  trespass,  but  can  only  institute  proceedings 
to  recover  compensation.     Hanlin  «.  Chicago  &  N.  W.  R.  Co.,  xx.  70. 

Purchaser  of  property  of  railroad  company  does  not  acquire  company's  right 
to  have  damages  for  taking  land  assessed  in  particular  manner.  Landowner 
may  therefore  bring  trespass.     Little  Rock  &  Ft.  S.  R.  Co.  e.  McGehee.  xx.  82. 

Proof  that  land  was  omitted  by  mistake  from  report  of  commissioners,  and 
that  road  was  built  on  it  with  knowledge  and  approbation  of  plaintiff,  will  not 
bar  action  of  trespass,  unless  jury  find  that  plaintiff  was  guilty  of  laches.  Smith 
1.  Combs,  xx.  209. 

Plaintiff  on  trial  for  trespass  testified  that  company  before  entering  on  land 
gave  him  written  agreement  to  settle  for  it ;  but  this  was  not  pleaded.  IJeld, 
8) at  it  was  not  before  the  court  as  an  accord  and  satisfaction.  8mith  v.  Combs, 
xx.  209. 

Company  trespassing  on  land  and  building  its  road  is  liable  for  rental  during 
occupancy,  and  for  injury  done  from  tearing  down  fences,  but  is  not  liable  for 
value  of  crops  which  might  have  been  raised  on  land  taken.  Houston,  E.  &  AV. 
Texns  R.  Co.  s>.  Adams  et  al.,  xx.  246. 

When  it  is  doubtful  whether  party  by  parol  assented  to  use  of  her  land,  it 
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is  error  for  court  to  charge  that  she  is  not  entitled  to  damages  for  trespass 
on  same.     Currie  v.  Natchez,  J.  &  C.  R  Co.,  xx.  803. 

In  action  for  trespass  on  land,  it  is  error  to  exclude  evidence  that  plaintiff 
promised  by  parol  to  dedicate  ri^ht  of  way  in  dne  form,  in  consideration  of 
erection  of  station  at  place  specified.  Currie  v.  Natchez,  J.  &  C.  R.  Co.,  xx. 
803. 

In  action  of  trespass,  proof  that  plaintiff  with  full  knowledge  of  facts  relin- 
quished all  claim  to  damages,  is  a  full  defence.    Currie  «.  Natchez,  J.  &  C.  R 
Co.,  xx.  303. 

When  owner  of  land  has  once  forbidden  company  to  enter  thereon,  it  cannot 
obtain  right  by  his  mere  acquiescence.  Currie  v.  Natchez,  J.  &  C.  R.  Co., 
xx.  803. 

When  company  enters  upon  land  by  authority  of  the  landlord  only,  tenant  of  * 
land  may  bring  trespass  against  it.    Crowell  v.  New  Orleans  &  M.  E.  R.  Co.,  xx. 
806. 

Although  tenant  tacitly  permits  company  to  construct  its  road  over  his  prem- 
ises, company  is  liable  for  destruction  of  fence  built  by  him  to  prevent  injury 
to  crops.     Crowell  v.  New  Orleans  &N.  E.  R  Co.,  xx.  306. 

Landowner  conveying  right  of  way  is  not  entitled  to  lien  thereon  for  dam- 
ages for  trespass  committed  outside  the  right  of  way.  Hull  v.  Chicago,  B.  &  P. 
R.  Co.,  xx.  341. 

When,  upon  lease  of  land,  tenant  agrees  to  pay  as  rent  certain  share  of  crops 
when  matured,  crops  belong  to  tenant  while  growing,  and  he  may  maintain  tres- 
pass against  railway  company  injuring  standing  crops  in  pursuance  of  grant  of 
right  of  way  by  landlord.     Chicago  &  W.  M.  ft.  Co.  v.  Linard,  xx.  852. 

Relative  rights  of  landowner  and  railroad  company  discussed  when  company 
originally  took  land  without  authority,  but  owner  did  not  object  to  trespass  and 
afterwards  land  was  regularly  condemned  and  damages  assessed.  Williams  c. 
New  Orleans,  M.  &  T.  R.  Co.,  xx.  878. 

Verdict  of  jury  in  condemnation  proceedings  set  up  as  defence  to  action  of 
trespass  may  be  shown  to  be  simply  void  act  of  unauthorized  individuals.  West 
f>.  West  &  East  R.  Co.,  xx.  402. 

Company  cannot  take  timber  or  poles  from  adjoining  land  not  owned  by  it, 
to  repair  fences.    Carey  v.  Chicago,  M.  &  St.  P.  K.  Co.,  xx.  469. 

< 

TBTJ8TS  AND  TBUST^ES. 

Trustee  upder  trust  deed  giving  real  estate  to  A  for  life  cannot  recover  from 
railroad  company  strip  of  ground  granted  to  it  by  A  until  A's  possession  is  de- 
clared forfeited  in  proceeding  to  which  he  is  party.  Tutt  v.  Port  Royal  &  A.  R 
Co.,  xx.  867. 

A  condemnation  of  land  by  railroad  company  in  corporate  name  while  pro- 
perty is  in  hands  of  trustees  under  a  mortgage  held  not  to  be  act  of  original 
stockholders,  but  of  trustees.  Williams  v.  New  Orleans,  M.  &  T.  R.  Co.,  xx. 
878. 

Payment  to  owner  of  mule  of  damages  for  killing  it,  does  not  preclude  recov- 
ery of  damages  by  trnstee  of  mule  under  trust  deed,  of  existence  of  which 
company  had  notice.    Loeb  «.  Chicago,  St.  L.  &  N.  O.  R  Co.,  xx.  650. 

TBUSTBE  PB0CE8& 

See  Garnishment. 

ULTBA  VIBES. 

Private  citizen  cannot  obtain  injunction  to  restrain  street-railroad  company 
from  building  its  track  on  a  route  unauthorized  by  law.  Kansas  City  Horse 
R.  Co.  v.  Hovel  man,  xx.  17. 

Company  cannot  grant  license  to  lay  water-pipes  along  its  right  of  way,  and  no 
right  by  prescription  to  maintain  such  pipes  in  accordance  with  such  license 
can  therefore  be  obtained.     Canada  Southern  R  Co.  v.  Lewis,  xx.  196. 
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Person  contracting  with  corporation  is  estopped  to  deny  corporate  existence 
or  power  to  enter  into  contract.  Oregonian  Ry.  Go.  (Limited)  v.  Oregon  Ry.  & 
Nav.  Co.,  xx.  528. 

In  action  against  corporation  on  contract,  defendant  is  not  estopped  to  set  up 
that  contract  was  ultra  vires.  Oregonian  Ry.  Co.  (Limited)  t>.  Oregon  Ry.  <fe 
Nav.  Co.,  xx.  528. 

When  lease  of  road  by  corporation  is  ultra  tires,  covenant,  as  to  payment  of 
rent  in  future  will  not  be  enforced.  Oregonian  Ry.  Co.  (Limited)  v.  Oregon 
Ry.  &  Nav.  Co.,  xx.  528. 

'Contract  on  part  of  bank  to  subscribe  to  stock  of  railroad  company  is  ultra 
vires,  and  while  still  executory,  cannot  be  enforced.    Nassau  Bank  ©.  Jones, 
637. 


TJfHITEB  STATES  C0TTBT8. 

United  States  district  courts  have  only  concurrent  Jurisdiction  with  State 
courts  as  to  bridges  built  over  Missouri  River  in  pursuance  of  provisions  of 
act  of  Congress.  Missouri  River  Packet  Co.  v.  Hannibal  &  St.  Jo  R.  Co., 
xx.  275. 

Railroad  corporations  incorporated  by  act  of  Congress  have  right  to  remove- 
suits  instituted  against  them  to  recover  damages  into  the  United  States  courts. 
Union  Pacific  R.  Co.  v.  Myers,  xx.  824 

When  appeal  has  been  taken  from  decision  of  municipal  officer  in  proceeding 
similar  in  its  nature  to  inquest  of  valuation,  cause  may  nevertheless  be  removed 
to  United  States  courts.     Union  Pac.  R.  Co.  v.  Myers,  xx.  824. 

Case  may  be  removed  to  United  States  courts  notwithstanding  fact  that  in- 
direct effect  may  be  had  upon  general  proceedings  for  widening  streets  of  a  city. 
Union  Pacific  K.  Co.  v.  Myers,  xx.  824. 

Corporation  formed  by  consolidation  of  corporations  of  different  States  is- 
citizen  of  both,  and  when  sued  in  State  courts  of  either  may  remove  causes  to- 
U.  8.  courts.    Pacific  R.  R.  Co.  v.  Missouri  Pacific  R.  Co.,  xx.  590. 

Separate  issues  under  separate  defences  to  action  pen  dine  in  State  court  do 
not  make  separable  controversies  which  may  be  removed  to  United  States  courts. 
St.  Louis  &  S.  F.  R.  Co.  v.  Wilson,  xx.  595. 

Railroad  corporation  chartered  in  another  State  does  not  become  domestic 
corporation  by  virtue  of  leasing  or  purchasing  roads  in  State  under  certain  en- 
abling acts,  within  meaning  of  statutes  as  to  removal  of  causes.  Wilkinson  et 
al.  v.  Delaware,  L.  &  W.  R  Co.,  xx.  597. 

Company  of  another  State  leasing  road  in  Iowa  is  so  absorbed  by  road  leased 
that  it  cannot  remove  into  United  States  courts  suits  instituted  in  State  courts. 
Chicago  &  N.  W.  R.  Co.  v.  Crane,  xx.  600. 

Consolidated  company  composed  of  corporations  of  different  States  is  citizen 
of  both,  and  cannot  be  sued  in  United  States  courts  of  one  State  for  tort  com- 
mitted in  another.     Burger  v.  Grand  Rapids  &  I.  R.  Co.,  xx.  607. 

Railroad  corporation  organized  under  laws  of  two  States  is  citizen  of  both,  and 
cannot  remove  a  cause  instituted  against  it  in  State  courts  of  one  into  United 
States  courts.     Colglazier  v.  Louisville,  N.  A.  &  C.  R  Co.,  xx.  611. 

Bill  filed  by  citizens  of  New  Jersey,  stockholders  of  New  Jersey  corporation, 
against  that  corporation,  a  Pennsylvania  corporation,  and  citizens  of  both  States, 
cannot  be  removed  to  United  States  courts.  Central  R.  R.  of  New  Jersey  v. 
Mills,  xx.  618. 

Foreign  company  purchasing  franchises  and  property  of  domestic  company, 
assuming  its  liabilities,  and  merging  and  consolidating  with  it,  becomes  citizen, 
of  State,  and  is  not  entitled  to  remove  causes  to  United  States  courts.    Angier  et 
al,  v.  East  Tenn.,  Ya.  &  Ga,  R.  Co.,  xx.  6ia 

TILLAGE. 

See  MuHicrPALrrr. 
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WATEB  AHD  WATEECOTTBSES. 

Bee  Rivers;  Surface-waters, 

Incidental  damage  caused  to  owner  of  land  abutting  on  street  by  flow  of 
surface  water  on  his  land,  owing  to  construction  of  railroad  on  street,  does  not 
constitute  cause  of  action.     Haul  in  v.  Chicago  &  N.  W.  K.  Co.,  xx.  70. 

Company  is  liable  for  injury  to  properly  from  surface-water  occasioned  by 
failure  to  make  culverts  and  sluices  in  embankment.  Gulf,  Colorado  &  S.  F. 
ii.  Co.  v.  Helsey,  xx.  89. 

When  injury  results  from  surface-water  overflowing  land,  property-owner 
may  recover  injury  sustained  from  time  to  time.  Gulf,  C.  &  8.  F.  K.  Co.  v. 
Helsey,  xx.  89. 

Party  cannot  join  in  one  complaint  action  for  diverting  watercourse  and  ac- 
tion for  failure  to  construct  farm-crossing.  Utica  &  Black  R.  R.  Co.  v.  Thomas, 
xx.  93. 

In  action  for  flooding  land,  plaintiff  can  only  recover  damages  up  to  time  of 
bringing  suit,  and  not  the  difference  between  the  value  of  the  property  before 
and  after  the  flooding.     Chicago  &  Alton  R.  Co.  «.  Benson,  xx.  96. 

One  land-owner  cannot  collect  surface-water  in  artificial  ditches  and  dis- 
charge it  upon  adjoining  land.     Chicago  &  Alton  R.  Co.  v.  Benson,  xx.  96. 

When  railroad  company  constructs  embankment  with  ditches  and  culverts 
in  proper  manner,  it  is  not  liable  for  obstructing  flow  of  surface-water  from 
adjoining  land  not  amounting  to  a  watercourse.  Chicago  &  Alton  R.  Co.  v. 
Benson,  xx.  96. 

When  complaint  alleged  that  plaintiff's  land  was  flooded  by  reason  of  fact 
that  defendant's  bridge  was  built  too  low  and  the  piles  thereof  placed  too  close, 
there  can  be  no  recovery  for  flooding  caused  by  defects  in  bridge  other  than 
those  specified.    Abbott  a.  Kansas  City,  St.  J.  &  C.  B  R.  Co.,  xx.  103. 

Instruction  to  jury  in  above  case  that  plaintiff  could  recover  if  injury  was 
occasioned  by  water  forced  up  in  consequence  of  obstruction  uniting  with 
water  escaping  elsewhere,  is  erroneous.  It  entirely  leaves  out  of  view  the  ques- 
tion of  negligence.     Abbott  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  xx.  108. 

A  company  in  building  its  road  is  not  bound  to  construct  outlets  for  surface- 
water,  and  is  not  liable  for  backing  up  same  on  adjacent  land.  Abbott  v.  Kan- 
sas City,  St.  J.  &  C.  B.  R.  Co.,  xx.  103. 

Company  is  not  liable  for  obstructing  flow  of  surface-water  by  embankment, 
when  it  does  not  run  in  watercourse.  Kansas  City  &  E.  R  Co.  t>.  Riley,  xx. 
116. 

Construction  of  deed  conveying  water  rights  to  railroad  company.  Relative 
rights  of  company  and  other  parties  determined.     Read  v.  Erie  Ry.  Co.  et  al.f 

XX.  121. 

When  railroad  company  having  grant  of  water  rights,  built  dam  for  its  own 
convenience  and  same  was  destroyed,  it  was  under  no  obligation  to  rebuild  it. 
Read  v.  Erie  R.  Co.  etal.,  xx.  121. 

When  water  rights  were  granted  to  company,  held,  that  it  was  not  confined 
to  use  of  so  much  water  as  was  required  by  it  at  time  of  grant  for  specified 

Surposes,  or  to  particular  methods  of  exercising  rights  first  adopted.     Read  v. 
IrieRy.  Co.  etal.,  xx.  121. 

Company  cannot  grant  license  to  lay  water- pipes  along  its  right  of  way,  and 
no  right  by  prescription  to  maintain  such  p  pes  in  accordance  with  such  license 
can  therefore  be  obtained.     Canada  Southern  R.  Co.  v.  Lewis,  xx.  196. 

When  railroad  company  negligently  constructs  road-bed  so  as  to  overflow 
plaintiff's  land  with  running  water,  measure  of  damages  is  difference  in  rental 
value  of  premises,  but  no  lien  against  road-bed  can  be  had  therefor.  Hull  t>. 
Chicago,  B.  &  P.  K  Co.  etal.,  xx.  841. 

WILLS. 

When  testator  makes  no  provision  in  his  will  for  child  of  whom  his  wife  is 
then  enceinte,  such  child  will  be  entitled  to  his  share  of  his  father's  estate  under 
the  intestate  laws.    Chicago,  B  &  Q.  R.  Co.  v.  Wasserman,  xx.  428. 

In  Nebraska,  probate  of  will  is  not  conclusive  as  to  title  to  real  estate  claimed 
under  it.    Chicago,  B  &.  Q.  R.  Co.  v.  Wasserman,  xx.  428. 
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